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2  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States,  In  and 
For  the  Southern  District  of  California,  Cen- 
tral Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPO- 
RATION, a  Federal  Corporation,  acting  in 
behalf  of  DEFENSE  PLANT  CORPORA- 
TION, a  Federal  Corporation, 

Plaintiff, 
vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY 
OF  LOS  ANGELES,  COUNTY  OF  LOS 
ANGELES,  STATE  OF  CALIFORNIA; 
CITY  OF  LOS  ANGELES,  a  municipal  cor- 
poration; COUNTY  OF  LOS  ANGELES,  a 
body  politic  and  corporate;  STATE  OF  CALI- 
FORNIA, a  corporation  sovereign;  ASSO- 
CIATED LAND  OWNERS,  INC.,  a  corpora- 
tion; DOE  ONE  to  DOE  TWO  THOUSAND, 

Defendants. 

COMPLAINT  IN  CONDEMNATION 

To  the  Honorable,  the  United  States  District  Court : 

Comes  Now  the  plaintiff,  United  States  of  Amer- 
ica, on  behalf,  for  the  use,  and  at  the  request  of 
Reconstruction  Finance  Corporation,  by  Leo  V. 
Silverstein,  United  States  Attorney  for  the  South- 
ern District  of  California,  Irl  D.  Brett,  Special 
Assistant  to  the  Attorney  General,  and  Frederick 
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H.  Steinmetz,  Special  Attorney,  Lands.  Division, 
Department  of  Justice,  as  its  attorneys,  on, applica- 
tion of  the  duly  authorized  officer  of;  the  United 
States,  hereinafter  referred  to  as  the  ■ 'Requesting 
Officer, ' '  and  under  the  direction  and.  by;.  £tuthority 
of  the  Attorney  General  of  the  United  States,,, for 
cause  of  action  against  the  above  named  defendants, 
and  each  of  them,  complains  and  allieges :,  i ,;;  r : 

I.  ■'   '■'■[^■■"■'  ^''^  ■'"■■ 

That  the  plaintiff  is  entitled  to  acquire,  by  the 
exercise  of  its  power  of  eminent  domain,  the  prop- 
erty hereinafter  described,  for  the  uses  and  pur- 
poses hereinafter  set  forth.  • 


11.  .  ,  ,  ...  ;„• 

That  in  accordance  with  the  provisions  of  the 
statutes  hereinafter  set  forth,  said  Requesting  Offi- 
cer, for  and  in  behalf  of  the  United  States^  has 
designated  and  determined  the  property  hereinafter 
described  is  suitable  and  necessary  for  the  purposes 
of  the  United  States,  and  has  selected  such:  property 
for  acquisition  by  the  United  States  in  these  pro- 
ceedings, and  said  selection,  designation,  and  de- 
termination ever  since  have  been  and  now  are  in 
full  force  and  effect;  that  the  purposes  for  which 
the  plaintiff  is  taking  said  property  as  hereinafter 
alleged  are  necessary  and  constitute  a  public  use, 
which  use  is  authorized  by  law ;  that  the  acquisition 
thereof  by  plaintiff  is,  and  will  be,  of  greatest  public 
benefit  and  to  the  least  private  injury ;  that  plaintiff 
is  informed  and  believes,  and  upon  such  information 
and  belief  alleges,  that  no  part  of  said  property  has 
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heretofore  been  appropriated  to  any  public  use,  and 
if  any  part  or  portion  thereof  has  heretofore  been 
appropriated  to  a  public  use,  the  use  to  which  said 
property  is  herein  sought  to  be  condemned  and  ap- 
propriated is  a  more  necessary  and  paramount 
public  use.  [3] 

III. 
That  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  the  parcels 
of   property   hereinafter   described    constitute   the 
whole  of  various  parcels,  and  not  parts  thereof. 

IV. 

That  plaintiff  has  named  herein  by  their  true 
names,  or  by  fictitious  names,  all  defendants  known 
by  it  to  have  some  interest  in  said  })roperty;  that 
there  may  be  other  pei*sons  having  some  interests 
therein  whom  the  plaintiff  hereby  identifies  as  un- 
known perst>ns,  and  makes  such  unknown  j^ersons 
defendants  herein,  to  the  end  that  said  property 
may  be  vested  in  the  United  States  of  America  to 
the  extent  hereinafter  prayed  for. 

V. 

Tliat  the  defendants  Doe  One  to  Doe  Two  Thou- 
sand, inclusive.  Defendants  One  Doe  Corporation  to 
Fiv(^  Hundred  Doe  Corporation,  inclusive.  Defend- 
ants One  Doe  Company  to  Five  Hundred  Doe  Com- 
pany, inclusive,  and  Defendants  One  A  Doe  to  Two 
Hundred  A  Doe,  inclusive,  as  the  Executors  or  Ad- 
ministrators, respectively,  of  the  Estates  of  One  B 
Doe,  Deceased,  to  Two  Hundred  B  Doe,  Deceased, 
inclusive,  are  each  sued  or  named  herein  under  the 
fictitious  names  above  set  out,  for  the  reason  that 
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plaintiff  is  ignorant  of  the  true  names  of  said  de- 
fendants or  decedents ;  that  when  the  true  names  of 
said  defendants  or  decedents,  or  any  of  them,  are 
discovered,  plaintiff  will  amend  accordingly,  the 
pleadings  or  proceedings  herein. 

That  One  Doe  Corporation  to  Five  Hundred  Doe 
Corporation,  inclusive,  are  corporations  organized 
and  existing  under  the  laws  of  one  of  the  states  of 
the  United  States;  that  One  Doe  Company  to  Five 
Hundred  Doe  Company,  are  co-partnerships  duly 
organized  and  existing,  each  one  of  which  is  com- 
posed of  two  or  more  co-partners;  that  One  A  Doe 
to  Two  Hundred  A  Doe,  inclusive,  are,  respectively, 
the  duly  appointed,  qualified  and  acting  Admin- 
istrators or  Executors  of  the  Estates  of  One  B  Doe, 
Deceased,  to  Two  Hundred  B  Doe,  deceased,  in- 
clusive. 

VI. 

That  this  action  is  brought  by  the  plaintiff  under 
the  authority  of  [4]  and  in  accordance  with  sub- 
paragraph (5)  of  Section  No.  5d  of  the  Keconstruc- 
tion  Finance  Corporation  Act  (15  U.S.C.  601-617) 
as  amended  by  the  Act  of  Congress  approved  March 
27,  1942  (Public  Law  507,  77th  Congress),  and  ex- 
ecutive Order  9217,  issued  by  the  President  of  the 
United  States  on  August  7,  1942,  which  Acts  and 
Executive  Order  authorize  the  Reconstruction  Fi- 
nance Corporation  to  acquire  and  dispose  of  prop- 
erty deemed  necessary  for  military,  naval  or  other 
war  purposes;  that  the  public  use  for  Avhich  the 
property  hereinafter  described  is  sought  to  be  taken 
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is  the  establishment  of  a  reservoir  for  the  storing 
and  conservation  of  natural  gas. 

VII. 

That  the  "Requesting  Officer"  hereinbefore  men- 
tioned is  Leo  Neilson,  Assistant  Secretary  of  the 
Reconstruction  Finance  Corporation,  an  agency  of 
the  United  States.  That  by  letter  to  the  Attorney 
General  of  the  United  States,  dated  Se})tember  19, 
1942,  said  Requesting  Officer  requested  the  institu- 
tion of  this  proceeding,  for  the  purposes  herein- 
above and  liereafter  designated,  on  behalf  of  the 
Defense  Plant  Corporation,  a  Federal  corporation, 
which  is  wholly  owned  and  controlled  by  the  above 
mentioned  Reconstruction  Finance  Corporation. 

IX. 
That  the  estate  or  interest  in  the  property  here- 
inafter described  which  plaintiff,  by  this  action, 
intends  and  seeks  to  take,  acquire,  condemn,  [5] 
hold  and  own  is  the  full  fee  simple  title,  subject, 
however,  to  existing  easements  for  public  utilities. 

X. 

That  the  property  hereinabove  mentioned,  which 
is  to  be  taken  and  condemned  in  this  action,  consists 
of  those  certain  lots,  pieces  or  j)arcels  of  land  sit- 
uated in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, described  as  follows,  to  wit: 

Parcel  One 

That  part  of  Tract  No.  9809  as  shown  on  map  re- 
corded in  Book  145  of  Maps,  at  pages  91  to  96,  in- 
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elusive,  in  the  office  of  the  County  Recorder  of  Los 
Angeles  County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10 ;  all  of  Block  11 ;  all  of  Block 
12 ;  all  of  Block  13 ;  all  of  Block  14;  all  of  Block  15 ; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  in- 
clusive, in  Block  17;  Lots  12  to  21,  inclusive,  in 
Block  18;  all  of  Block  19;  all  of  Block  20;  all  of 
Block  21;  all  of  Block  22;  all  of  Block  23;  all  of 
Block  24;  all  of  Block  25;  all  of  Block  26;  Lots  13 
to  27,  inclusive,  in  Block  27;  all  of  Block  28;  all  of 
Block  29 ;  all  of  Block  30 ;  Lots  4  to  9,  inclusive,  in 
Block  31 ;  all  of  Block  32 ;  Lots  3  to  41,  inclusive,  in 
Block  33 ;  Lots  17  to  51,  inclusive,  in  Block  34 ;  Lots 
12  to  18,  inclusive,  in  Block  35;  Lots  40  to  53,  in- 
clusive, and  Lot  114,  in  Block  36.  [6] 

XL 

That  the  urgency  for  obtaining  immediate  posses- 
sion and  exclusive  use  and  control  of  the  property 
herein  sought  to  be  taken  is  such  that  plaintiff  has 
not  been  able  to  procure  accurate  information  as  to 
the  various  ownerships  of  the  above  described  par- 
cels of  land;  and  for  such  reason  plaintiff  is  not 
able  to  allege  the  names  of  the  owners  and  claim- 
ants separately  claiming  interests  in  such  separate 
parcels;  that  the  defendants  named  in  the  caption 
of  this  complaint  by  true  names  are  apparent  and 
presumptive  owners  of  some  part  or  portion  of  the 
property  herein  sought  to  be  acquired,  and  that  the 
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defendants  herein  sued  under  fictitious  names  claim 
some  right,  title  or  interest  in  or  to  said  property, 
or  some  part  thereof;  that  plaintiff  intends  to  and 
will  prepare  and  file  an  amended  complaint,  setting 
forth  said  separate  ownerships  [9]  and  true  names 
where  ascertained,  and  prays  leave  of  court  to  pre- 
pare, serve  and  file  such  amended  complaint  when 
the  necessary  information  has  been  obtained  by  it. 

XII. 

That  the  defendant  State  of  California  is  a  cor- 
poration sovereign;  that  the  defendant  County  of 
Los  Angeles  is  a  body  politic,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California ;  that  the  defendant  City  of  Los  Angeles 
is  a  municipal  coq^oration,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

XIIL 

That  under  the  provisions  of  the  Second  War 
Powers  Act.  of  1942,  approved  March  27,  1942  (Pub- 
lic Law  507,  77th  Congress),  it  is  provided,  in  part, 
as  follows: 

"Upon  or  after  the  filing  of  the  condemna- 
tion petition,  immediate  possession  may  be 
taken  and  the  property  may  be  occupied,  used 
and  improved  for  the  jDurposes  of  the  Aoi  not- 
withstanding any  other  law;" 

that  by  reason  thereof  the  United  States  is  entitled 
to  immediate  possession  and  use  of  the  property 
herein  sought  to  be  condemned; 
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That  the  Assistant  Secretary  of  the  Reconstruc- 
tion Finance  Corporation,  in  a  letter  dated  Septem- 
ber 19,  1942,  mentioned  in  Paragraph  VII  of  this 
complaint,  stated,  in  part,  that  it  is  vital  to  the 
successful  prosecution  of  the  war  that  the  United 
States  be  granted  the  immediate  right  of  possession 
of  the  hereinabove  described  property,  and  requested 
the  securing  by  the  United  States  of  such  right  of 
immediate  possession. 

Wherefore,  plaintiff  prays  judgment: 

1.  That  the  Court  ascertain  and  assess  the  value 
of  the  property  herein  sought  to  be  taken  and  con- 
demned, and  of  each  and  every  separate  estate  or 
interest  therein; 

2.  Adjudging  that  the  public  uses  for  which 
plaintiff  takes  and  condemns  said  lands  are  neces- 
sary public  uses  of  the  plaintiff,  and  that  the  uses 
to  which  said  property  are  to  be  applied  are  uses 
authorized  by  law,  and  that  all  of  the  said  lands  so 
taken  are  necessary  thereto;  [10] 

3.  Vesting  in  the  United  States  of  America  full 
fee  simple  title  to  the  lands  hereinbefore  described, 
subject,  however,  to  existing  easements  for  public 
utilities,  and  adjudging  that  said  lands  shall  be 
deemed  to  be  condemned  and  taken  for  the  use  of 
the  United  States  for  the  purposes  and  uses  here- 
inbefore set  forth;  and  further  adjudging  that  the 
right  to  just  compensation  for  the  lands  herein- 
before described  be  vested  in  the  persons  entitled 
thereto  as  their  respective  interests  may  appear  and 
be  established  by  judgment  herein; 
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4.  That  an  Order  issue  from  this  Court  vesting 
the  right  to  immediate  possession  in  the  plaintiff 
of  the  lands  hereinbefore  described  and  sought  to 
be  condemned  in  this  action,  and  directing  all  par- 
ties in  possession  thereof  to  forthwith  yield  up 
possession  of  the  same  to  the  plaintiff ; 

5.  That  all  liens  or  encumbrances  of  record 
against  the  pro])erty  herein  sought  to  be  taken  and 
condemned  be  satisfied  out  of  the  award  to  be  made 
in  this  proceeding; 

6.  For  such  other  and  further  relief  as  the  Court 
deems  meet  and  proper  in  the  j^remises  and  as  the 
nature  of  the  case  may  require. 

Dated:  This  28  day  of  September,  1942. 

/s/  LEO  V.  SILVERSTEIN, 
United  States  Attorney. 

IKL  I).  BKETT, 

Special  Assistant  to  the 
Attorney  General 

FREDERICK  H.  STEINMETZ, 
Special  Attorney,  Lands  Divi- 
sion, Department  of  Justice. 

/s/  By   FREDERICK  H.  STEINMETZ, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Sept.  28,  1942.  [11] 
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[Title  of  District  Court  and  Cause.]  , 

ORDER  FOR  IMMEDIATE  POSSESSION 

Upon  a  reading  of  the  complaint  in  the  above 
entitled  action,  and  upon  application  of  Frederick, 
H.  Steinmetz,  Special  Attorney,  Lands  Division, 
Department  of  Justice,  for  an  order  granting  im- 
mediate possession  of  the  property  described  in  said 
complaint,  pursuant  to  the  Second  War  Powers  Act 
of  1942,  approved  March  27,  1942  (Public  Law  507 
— 77th  Congress)  ;  and  upon  the  testimony  in  open 
Court  of  George  H.  Pannell,  Appraiser  for  Defense 
Plant  Corporation,  and  Paul  M.  Lee,  Examiner  for 
Reconstruction  Finance  Corporation,  and  good  cause 
appearing  therefor: 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
plaintiff,  United  States  of  America,  is  hereby 
granted  the  immediate  possession  of  all  of  the  here- 
inafter described  property,  excepting  only  those 
respective  portions  of  the  following  lots  occupied 
by  the  following  persons  or  agencies:  [12] 

a.  Residence  of  Mrs.  Coppinger,  at  8116  Del- 
ganey  Avenue,  Los  Angeles,  on  Lot  16,  Block  33,  of 
Tract  No.  9809,  hereinafter  described ; 

b.  Pumping  Plant  and  Reservoir  of  Palisades 
Del  Rey  Water  Company,  a  corporation,  on  Lot  7, 
Block  15,  of  said  Tract  9809; 

c.  Transformer  Station  of  Bureau  of  Power  and 
Light  of  the  City  of  Los  Angeles,  located  On  Lots 
1-6,  inclusive,  of  Block  15,  in  said  Tract  9809. 
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The  property  affected  by  this  Order  is  more  par- 
ticularly described  as  follows:  [13] 

Those  certain  lots,  pieces  or  parcels  of  land  situ- 
ated in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, described  as  follows,  to-wit: 

Parcel  One 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County  covering: 

Lots  7  to  14,  inclu^ivt',  in  Block  7 ;  Lots  3  to  25, 
inchisive,  in  Block  8;  aU  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Block  11;  aU  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  inclu- 
sive, in  Block  17;  Lots  12  to  21,  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block 
21;  all  of  Block  22;  all  of  Block  23;  all  of  Block  24; 
all  of  Block  25;  all  of  Block  26;  Lots  13  to  27,  in- 
clusive, in  Block  27;  all  of  Block  28;  all  of  Block 
29;  all  of  Block  30;  Lots  4  to  9,  inclusive,  in  Block 
31 ;  all  of  Block  32 ;  Lots  3  to  41,  inclusive,  in  Block 
33;  Lots  17  to  51,  inclusive,  in  Block  34;  Lots  12 
to  18,  inclusive,  in  Block  35 ;  Lots  40  to  53,  inclusive, 
and  Lot  114  in  Block  36.  [14] 

It  Is  Further  Ordered  that  copies  of  this  Order 
shall  be  delivered  to  each  of  the  persons  or  agencies 
hereinabove  specifically  mentioned,  and  that  the 
United  States  Marshal  shall  forthwith  post   in  a 
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conspicuous  place  upon  each  of  the  oil  derricks  and 
tanks  within  the  above  described  area,  a  notice, 
substantially  as  follows: 

"NOTICE 

To  All  It  May  Concern 

Under  the  Second  War  Purposes  Act,  this  prop- 
erty is  taken  by  the  United  States  of  America  for 
war  purposes. 

You  enter  upon  this  property  at  your  own  hazard. 

UNITED  STATES  OF  A^IERICA 
By  Defense  Plant  Corporation" 

Dated  this  28th  day  of  September,  1942,  at  11 :44 
o'clock  a.m. 

C.  E.  BEAUMONT, 

United  States  District  Judge. 

Presented  by: 

LEO  V.  SILVERSTEIN, 
United  States  Attorney. 

IRL  D.  BRETT, 

Special  Assistant  to  the 
Attorney  General. 

FREDERICK  H.  STEINMETZ, 
Special  Attorney,  Lands  Divi- 
sion, Department  of  Justice. 

By   FREDERICK  H.  STEINMETZ, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Sept.  28,  1942.  [18] 
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[Title  of  District  Court  and  Cause.] 

DECLARATION  OF  TAKING  No.  1 

To  the  Honorable,  the  United  States  District  Court : 

For  and  on  behalf  of  Reconstruction  Finance 
Corporation,  a  corporation  duly  created  by  the 
United  States  of  iVmerica,  pursuant  to  47  Stat., 
Chapter  8,  Pages  5-12,  approved  January  22,  1932 
(15  U.S.C.  601-617),  as  amended,  it  is  hereby  de- 
clared tliat : 

1.  The  lands  hereinafter  described  are  hereby 
taken  in  the  name  of  United  States  of  America, 
your  j)ctitioner,  for  the  purposes  hereinafter  stated, 
under  and  in  accordance  with  sub-i)aragraph  (5)  of 
Section  5d  of  the  Reconstruction  Finance  Corpora- 
tion Act  (15  U.S.C.  601-617)  as  amended  by  the  Act 
of  Congress,  approved  March  27,  1942  (Public  Law 
506,  Seventy-seventh  Congress  15  U.S.C.  606  b) 
which  amendatory  act  authorized  the  acquisition  of 
land  in  the  name  of  United  States  of  America,  peti- 
tioner herein,  upon  application  of  Reconstruction 
Finance  Corporation,  ])ursuant  to  the  provisions  of 
the  Act  approved  August  1,  1888  (25  Stat.  357)  as 
amended,  and  Sections  1,  2  and  4  of  the  Act  ap- 
proved February  26,  1931  (46  Stat.  1421)  as 
amended.  [19] 

2.  It  has  been  determined  to  be  necessary  and 
advantageous  to  the  carrying  out  of  the  authority 
vested  by  Reconstruction  Finance  Corporation  in 
Defense  Plant  Corporation,  a  corporation  created 
pursuant  to  Section  5d  of  the  Reconstruction  Fi- 
nance Corporation  Act,  as  amended  (47  Stat.  Chap- 
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ter  8,  Pages  5-12)  to  acquire  the  lands  hereinafter 
described,  in  order  to  provide  facilities  for  the  stor- 
age of  natural  gas;  and 

3.  A  general  description  of  the  lands  being  taken 
is  set  forth  in  Exhibit  "A,"  attached  hereto  and 
made  a  part  hereof,  and  is  a  description  of  a  portion 
of  the  lands  described  in  the  petition  filed  in  the 
above  entitled  cause. 

4.  A  plat  showing  the  lands  taken  is  attached 
hereto  and  made  a  part  hereof,  and  is  designated 
Exhibit  '^B." 

5.  The  estate  taken  for  said  public  uses  is  the 
absolute  fee  simple  title  thereto,  subject,  however, 
to  existing  easements  for  public  utilities. 

6.  The  sum  estimated  by  Reconstruction  Finance 
Corporation  as  just  compensation  for  said  lands 
with  all  buildings  and  improvements  thereon  and 
all  appurtenances  thereto,  and  including  all  inter- 
ests hereby  taken  in  said  lands  is  fully  set  forth  in 
Exhibit  "A,"  attached  hereto  and  made  a  part 
hereof,  which  sum  has  been  duly  authorized  to  be 
deposited,  and  the  said  sum  herewith  is  deposited 
in  the  Registry  of  this  Honorable  Court,  for  the 
use  and  benefit  of  the  persons  entitled  thereto. 

In  Witness  Whereof,  the  petitioner  has  caused 
this  declaration  to  be  signed  in  its  name  by  Recon- 
struction Finance  Corporation,  which  has  duly  se- 
cured the  executing  of  this  declaration  by  its  As- 
sistant Treasurer,  and  its  corporate  seal  to  be  af- 
fixed, and  to  be  duly  attested  by  its  Assistant  Secre- 
tary pursuant  to  authorization  by  the  Board  of 
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Directors,  this  22nd  day  of  October,  1942,  in  the 
City  of  Washington,  District  of  Columbia. 
[Seal]  RECONSTRUCTION  FINANCE 

CORPORATION 
By   H.  L.  SULLIVAN, 

Assistant  Treasurer. 


Attest : 


By  M.  C.  MULLIGAN, 

Assistant  Secretary.  [20] 


EXHIBIT  ''A" 
The  lands  which  sliall  be  the  subject  matter  of 
this  Declaration  of  Taking  are  situated  in  the  City 
of  Los  Angeles,  State  of  California,  and  are  more 
fully  described  as  follows: 

Parcel  One 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Bh)ck  11;  all  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  inclu- 
sive, in  Block  17;  Lots  12  to  21,  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block  21; 
all  of  Block  22;  all  of  Block  23;  all  of  Block  24;  all 
of  Block  25;  all  of  Block  26;  Lots  13  to  27,  inclu- 
sive, in  Block  27;  all  of  Block  28;  all  of  Block  29 
all  of  Block  30;  Lots  4  to  9,  inclusive,  in  Block  31 
all  of  Block  32;  Lots  3  to  41,  inclusive,  in  Block  33 
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Lots  17  to  51,  inclusive,  in  Block  34;  Lots  12  to  18, 
inclusive,  in  Block  35;  Lots  40  to  53,  inclusive,  and 
Lot  114  in  Block  36. 

Excepting  Therefrom  (1)  pumping  plant  and 
reservoir  of  Palisades  Del  Rev  Water  Company,  a 
corporation,  in  Lot  7,  Block  15  of  said  Tract  9809; 
(2)  transformer  station  of  Bureau  of  Power  and 
Light  of  the  City  of  Los  Angeles,  located  on  Lots 
1-6,  inclusive,  of  Block  15  in  said  Tract  9809.  [21] 

ESTIMATED  JUST  COMPENSATION 

Seven  himdred  forty  thousand,  four  hundred 
sixty-nine  dollars  ($740,469.00). 

[Endorsed] :   Filed  Oct.  26,  1942.  [22] 


LANDS  DIVISION  ACQUISITION 
Re:  United  States  v.  Certain  Parcels  of  Land  in 
County  of  Los  Angeles,   State  of  California, 
etc.,  et  al.  Civil  No.  2454-B,  Department  of  Jus- 
tice Reference  No.  RJL-ICH  33-5-882. 

Acquisition  in  behalf  of  the  Reconstruction  Fi- 
nance Corporation,  acting  in  behalf  of  Defense 
Plant  Corporation. 

To :  August  Weymann,  a  duly  licensed  and  prac- 
ticing attorney  of  the  State  of  California  admitted 
to  practice  in  the  Federal  Courts  of  the  Southern 
District  of  California  and  a  duly  appointed  and 
qualified  Special  Attorney  of  the  Department  of 
Justice,  Lands  Division,  assigned  to  the  Los  An- 
geles office  of  the  Department  of  Justice  and  under 
the  supervision  of  the  undersigned. 
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Under  and  pursuant  to  the  authority  vested  in  me 
by  letter  from  the  Attorney  General  dated  October 
19,  1943,  you  are  hereby  appointed  as  co-counsel  in 
the  above  entitled  action  and  authorized  and  di- 
rected to  appear  as  an  attorney  of  record  on  behalf 
of  the  plaintitf  in  said  case  and  to  otherwise  partici- 
pate in  the  conduct  of  said  cause  and  take  any  and 
all  proceedings  necessary  and  j^rojDcr  to  conclude 
said  action,  including  the  enti*y  of  hnal  judgment 
therein. 

Done  at  Los  Angeles,  California,  this  1st  day  of 
November,  1943. 

/s/  IRL  D.  BRETT, 

Special  Assistant  to  the 
Attorney  General 

[Endorsed] :     Filed  Dec.  3,  1943.  [23] 


(Department  of  Justice  Seal) 

Office  of  the  Attorney  General 

Washington,  D.  C.  (25) 

March  31,  1944 

Mr.  Irl  D.  Brett 

Special  Assistant  to  the  Attorney  General 

and 
Mr.  August  Weymann 
Special  Attorney,  Lands  Division 
Department  of  Justice 
808  Federal  Building 
Los  Angeles  12,  California 

Gentlemen  : 

You  and  each  of  you  are  hereby  specially  ap- 
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pointed,  designated,  directed,  and  empowered  to 
appear  as  attorneys  of  record  for  and  on  behalf  of 
the  United  States  of  America  in  the  condemnation 
cases  designated  by  Civil  Numbers  2454-B,  3128-OC 
and  189-ND,  pending  in  the  District  Court  of  the 
United  States  in  and  for  the  Southern  District  of 
California,  Central  and  Northern  Divisions,  includ- 
ing all  tracts  therein. 

You  and  each  of  you  are  further  specially  di- 
rected and  empowered  to  prosecute  to  a  conclusion 
the  above-identified  proceedings  and  to  sign  and  file 
all  i^leadings,  stipulations,  and  other  documents 
therein  which  you  or  either  of  you  from  time  to  time 
may  deem  necessary  or  expedient. 

I  hereby  ratify  and  confirm  all  acts  heretofore 
taken  by  you  or  either  of  you  in  the  above  pro- 
ceedings. 

Respectfully, 

FRANCIS  BIDDLE, 

Attorney  General.  [24] 


[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEY 

To  the  Above  Entitled  Court,  and  to  the  Attorneys 
for  the  Defendants : 

Please  take  notice  that  by  written  direction  of  the 
Attorney  General  dated  June  5,  1944,  filed  with  the 
Clerk  of  this  Court  on  June  9,  1944,  Eugene  D. 
Williams,  Special  Assistant  to  the  Attorney  General, 
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is  hereby  substituted  for  and  in  the  place  and  stead 
of  Irl  D.  Brett,  Special  Assistant  to  the  Attorney- 
General,  as  attorney  for  the  Plaintiff  in  the  above 
entitled  action. 

Dated :  June  9,  1944. 

/s/  EUGENE  D.  WILLIAMS, 

Special  Assistant  to  the  At- 
torney General 
Attorney  for  Plaintiff. 

/s/  IRL  D.  BRETT, 

Special  Assistant  to  the 
Attorney  General. 

So  Ordered :    Dated  June  13th,  1944. 

PAUL  J.  McCORMICK, 
Judge. 

[Endorsed] :     Filed  Juno  13,  1944.  [25] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  LEAVE  TO  FILE  AMENDED 
COMPLAINT  AND  ORDER  THEREON 

Comes  now  the  plaintiff  in  the  above  entitled 
action  and  moves  the  Court  for  leave  to  file  its  First 
Amended  Complaint  herein  as  and  for  its  Complaint 
in  said  action,  which  said  proposed  First  Amended 
Complaint  is  presented  herewith. 

Said  motion  is  made  upon  the  Affidavit  of  August 
WejTnann,  Special  Attorney,  Lands  Division,  De- 
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partment  of  Justice,  verified  the  11th  day  of  Jan- 
uary, 1944,  the  written  Stipulation  of  Bodkin,  Bres- 
lin  and  Luddy,  the  attorneys  of  record  for  the  de- 
fendant Treasure  Company,  and  the  written  Stipu- 
lation of  Leland  J.  Allen,  [26]  the  attorney  of 
record  for  the  defendants  The  Adamant  Company, 
Walter  B.  Scoviile  and  Harry  Wynn. 

Dated:  January  12,  1944. 

IRL  D.  BRETT, 

Special  Assistant  to  the 
Attorney  General 

By  A.  WEYMANN, 

Attorney  for  Plaintiff. 

ORDER 

Upon  the  motion  of  plaintiff  for  leave  to  file  its 
First  Amended  Complaint  herein,  and  good  cause 
appearing  therefor,  and  it  appearing  that  the  only 
parties  entitled  to  notice  of  said  motion  have  by 
written  stipulation  waived  such  notice. 

It  Is  Ordered  that  the  plaintiff  have  leave  to  file 
its  First  Amended  Complaint  presented  on  said 
motion. 

Dated:  January  12,  1944. 

C.  E.  BEAUMONT, 

United  States  District  Court 
Judge. 

[Endorsed] :    Filed  Jan.  12,  1944.  [27] 
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In  the  District  Court  of  the  United  States,  In  and 
For  the  Southern  District  of  California,  Cen- 
tral Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPO- 
RATION, a  Federal  Corporation,  acting  in  be- 
half of  DEFENSE  PLANT  CORPORATION, 
a  Federal  Corporation, 

Plaintiff, 
vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY 
OF  LOS  ANGELES,  COUNTY  OF  LOS  AN- 
GELES, STATE  OF  CALIFORNIA;  SAM 
BLOCK, 

Defendants. 

FIRST  AMENDED  COMPLAINT 

Comes  now  the  plaintiff.  United  States  of  Amer- 
ica, and  upon  leave  of  Court,  first  duly  had  and  ob- 
tained, files  this,  its  First  Amended  Complaint,  on 
behalf,  and  at  the  request,  of  Reconstruction 
Finance  Corporation,  a  Federal  corporation,  by  its 
duly  authorized  officer,  hereinafter  referred  to  as 
the  "Requesting  Officer,"  and  under  the  direction 
and  by  the  authority  of  the  Attorney  General  of 
the  United  States,  and  for  cause  of  action  against 
the  above  named  defendants  and  each  of  them,  com- 
plains and  alleges: 
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I. 

That  the  plaintiff  is  entitled,  empowered  and  au- 
thorized to  acquire  by  the  exercise  of  the  power  of 
eminent  domain,  all  of  the  property  hereinafter  de- 
scribed, for  the  uses  and  purposes  hereinafter  set 
forth. 

II. 

That  pursuant  to  the  provisions  of  the  statutes 
hereinafter  set  forth  the  said  Reconstruction 
Finance  Corporation,  by  its  said  Requesting  Officer 
for  and  in  behalf  of  the  United  States,  has  deter- 
mined that  the  property  hereinafter  described  is 
suitable  and  necessary  for  the  purposes  of  the 
United  States,  and  has  selected  and  designated  such 
property  for  acquisition  by  the  United  States  in 
these  proceedings,  and  that  said  selection,  designa- 
tion, and  determination  ever  since  have  been  and 
now  are,  in  full  force  and  effect.  That  the  purposes 
for  which  the  plaintiff  is  taking  said  property,  as 
hereinafter  set  forth,  are  necessary  and  constitute 
a  public  use,  which  use  is  authorized  by  law;  that 
the  acquisition  of  said  property  is  and  will  be  of 
greatest  public  benefit  and  to  the  least  private  in- 
jury; that  plaintiff  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  no 
part  of  said  property  has  heretofore  been  appropri- 
ated to  any  public  use ;  and,  if  any  part  or  portion 
thereof  has  heretofore  been  so  appropriated,  the 
use  to  which  said  property  is  herein  sought  to  be 
condemned  and  appropriated,  is  a  more  necessary 
and  a  paramount  public  use. 
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III. 

That  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  the  prop- 
erty described  under  each  parcel  number  as  here- 
inafter set  forth,  constitutes  the  whole  of  the  parcel 
and  not  a  part  or  portion  of  a  parcel.  [30] 

VI. 

That  this  action  is  brought  by  the  plaintiff  under 
the  authority"  and  pursuant  to  the  provisions  of  the 
Act  of  Congress,  approved  January  22,  1932, 
(U.S.C.  601-617)  as  amended,  and  Public  Law  507, 
77th  Congress,  approved  March  27,  1942,  and  Exec- 
utive Order  9217,  issued  by  the  President  of  the 
United  States  [31]  on  August  7,  1942,  by  virtue  of 
and  pursuant  to  authority  vested  in  him  by  Title 
II  of  the  Second  War  Powers  Act,  1942,  approved 
March  27,  1942  (Public  Law  507,  77th  Congress), 
which  acts  and  executive  order  authorizes  the  Ee- 
construction  Finance  Corporation  to  acquire  by 
condemnation  property  deemed  necessary  for  mili- 
tary, naval,  or  other  war  ])urposes. 

VIT. 

That  the  public  use  for  which  the  property  here- 
inafter described  is  sougth  to  be  condemned  and 
taken  is  the  establishment  of  a  resei'voir  for  the 
storing  and  conservation  of  natural  gas  to  relieve  a 
shortage  of  gas  which  would  impede  the  war  effort ; 
that  the  said  Eeconstruction  Finance  Corporation 
has  determined  that  it  is  necessary  for  war  purposes 
to  acquire  the  property  hereinatfer  desci'ibed,  for 
the  establishment  of  the  said  reservoir. 
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VIII. 

That  tlie  Requesting  Officer  hereinbefore  men- 
tioned is  Leo  Neilson,  Assistant  Secretary  of  the 
Eeconstruction  Finance  Corporation;  that  said  Ee- 
constrnction  Finance  Corporation  is  an  agency  of 
the  United  States;  that  by  letter  to  the  Attorney 
General  of  the  United  States,  dated  September 
19,  1942,  said  Requesting  Officer  requested  the  in- 
stitution of  this  proceeding  for  the  purposes  here- 
in set  forth,  on  behalf  of  the  said  Reconstruction 
Finance  Corporation,  and  of  Defense  Plant  Cor- 
poration, a  Federal  corporation;  that  said  Defense 
Plant  Corporation  is  an  agency  of,  and  is  wholly 
owned  and  controlled  by  the  aforesaid  Reconstruc- 
tion Finance  Corporation. 

That  on  September  18,  1942,  said  Reconstruc- 
tion Finance  Corporation,  by  a  resolution  duly 
adopted  by  its  Board  of  Directors,  resolved  and 
determined  that  it  was  necessary  for  war  purposes 
that  the  property,  real,  personal,  and  mixed,  here- 
in described,  be  acquired  by  condemnation,  and 
that  in  connection  therewith,  the  immediate  right  to 
occupy,  use  and  improve  said  property  be  acquired ; 
that  its  secretary  or  assistant  secretary  be  author- 
ized, and  are  authorized,  and  directed,  to  request 
the  Attorney  General  of  the  United  States  to  cause 
the  necessary  proceeding  to  be  instituted  for  the 
condemnation  and  taking  of  said  property,  and 
further,  to  cause  the  necessary  action  to  be  taken 
to  occupy,  use,  and  improve  said  property,  pur- 
suant to  the  provisions  of  the  Act  of  Congress,  ap- 
proved March  27,  1942  (Public  Law  507— 77th  Con- 
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gress)  and  Executive  [32]  Order  9217,  issued  by 
the  President  of  the  United  States,  August  7,  1942, 
by  virtue  of  and  pursuant  to  authority  vested  in 
him  by  said  Public  Law  507,  77th  Congress. 

X. 

That  the  estate  or  interest  in  the  property  here- 
inafter described  which  the  plaintiff  in  this  action 
intends  and  seeks  to  take,  acquire,  condemn,  hold, 
and  own  is: 

(a;  The  full  fee  simpk^  title  to  the  real  prop- 
erty hereinafter  described,  subject,  however,  to 
existing  easements  for  public  utilities: 

(b)  Title  to  all  the  personal  property  and  trade 
fixtures,  hereinafter  described,  free  and  clear  of  all 
liens  and  encumbrances,  located  on  said  real  prop- 
erty or  on  any  part  thereof,  on  the  28th  day  of  Sep- 
tember, 1942. 

XI. 

The  real  property"  hereinal)Ove  mentioned  which 
is  to  be  taken  and  condemned  in  this  action  con- 
sists of  those  certain  lots,  pieces,  or  parcels  of  land 
situated  in  the  County  of  Los  Angeles,  State  of 
California,  together  with  all  nnd  singular  the  ten- 
ements, hereditaments  and  api)urtenances  thereunto 
belonging  or  in  any  wise  appertaining,  together 
with  all  buildings,  structures,  works  and  fixtures 
located  in  or  upon  said  parcels  of  land  or  any  of 
them  and  which  are  a  part  of  the  said  realty;  said 
parcels  of  land  are  more  particularly  described  as 
follows,  to-wit:  [33] 
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Parcel  87 

Lots  2,  3,  4,  7,  8,  24  to  34  inclusive,  37  to  45  in- 
clusive, Lot  35  except  the  East  20  feet  thereof  and 
Lot  36  except  the  West  20  feet  thereof.  Block  13 
of  Tract  No.  9809  in  the  City  of  and  County  of  Los 
Angeles,  State  of  California,  as  per  map  recorded 
in  Book  145  Pages  91  to  96  inclusive  of  Maps  in 
the  office  of  the  County  Recorder  of  said  County. 

Also  all  those  portions  of  83rd  Street  (formerly 
Salazar  Drive)  Guiana  Avenue,  Manchester  Ave- 
nue and  Saran  Drive,  to  the  centers  thereof,  which 
lie  in  front  of  said  land.  [34] 

Parcel  No.  103 

Lots  1  to  24  inclusive  in  Block  14  of  Tract  No. 
9809,  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  as  per  map  recorded 
in  Book  145  Pages  91  to  96  inclusive  of  Maps  in 
the  office  of  the  County  Recorder  of  said  County. 

Also  all  those  portions  of  Saran  Drive,  Man- 
chester Avenue,  Guiana  Avenue,  Talbert  Avenue 
and  Talbert  Street  (formerly  Talbert  Avenue),  to 
the  centers  thereof,  which  lie  in  front  of  said  lots. 

XIII. 

That  the  property  which  the  plaintiff  by  this  ac- 
tion intends  and  seeks  to  take,  acquire,  and  con- 
demn, hold  and  own,  includes  the  following: 

All  pipe,  machinery,  appliances,  equipment, 
tanks,  structures,  tools,  supplies,  and  all  other  prop- 
erty, whether  real  or  personal,  which  were  located 
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in  or  upon  any  of  the  said  tracts  of  land  herein- 
above described  on  the  28th  day  of  September,  1942, 
and  which  on  said  day  were  used,  or  were  useful, 
in  the  operation  of  any  oil  and/or  gas  wells,  upon 
any  of  said  parcels  of  land,  or  in  the  treating,  stor- 
ing, or  disposing  of  the  j^roducts  of  any  of  such 
wells. 

XIV. 
That  plaintiff  is  unable  to  determine  at  this 
time  how  much  of  the  property  generally  described 
in  the  last  pieceding  paragraph  is  to  1  e  deemed 
part  of  the  real  property  on  which  it  is  located, 
for  the  reason  that  plaintiff  does  not  now  know 
the  terms  of  the  oil  and  gas  leases  under  which 
said  pi'operty  was  placed  upon  the  premises  for  the 
purpose  of  producing  oil  and  gas  therefrom;  and 
plaintiff  therefore  designates  all  of  said  property 
as  personal  property  and  trade  fixtures,  solely  for 
the  purpose  of  identifying  the  same  as  part  of  the 
property  to  be  taken  in  tliis  proceeding,  and  will 
ask  leave  of  Court  to  amend  this  complaint  accord- 
ingly if  and  when  it  shall  be  ascertained  that  any 
of  the  property  herein  designated  as  personal  prop- 
erty and  trade  fixtures  is,  in  fact,  part  of  the  realty 
upon  which  it  is  located. 

XV. 

That  an  inventory  of  all  of  the  property  referred 
to  and  described  in  the  last  two  preceding  para- 
graphs hereof  is  filed  with  the  Clerk  of  this  Court 
for  the  inspection  of  any  interested  party,  and  the 
plaintiff  will,  upon  demand,  deliver  a  co})v  thereof 
to  any  party  to  this  proceeding. 
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XVI. 

That  under  the  provisions  of  the  Second  War 
Powers  Act  of  1942,  [36]  approved  March  27,  1942 
(Public  Law  507 — 77th  Congress),  it  is  provided,  in 
part,  as  follows: 

"Upon  or  after  the  filing  of  the  condemna- 
tion petition,  immediate  possession  may  be 
taken  and  the  property  may  be  occupied,  used 
and  improved  for  the  purpose  of  the  Act  not- 
withstanding any  other  law^;" 

that  by  reason  thereof  the  United  States  is  entitled 
to  immediate  possession  and  use  of  the  property 
herein  sought  to  be  condemned; 

That  the  Assistant  Secretary  of  the  Reconstruc- 
tion Finance  Corporation,  in  a  letter  dated  Sep- 
tember 19,  1942,  mentioned  in  Paragraph  VIII  of 
this  complaint,  stated,  in  part,  that  it  is  vital  to 
the  successful  prosecution  of  the  war  that  the 
United  States  be  granted  the  immediate  right  of 
possession  of  the  hereinabove  described  property, 
and  requested  the  securing  by  the  United  States  of 
such  right  of  immediate  possession. 

Wherefore,  plaintiff  prays  judgment; 

1.  That  the  Court  ascertain  and  assess  the  value 
of  the  property  herein  sought  to  be  taken  and  con- 
demned and  of  each  and  every  separate  estate  or 
interest  therein. 

2.  Adjudging  that  the  public  uses  for  which 
plaintiff  takes  and  condemns  said  property  are  nee- 
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essary  public  uses  of  the  plaintiff  and  that  the  uses 
to  which  said  property  are  to  be  applied  are  uses 
authorized  by  law  and  that  all  of  the  said  property 
so  taken  is  necessary  thereto. 

3.  Adjudging  that  the  full  fee  simple  title  to 
the  lands  hereinbefore  described  is  vested  in  the 
United  States  of  America  subject,  however,  to  exist- 
ing easements  for  public  utilities;  and  further  ad- 
judging that  title  to  all  of  the  property,  whether 
real,  personal  or  mixed,  used  or  useful  in  connec- 
tion with  the  operation  of  any  oil  and/or  gas  wells 
upon  any  of  said  parcels  of  land  or  in  the  treating, 
storing  or  disposing  of  the  products  of  any  such 
wells  is  vested  in  the  United  States  of  America  free 
and  clear  of  all  liens  and  encumbrances;  and  fur- 
ther adjudging  that  the  right  to  just  compensation 
for  the  lands  and  property  hereinbefore  described 
is  vested  in  the  persons  entitled  thereto,  as  their 
respective  interests  may  appear  and  be  [37]  estab- 
lished by  judgment  herein. 

4.  That  an  order  issue  from  this  Court  vesting 
the  right  to  immediate  possession  in  the  plaintiff 
of  the  lands  and  property  herein  described  and 
sought  to  be  condemned  in  this  action  and  directing 
all  parties  in  possession  thereof  to  forthwith  yield 
up  possession  of  the  same  to  the  plaintiff. 

5.  That  all  liens  or  encumbrances  against  any 
of  the  property  sought  to  be  taken  and  condemned 
herein  be  satisfied  out  of  the  award  or  awards  to  be 
made  in  this  porceeding. 

6.  That  the  plaintiff  have  such  other  and  fur- 
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ther  relief  as  to  the  Court  may  seem  just  and  proper 
in  the  premises  and  as  the  nature  of  the  case  may 
require. 

IRL  D.  BRETT 

Special  Assistant  to  the 
Attorney  General 

By  /s/  IRL  D.  BRETT 

Attorney  for  Plaintiff 

[Endorsed] :     Filed  Jan.  12,  1944.  [38] 


[Title  of  District  Court  and  Cause.] 

EXHIBIT '^C" 

Inventory  of  the  Property  and  Equipment  Referred 
to  in  Paragraphs  XIII,  XIY  and  XV  of  the 
First  Amended  Complaint  Filed  Herein,  and 
Which  is  to  be  Acquired  by  Condemnation  in 
the  Above  Entitled  Action.  [39] 

INDEX 

Companies  and 

Well  Locations  Page 

Block  Oil  Co.  No.  10 1-5 

Del  Rey  Oil  &  Gas  Co 148-151 

Del  Rey  Oil  &  Gas  Co.  Line 143 

Del  Rey  No.  4 114-115 

Del  Rey  No.  5 116 

Del  Rey  No.  9 117-118 

Harper  Well  No.  1 6-14 

Herndon  Well  No.  29-2 14-18 

Kelley,  Th.  &  L.  C.  No.  1 18-25 
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Companies  and 

Well  Locations  Page 

McAdams  Del  Rey  No.  1 25-34 

McAdams  Del  Rey  No.  2 35-45 

McAdams-Elliott  No.  1 46-54 

Mc Adams-Elliott  Tank  Setting 147 

McAdams  Tool  House 55-59 

Petrol  Big  Ben  No.  1 60-63 

Petrol  Oil  Co.  (at  McAdams  del  Rey  No.  1)  .  .  .63-65 

Royalty  Service  Corp 66-97  (&  152) 

Well  12-1  74-75 

Well  13-1   75-77 

Well  F-1   .  .  . 77-78 

Well  L-1 78-79 

Well  L-4 79-80 

Well  Pomoc  No.  1 80-81 

Well  24-2   82-83 

Well  L-3 83-84 

Samarkand  Oil  Co 98-104 

So.  Cal.  Drilling  Co.  Well  No.  1 152 

Treasure  Well  No.  1 105-113 

Triangle  Oil  and  Refining  Co 144-146 

Vidor  No.  1 119-120 

Vidor  No.  2 121 

Vidor  No.  3 122 

Vidor  No.  5 123-124 

Vidor  No.  6 125 

Vidor  No.  7 126 

Vidor  No.  8 127 

Vidor  No.  9 128 

Vidor  No.  10 129 

Vidor  No.  11 130 
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Companies  and 

Well  Locations  Page 

Vidor  No.  12 131 

Vidor  No.  13 132 

Vidor  No.  14 134 

Vidor  No.  15 135-136 

Vidor  No.  16 137 

Vidor  No.  17 138 

Vidor  Nos.  7,  8, 10,  12,  13 133 

Vidor  Lease  Tank  Setting 139-142 

Main  Lines  141 

Roads 142 

Union  Oil  Company  of  California.  Inventory  of 
Materials  and  Supplies  Taken  Over  by  Defense 
Plant  Corporation — September  29,  1942.  Block 
Oil  Company,  1055  S.  La  Brea  St.,  Los  Angeles, 
California. 

Quantity  Description 

Block  Oil  Company  No.  10 

1    Buda  Y  R  425  Cly.  Gas  Engine 

1     10"  8  Groove  C  Section  Pulley  (Reduction 

Gear) 
1     8"  8  Groove  C  Section  Pulley  (Motor) 
8    V  Belts  3'  centers 
1    Westingbouse  Reduction  Gear 

Ratio  32.1  Serial  N.  11597  Style  SE  389 
6'   %"  Garden  House 
1    3^  X  r  Nipple 
1     1  X  %  Bushing 
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Quantity  Description 

Block  Oil  Company  No.  10 
r  Collar 

2  r  X  Clo.  Nipple 

1  1"  guick  opening  valve 

4  1x4  Nipple 

1  r  Street  EU 

1  12"  X  5'  Gas  Drip 

1  1x6  Nipple 

1  1"  Fisher  House  Regulator 

3  1"  Std.  Mall  Ell 

2  1"  Clip  Gate 

1  r  Std.  Mall  Tee 

1  1"  X  24"  Nipple 

1  1"  R  R  Union 

50'  1"  Line  Pipe 

1  Bowlers  Crank  w/12  weights 

1  Emsco  Pitman 

1  Morgan  Wrist  Pin 

1  24"  Wood  Walking  Beam 

15'  1030  Rotary  Chain 

1  1"  X  48"  Turo  Buckle 

1  16"  X  16"  Wood  Sampson  Post  w/8"  x  8"  Brace 

1  Ratigan  Rocker 

1  Horse  Head  unknown  make 

1  Ratigan  Carrier  Bar 

1  Ratigan  No.  50  Polish  Rod  Grip 

22'  114"  Wire  Line  Sling  w/Babbit  Ratigan  ''Is" 

1  8"  X 12"  X  8"  Chemical  Tank 

1  Manzel  Treolite  Pump  w/check  valve  and  sight 
glass 

3  1/4"  Stop  cocks 
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Quantity  Description 

Block  Oil  Company  No.  10 

10  %"  Copper  Tubbing 

2  1/4"  Copper  Tubbing  Connection 

1  3  X  12  Nipple 

2  3"Std.MaIlEll 

2  3"  Std.  Mall  Tee 

3  3x5  Nipple 

1  3''  Kew  Union 
10'  3"8TLPipe 

2  21/2  Gal.  Foamite  Ext. 
2  2"  X  6"  Nipple 

4  2"  xr  Nipple 
2  2"  L  P  Collar 

1  T  Std:  Mall  Ell 

2  2"  X  12"  Nipple 

1  2"  Std.  Mall  Tee 

3  2"  Std.  Clip  Gate 
25'  2"  Line  Pipe 

2  2"  Std.  Mall  Tee 
1  2"  CI  Plug 

1  2"  RR  Union 

1  2"  Std.  Brass  Gate  Valve  '      " 

1  6%  Baash  Ross  Tubing  Head  w/3"  Side  outlet 

rM  Con.  Top. 

1  3"  X  2"  Bushing 

1  1/4"  xr  Nipple 

2  14"  c  Clo.  Nipple 
1  %"  Brass  Valve 

1  1/4"  Brass  Stop  Cock 

1  3"  X  6"  Nipple 

1  3"  X  4"  Nipple 
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Quantity  Description 

Block  Oil  Company  No.  10 

1  3"  N.R.S.  Scd.  I.B.B.M.  Gate  Valve. 

1  3"  X  2"  Swage 

1  2"  Collar 

60  2"  - 111/2  T  Line  Pipe 

3  2"  X  4"  Nipple 

3  2"  X  8"  Nipple 

2  2"  Std.  Mall  Tee 

1  2"  X  1/2"  Bushing 

2  1/2"  X  6"  Nipple 

1  1/2"  Brass  Clo  Valve 

2  2"Std.  Mall  Ells 
1  2"  R  R  Union 

1  2"  X  18"  Nipple 

1  2"  Std.  Brass  Swing  Ck.  Valve 

1  2"  Collar 

1  3"  X  2"  Swage  Nipple 

1  4"  L  P  Collar 

1  4"  X  3"  Swage 

1  3"  E  H  Mall  Cross 

1  3"  X  r  Swage  Nipple 

1  rTee 

2  1"  X  4"  Nipples 
1  1"  Clip  Gate 

1  r' X  1/2"  Bushing 

1  1/2"  X  1/4 '  Bushing 

1  1/4"  Street  Ell 

1  3"  Oil  Well  Imperial  "  C  "  Stuff.  Box 

32'  3"  8T  Line  Pipe 

4  3"  Kew  L^nion 

4  3"  X  6"  Nipples 
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Quantity  Description 

Block  Oil  Company  No.  10 

1  r  Tee 

1  1"  X  I/2"  Bushing 

1  1/2"  X  r  Nipple 

1  1/2"  CUp  Gate 

1  r  X  Clo.  Nipple 

1  r  X  4"  Nipple 

1  r  Clip  Gate 

1  r  Std.  Mall  Ell 

1  1"  X  I/2"  Bushing 

1  r  I.B.B.M.  Swing  Ck.  Valve 

1  r  Crane  Std.  N.R.S.  Scd.  Gate  Valve 

1  T  Std.  Mall  Tee 

1  Trumble  Gas  Trop  20"  w/D  Slide  Valve 

1  r  Mall  Ell 

1  3"  X  2"  Swage 

3  3"  X  12"  Nipples 

3  3"  Std.  Mall  Ell 

1  4"  X  3"  Swage 

1  3"  Relief  Valve 

1  r  X  36"  Turo  Buckle 

1  3"  X  2"  X  2"  Mall  Tee 

1  3"  X  21/2"  Swage  Nipple 

40'  21/2"  Line  Pipe 

1  21/2"  R.  R.  Union 

1  21/2"  Std.  Mall  Ell 

2  2"  Std.  Mall  Ell 
30'  2"  - 111/2  Line  Pipe 

1  2"  Tee 

1  2"  X  1/2"  Bushing 

2  1/2"  X  6"  Nipples 
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Quantity  Description 

Block  Oil  Company  No.  10 
2     1// X  2"  Nipples 
1    y/Tee 
1    1/2"  Clip  Gate 
1     1/2"  Brass  Glo  Valve 
1    1/2"  X  14"  Bushing 
1    14"  Copper  Tub  Con 
1     2"  X  6"  Nipple 

1  2"  Brass  Glo  Valve 

2  2"  X  11/2 '  Bushing 
1     11/2"  X  8"  Nipple 

1  II/2"  American  Scd.  Relief  Valve 

2  11/2"  X  4"  Nipples 
1     11/2"  Ell 

1     2"  R  R  Union 

1  122'  McClintock  &  Marshall  Derrick  8x8x1/2 
Starting  Legs,  Straight  Ladder,  Run-around 
and  Crows  nest  and  wood  finger 

1     2"  Sheave  Prod.  Crown 
500'    r  Tubbing  Line 
200    1/2"  Conduit  Galv. 

5    Reflectors  16" 

8    y>"  Conduit  outlets 
550'   21/2"  Line  Pipe  T  &  C 

1     21/2"  Mall  Ell 

1     21/2"  X  3"  Swage 

1     3"  Kew  Union 

1     3"  X  4"  Nipple 

1     3"  LP  Collar 

1    4"  X  3"  Swage  Nipple 

1    4"  Mall  Tee 
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Quantity  Description 

Block  Oil  Company  No.  10 

1  4  X  Clo  Nipple 

1  r  Clip  Gate 

1  6"  X  4"  Swage 

1  6"  Tank  Flange 

1  4"  X  2"  Swage 
6  2"  Clip  Gates 

11  2"  X  r  Nipples 

5  r  Mall  Tees 

13  2"  Mall  Ells 

2  2''LPCoUars 
300'   2"  Line  Pipe 
10  2"  R  R  Unions 

1  2  X  Clo  Nipple 

1  2'' X  8'' Nipple 

4  2"  X  10"  Nipples 

1  r  45  Ell 

1  2"  Tank  Flag 

2  1/2"  Tank  Flanges 

2  1//  Brass  Glo  Valves 

2  1/2"  X  4"  Nipples 

1  1/2"  X  12"  Nipple 

1  1/2"  Street  Ell 

1  1/2"  Mall  Ell 

50  3"8TLPipe 

1  3"  Mall  Ell 

1  2"  Kew  Union 

1  2"  CI  Plug 

1  Burros  Dehydrodating  Heater  31"  Dia  x  6'  high 

w/Stock 

1  6"  Rapid  Tank  Flange 
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Quantity          Description 

Block  Oil  Company  No.  10 
1     6"  X  4"  Swage 

1 

4' 

'  N  R  S  I.B.B.M.  Gate  Valve 

1 

2 

4 
4' 

X  Clo  Nipple 
'  Ell  Mall 

1 

60' 

1 

4' 

r 

4" 

'  X  6"  Nipples 
8T  Line  Pipe 
'  X  3"  Swage 

1 
10' 

3" 

'  Clip  Gate 
8T  Line  Pipe 

1 

3" 

'  Bull  Plug 

1 

3" 

■  Tank  Flange 

1 

3" 

X  2"  Swage 

1 

1 

40' 

1 

2" 
2" 
4" 
4" 

■  Clip  Gate 

■  X  8"  Nipple 
8T  Line  Pipe 
Mall  Tee 

1 

4- 

Mall  Ell 

2 

r 

'  X  3"  Swages 

2 

3" 

Collars 

80' 
6 

3" 
3" 

8T  Line  Pipe 
Mall  Ells 

8 
2 

3" 
3'' 

X  4"  Nipples 
'  Kew  Unions 

2 

3" 

■  Mall  Tees 

2     3" 
2     3" 
4950' 
1500' 

'  Clip  Gates 
'  Bull  Plugs 
%"  Sucker  Rods 
%"  Sucker  Rods 

6487' 
6275' 

2%"  10-thread  upset  tubing 
7"  casing 
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Quantity  Description 

Block  Oil  Company  No.  10 
306'    53/4"  liner 

1     16"  Gaso  Pump  &  Burner  Co.  vacmme  compressor 
Cyl.  operated  by  Walking  Beam  3"  Suction 
2"  Discharge 
10'    1240  Rotary  Chain 
2     2-3  Reag.  600  Boe  Boiler  Tanks 
2     4"  Rapid  Tank  Flanges 

[Endorsed]  :   Filed  January  20,  1944.  [45] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  OF  SAM  BLOCK 

Comes  now  Sam  Block,  and  upon  stipulation  and 
with  leave  of  court  first  had,  and  files  this,  his 
amended  answer  to  the  amended  complaint  and  ad- 
raits,  denies  and  alleges  as  follows,  to  wit : 

I. 

Answering  the  allegations  of  Paragraph  7,  denies 
that  on  September  18,  1942,  said  Reconstruction 
Finance  Corporation  by  resolution  duly  adopted  or 
otherwise  by  its  Board  of  Dire<?tors,  resolved  and 
determined  that  it  was  necessary  for  war  purposes 
that  the  personal  and  mixed  property  in  said  com- 
plaint be  acquired  by  condemnation,  or  that  in  con- 
nection therewith,  the  immediate  right  to  take,  use 
or  improve  said  personal  or  mixed  property  be 
acquired,  and  denies  that  there  was  an  authorization 
or  direction  to  request  the  Attorney  General  of  the 
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United  States  to  cause  the  necessary  proceeding  to 
be  instituted  for  the  condemnation  and  taking  of 
said  personal  or  mixed  property,  and  in  this  con- 
nection further  alleges  that  no  resolution,  authoriza- 
tion or  direction  to  take,  acquire  or  use  the  personal 
or  mixed  property  described  [46]  in  said  comi^laint 
was  enacted  or  became  effective  imtil  on  or  about 
October  24,  1943. 

II. 

Answering  the  allegations  of  paragraph  IX,  this 
answering  defendant  admits  that  he  claims  to  have 
some  right,  title  and  interest  in  and  to  a  portion  of 
the  property  described  in  paragraph  XI  of  said 
First  Amended  Complaint  and  designated  therein 
as  Parcel  87  and  Parcel  103,  and  in  this  connection 
alleges  that  this  answering  defendant  is  the  owner 
of  a  valid  and  subsisting  oil  and  gas  lease  covering 
a  portion  of  said  real  property;  that  the  real  prop- 
erty embraced  by  said  oil  and  gas  lease,  and  upon 
which  the  oil  wells  owned  by  this  answering  de- 
fendant are  situate,  is  more  particularly  described 
as  follows: 

All  of  Lot  37  and  the  Southerly  103.1  feet  of 
Lots  38,  39,  40  and  41,  of  Block  13,  and  the 
North  67.78  feet  of  Lots  1,  2,  3,  4,  and  5,  Block 
14;  all  of  Lots  7  and  8,  and  the  East  45  feet  of 
Lot  31;  all  of  Lots  32,  33,  and  34;  the  West  30 
feet  of  Lot  35,  and  the  East  30  feet  of  Lot  36; 
all  in  Block  13;  all  in  Tract  9809,  as  per  map 
recorded  in  Book  145,  pages  91  et  seq.,  of  Maps, 
in  the  office  of  the  County  Recorder  of  Los 
Angeles  County; 
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that  the  reasonable  value  of  said  leasehold  interest 
of  the  defendant,  as  of  September  28,  1943,  the  date 
of  the  taking  of  possession  thereof  by  the  plaintiff, 
was  the  sum  of  $35,000  and  that  by  reason  of  the 
taking  of  said  property  by  plaintiff,  this  defendant 
has  been  damaged  in  the  sum  of  $35,000.  This 
answering  defendant  further  alleges  that  he  is  also 
the  owner  of  <?ertain  overriding  royalty  interests 
entitling  this  defendant  to  receive  10  7/12%  of  the 
gross  oil,  gas  and  other  hydrocarbon  substances 
saved,  produced  and  sold  from  the  well,  formerly 
known  as  "Colly  Oil  Well  No.  1"  and  now  known 
as  "Block  Well  No.  10",  situate  on  said  real  prop- 
erty hereinabove  described;  that  the  reasonable 
value  of  said  royalty  interest  owned  by  this  defend- 
ant as  of  said  date  w^as  the  sum  of  $6,500;  that  by 
reason  of  the  taking  of  said  property  by  plaintiff, 
this  defendant  has  been  damaged  in  the  sum  of 
$6,500.  This  answering  defendant  further  alleges 
that  he  is  also  the  owner  of  certain  personal  prop- 
erty and  trade  fixtures  affixed  to  or  used  in  con- 
nection [47]  w4th  the  operation  of  said  oil  well 
known  as  Block  Well  No.  10  and  located  on  said 
above  described  real  property;  that  the  reasonable 
value  of  said  personal  property  and  trade  fixtures 
so  owned  by  the  defendant  as  of  October  24,  1943, 
the  date  of  a  resolution  of  the  Reconstruction 
Finance  Corporation  authorizing  the  taking  of  said 
property  and  mixed  property,  and  as  of  the  12th 
day  of  January,  1944,  the  date  of  the  filing  of  the 
Amended  Complaint  herein,  was  the  sum  of 
$20,401.01,  and  that  by  reason  of  the  taking  of  the 
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yaid  property  by  plaintiff  this  defendant  has  been 
damaged  in  the  sum  of  $20,401.01. 

Wherefore,  defendant  prays  that  he  do  have  and 
recover  the  sum  of  $61,901.01,  together  with  such 
interest  thereon  as  is  allowed  by  law  for  the  taking 
of  said  hereinabove  described  real  property  and  the 
interests  of  this  answering  defendant  therein,  and 
for  such  other  and  further  relief  as  the  Court  may 
grant. 

EAPHAEL  DECHTER 
By  /s/  B.  L.  HOYT 

Attorney   for   answering  De- 
fendant [48] 

United  States  of  America, 
Southern  District  of  California, 
Central  Division — ss. 

Sam  Block  being  by  me  first  duly  sworn,  deposes 
and  says:  that  he  is  the  defendant  in  the  above 
entitled  action;  that  he  has  read  the  foregoing 
Amended  Answer  of  Sam  Block  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  there- 
in stated  upon  his  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 
SAM  BLOCK 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  June,  1945. 

[Seal]  HARRY  A.  PINES 

Notary  Public  in  and  for  the  Coimty  of  Los  Ange- 
les, State  of  California 

[Endorsed] :     Filed  June  29,  1945.  [49] 


^ 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central 
Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  Use 
of  RECONSTRUCTION  FINANCE  COR- 
PORATION, a  Federal  Corporation,  Acting 
in  Behalf  of  DEFENSE  PLANT  CORPORA- 
TION, a  Federal  Corporation, 

Plaintiff, 
vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY 

OF    LOS    ANGELES,    COUNTY    OF    LOS 
ANGELES,  a  Municipal  Corporation,  et  al.. 

Defendants. 

JUDGMENT  UPON  THE  VERDICT 

(As  to  the  Interest  of  the  Defendant  Sam  Block) 
The  above  entitled  cause  came  on  regularly  for 
trial  before  the  above  entitled  Court,  the  Honorable 
Campbell  E.  Beaumont,  Judge  presiding,  on  July 
24,  1945,  for  determination  and  adjudication  of  the 
just  compensation  to  be  paid  by  the  United  States 
of  America  for  the  condemnation  and  taking  of  the 
leasehold  estate  of  the  defendant  Sam  Block,  in- 
cluding all  the  production  facilities  and  equipment 
used  in  the  operation  of  the  producing  oil  and  gas 
well  on  said  property,  formerly  known  as  Colly  Oil 
Well  No.  1  and  now  knowTi  as  Block  Well  No.  10, 
as  of  September  28,  1942,  as  hereinafter  set  forth, 
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and  the  just  compensation  to  be  paid  for  the  con- 
demnation and  taking  of  certain  overriding  royalty 
interests  entitling  the  defendant  Sam  Block  to  re- 
ceive 10  7/12%  of  the  gross  oil,  gas,  and  other 
hydrocarbon  substances  saved,  i)roduced,  and  sold 
from  said  leasehold  estate,  the  plaintiff  appearing 
by  Eugene  D.  Williams,  [66]  Special  Assistant  to 
the  Attorney  General,  and  August  Weymann  and 
Arch  G.  McLay,  Special  Attorneys,  Lands  Division, 
Department  of  Justice,  as  its  attorneys,  and  the 
defendant  Sam  Block  appearing  by  and  through  his 
attorneys,  Raphael  Dechter  and  B.  L.  Hoyt. 

A  jury  of  twelve  persons  was  regularly  em- 
panelled and  sworn  to  try  said  action,  and  evidence, 
both  oral  and  documentary,  was  introduced  by  and 
on  behalf  of  the  plaintiff  and  by  and  on  behalf  of 
the  said  defendant  on  the  issues  before  the  Court 
and  jury;  the  case  was  argued  and  the  jury  in- 
structed by  the  Court,  and  the  cause  thereafter  sub- 
mitted to  the  jury,  and  the  jury  thereupon  rendered 
its  verdict  in  the  form  and  manner  as  follows,  to  wit : 

"We,  the  Jury  in  the  above-entitled  case,  find  the 
market  value  as  of  September  28,  1942,  of  the  lease- 
hold estate  of  the  defendant  Sam  Block,  including 
all  the  production  facilities  and  equipment  used  on 
said  date  in  the  operation  of  the  well,  to  be  the  sum 
of  $20,397.00. 

"We  further  find  the  market  value  as  of  Septem- 
ber 28,  1942,  of  the  10  7/32  per  cent  overriding 
royalty  of  the  defendant  Sam  Block  to  be  the  sum 
of  $1,857.00. 
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''Total  market  value  of  the  foregoing  as  of  Sep- 
tember 28,  1942,  is  $22,254.00. 

"Dated:  Los  Angeles,  California,  July  31,  1945. 

"ALBERT  E.  WILSON 

"Foreman  of  the  Jury" 

And  it  appearing  that  on  October  26,  1942,  pur- 
suant to  the  provisions  of  Title  40,  Sec.  258(a) 
U.S.C.A.,  the  plaintiff  filed  herein  its  Declaration  of 
^J'aking,  which  included  the  leasehold  estate,  together 
with  the  producing  oil  and  gas  well  thereon,  of  the 
said  defendant,  and  which  are  hereinafter  more 
particularly  described,  and  that  concurrently  with 
the  filing  of  said  Declaration  of  Taking  plaintiff 
deposited  in  the  Registry  of  this  Court,  as  the  esti- 
mated just  compensation  for  the  taking  and  con- 
demnation of  all  of  the  property  [67]  in  said  Dec- 
laration of  Taking  described,  and  of  which  said 
leasehold  estate  constituted  a  part,  tlie  sum  of 
$740,469.00. 

And  it  furtlier  appearing  that  at  the  time  of  the 
tiling  of  the  within  action,  to  wit,  September  28, 
1942,  and  at  the  time  of  the  filing  of  the  Declara- 
tion of  Taking  aforesaid,  the  defendant  Sam  Block 
was  the  owner  of  the  said  leasehold  estate,  together 
with  all  the  production  facilities  and  equipment 
used  on  said  date  in  the  operation  of  the  producing 
oil  and  gas  well  located  thereon,  and  entitled  to  the 
compensation  to  be  paid  for  the  condemnation  and 
taking  thereof. 
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It  Is,  Therefore,  Ordered,  Adjudged  and  Decreed, 
as  follows: 

I. 

That  the  plaintiff  is  ordered  and  directed  to  pay 
to  the  defendant  Sam  Block,  as  the  just  compensa- 
tion for  the  condemnation  and  taking  by  the  plain- 
tiff, United  States  of  America,  of  the  leasehold 
estate  of  the  defendant  Sam  Block,  hereinafter 
more  particularly  described,  including  all  of  the 
production  facilities  and  equipment  used  on  Sep- 
tember 28,  1942,  in  the  operation  of  said  well  and 
on  said  date  owned  by  the  defendant  Sam  Block, 
the  sum  of  $20,397.00;  and  the  plaintiff  is  further 
ordered  and  directed  to  pay  to  the  defendant  Sam 
Block,  as  the  just  compensation  for  the  condemna- 
tion and  taking  by  the  plaintiff,  United  States  of 
America,  of  the  10  7/12%  overriding  royalty  owned 
by  the  defendant  Sam  Block  on  September  28,  1942, 
the  further  sum  of  $1,857.00. 

II. 

That  all  right,  title,  interest,  claim,  and  estate  of 
any  character  whatsoever  in,  to,  or  under  the  oil 
and  gas  lease  and  subleases  hereinafter  described, 
together  with  all  the  production  facilities  and  equip- 
ment located  in  or  on  Block  Well  No.  10  or  used  in 
connection  therewith  on  September  28,  1942,  are 
divested  from  and  out  of  the  defendant  Sam  Block, 
and  an  unencumbered  title  thereto  and  the  whole 
thereof,  and  all  interests  therein,  are  vested  in  the 
United  States  of  America,  its  successors  or  assigns ; 
and  all  valid  liens  and  claims  of  whatsoever  nature 
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or  description  against  the  said  real  and  personal 
pro23erty  are  transferred  from  said  real  and  per- 
sonal property  to  the  [68]  compensation  herein 
adjudged  to  be  paid  to  the  defendant  Sam  Block, 
to  the  end  that  the  United  States  of  America  will 
take  an  unencumbered  title  to  all  of  said  property, 
whether  real  or  personal,  free  and  discharged  of  all 
liens  whatsoever. 

III. 

That  the  property  affected  by  this  judgment  is 
located  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  and  is  described  as 
follows : 

(a)  An  oil  and  gas  sublease  executed  by  H.  G. 
Spengler  as  sublessor  to  Colly  Oil  Company  as  sub- 
lessee, dated  March  8,  1935,  recorded  March  9,  1935, 
in  Book  13343,  at  Page  46  of  Official  Records,  Los 
Angeles  County,  and  affecting  all  of  Lots  7  and  8 
and  the  Easterly  45  feet  of  Lot  31.  All  of  Lots  32, 
33,  34  and  the  Westerly  30  feet  of  Lot  35,  and  the 
Easterly  30  feet  of  Lot  36,  all  in  Block  13  of  Tract 
9809. 

(b)  An  oil  and  gas  sublease  made  by  H.  G. 
Spengler  as  sublessor  to  Colly  Oil  Company  as  sub- 
lessee, dated  February  26,  1935,  recorded  March  9, 
1935,  in  Book  13329,  at  Page  93  of  Official  Records, 
affecting  all  of  Lot  37  and  the  Southerly  103.1  feet 
of  Lots  38,  39,  40  and  41  m  Block  13,  and  the 
Northerly  67.78  feet  of  Lots  1,  2,  3,  4  and  5  of  Block 
14,  all  in  Tract  9809. 

(c)  All  the  right,  title,  and  interest  acquired  by 
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the  defendant  Sam  Block  under  that  certain  assign- 
ment from  H.  G.  Spengler  as  assignor  to  Colly  Oil 
Company  as  assignee,  dated  July  20,  1935,  recorded 
August  5, 1935,  in  Book  13618,  at  Page  10,  of  Official 
Records  of  Los  Angeles  County. 

(d)  All  the  personal  property,  production  facili- 
ties, and  equipment  which,  on  September  28,  1942, 
were  owned  by  the  defendant  Sam  Block  and  which 
were  located  in  or  [69]  upon  the  property  affected 
by  the  above  described  oil  and  gas  subleases,  or 
either  of  them. 

IV. 

That  the  Court  retains  jurisdiction  of  this  cause 
for  the  purpose  of  entering  such  further  orders  or 
decrees  as  may  be  necessary  or  proper  in  the 
premises,  including  the  adjudication  of  the  rights 
of  any  claimants  in  or  to  the  compensation  to  be 
paid  by  the  plaintiff  in  satisfaction  of  the  awards 
herein  made. 

Dated:  This  17th  day  of  September,  1945. 
C.  E.  BEAUMONT 

United  States  District  Judge 

Presented  by: 

EUGENE  I).  WILLIAMS 

Special  As.sistant  to  the   At- 
torney General 
AUGUST  WEYMANN 
ARCH  G.  McLAY 

Special  Attorneys,  Lands 
Division,  Department  of 
Justice 
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By    A.  WEYMANN 

Attorneys  for  Plaintiff 

Approved  as  to  form: 

By     RAPHAEL  DECHTER 

Attorneys  for  Defendant  Sam 
Block 

Judgment  entered  Sept.  17,  1945.  Docketed  Sept. 
17.  1945.  C.  O.  Book  34,  Page  726.  Edmund  L. 
Smith,  Clerk.    By  R.  B.  Clifton,  Deputy. 

[Endorsed]:     Filed  Sept.  17,  1945.  [70] 
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MOTION  FOR  A  NEW  TRIAL 

(As  to  the  Interest  of  Defendant  Sam  Block) 

Comes  Now  the  plaintiff,  United  States  of  Amer- 
ica, in  the  above  entitled  cause,  and  moves  this 
Court  for  an  oi'der  setting  aside  the  verdict  of  the 
Jury  heretofore  rendered  herein,  vacating  the  judg- 
ment heretofore  entered  upon  said  verdict  on  Sep- 
tember 17,  1945,  and  granting  to  plaintiff  a  new 
trial  in  the  above  entitled  action  as  to  the  Judgment 
Upon  the  Verdict  therein  in  favor  of  the  defendant 
Sam  Block,  as  to  the  market  value  as  of  September 
28,  1942,  of  the  leasehold  estate  of  the  defendant 
Sam  Block,  including  all  of  the  production  facilities 
and  equipment  used  on  said  date  in  the  operation 
of  the  oil  well  known  as  Block  Well  No.  10,  upon 
the  following  grounds  and  for  the  following  reasons, 
to  wit: 
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1.  Excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice; 

2.  Insufficiency  of  the  evidence  to  justify  the 
verdict  in  the  following  particulars,  to  wit,  that 
the  evidence  does  not  justify  a  finding  of  a  fair 
market  value  of  $20,397.00  as  of  September  28,  1942, 
of  the  leasehold  estate  of  the  defendant  Sam  Block, 
including  all  of  the  production  facilities  and  equip- 
ment used  on  said  date  in  the  operation  of  Block 
Well  No.  10; 

3.  That  the  verdict  is  against  law; 

4.  Error  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff  in  the  following  particu- 
lars, to  wit: 

(a)  That  defendant  w^as  permitted  to  introduce 
evidence  of  the  market  value  of  the  production 
facilities  and  equipment  used  to  produce  Block  Well 
No.  10  separately  and  in  addition  to  the  market 
value  of  said  well  through  the  use  of  said  produc- 
tion facilities  and  equipment; 

(b)  In  the  refusal  of  the  Court  to  strike  out 
the  testimony  of  the  witnesses  Block,  Rubin  and 
Rush  as  to  the  value  of  the  oil  well  producing  equip- 
ment and  facilities  used  to  produce  Block  Well  No. 
10  separately  and  apart  from  the  valuation  of  said 
well  as  an  operating  unit. 

This  motion  is  made  pursuant  to  the  provisions 
of  Section  657  of  the  Code  of  Civil  Procedure  of 
the  State  of  California ;  Title  28,  Section  391,  U.  S. 
Code,  and  Rule  59  of  the  Federal  Rules  of  Civil 
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Procedure,  in  so  far  as  said  provisions  of  law  and 
rules  of  procedure  are  applicable  to  condemnation 
proceedings  prosecuted  within  the  State  of  Califor- 
nia; said  motion  will  be  based  upon  the  pleadings 
and  papers  on  file  in  this  proceeding,  the  exhibits 
offered  and  received  in  evidence,  the  Minutes  of  the 
Court,  and  the  official  Court  Reporter's  transcript 
of  the  testimony  upon  the  trial. 

Dated:  September  21,  1945. 

EUGENE  D.  WILLIAMS 

Special  Assistant  to   the  At- 
torney General 

AUGUST  WEYMANN 

Special  Attorney,  Lands  Div., 
Dept.  of  Justice. 

By    EUGENE  D.  WILLIAMS 

Attorneys  for  Plaintiff  [72] 

Receipt  of  a  copy  of  the  within  Motion  for  a  New 
Trial  is  hereby  acknowledged,  this  21st  day  of  Sep- 
tember, 1945. 

RAPHAEL  DECHTER 
B.  L.  HOYT 

By  R.  DECHTER 

Attorneys  for  Defendant 
Sam  Block. 

[Endorsed] :     Filed  Sept.  21,  1945.  [73] 
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Beaumont  Los  Angeles 

TUESDAY,  OCTOBER  2,  1945 

Court  convenes  at  9  o'clock  a.m. 

Present:  The  Honorable  Campbell  E.  Beamnont, 

District  Judge;  R.  B.  Clifton,  Deputy  Clerk;  Sam 

Goldstein,  Court  Reporter. 

[Title  of  Cause.] 

This  cause  coming  on  for  further  hearing  on 
motion  of  i^laintiff,  filed  September  21,  1945,  for  a 
new  trial  as  to  interest  of  defendant  Sam  Block; 
August  Weymann,  Esq.,  Special  Attorney,  Lands 
Division,  Dep't  of  Justice,  appearing  as  counsel 
for  the  Government;  Raphael  Dechter  and  B.  L. 
Hoyt,  Esqs.,  appearing  as  counsel  for  Defendant 
Sam  Block: 

Attorney  Weymann  continues  argument;  Attor- 
ney Dechter  argues;  and  Attorney  Weymann  argues 
further.    The  Court  denies  m.otion  for  a  new  trial. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  MODIFY  AND  AMEND  JUDG- 
MENT ON  VERDICT  TO  INCLUDE  IN- 
TEREST ON  AWARD 

To  the  Plaintiff  Above  Named,  raid  to  Eugene  D. 
Williams.  Special  Assistant  to  the  Attorney 
General,  and  to  August  Weymann  and  Arch  G. 
McLay,  Special  Attorneys,  Lands  Division,  De- 
partment of  Justice: 

You  and  Each  of  You  will  T)lease  take  notice  that 
the  defendant,  Sam  Block,  will,  on  the  10th  day  of 
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December,  1945,  before  the  Hon.  (Campbell  E.  Beau- 
mont, Judge  of  the  above  entitled  court,  at  the  hour 
of  30:00  o'clock  a.m.,  on  or  soon  thereafter  as  coun- 
sel can  be  heard,  move  said  Court  to  modify  and 
amend  the  judgment  upon  the  verdict  heretofore 
signed  and  entered  on  the  17th  day  of  September, 
1945,  so  as  to  include  interest  on  the  amount  of  said 
award  and  verdict  at  the  rate  of  6%  per  annum 
from  the  28th  day  of  September,  1942,  being  the 
date  of  the  seizure  and  taking  of  possession  of  the 
said  defendant's  property  by  the  plaintiff,  or  from 
such  other  time  [75]  and  upon  such  other  sum  as 
the  Court  may  deem  meet  and  just  in  the  premises. 

Said  motion  will  l)e  made  upon  the  ground  that 
the  plaintiff  did,  pursuant  to  Sec.  258a,  Title  40, 
U.S.C.A.,  deposit  certain  moneys  with  the  registry 
of  said  Court  to  the  use  of  the  persons  entitled 
thereto  and  that  no  allocation  of  any  portion  of  said 
amount  so  deposited  upon  the  taking  of  the  proper- 
ties of  the  defendant,  Sam  Block,  in  the  above  pro- 
ceedings was  made  by  the  plaintiff  upon  said  de- 
posit, and  upon  the  further  ground  that  the  plain- 
tiff has  refused  to  allocate  or  pay  to  said  defendant 
for  the  taking  of  said  property  any  sum  in  excess 
of  $7,500.00,  and  upon  the  further  ground  that  a 
judgment  upon  the  verdict  has  heretofore  been 
entered  on  the  17th  day  of  September,  1945,  award- 
ing said  defendant,  Sam  Block,  the  sum  of  $22,254.00 
as  and  for  the  just  compensation  for  the  property 
of  said  defendant,  Sam  Block,  taken  by  the  plain- 
tiff on  said  28th  day  of  September,  1942. 
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Said  motion  will  be  based  upon  said  judgment, 
upon  the  verdict  heretofore  entered  in  and  about  the 
above  entitled  action,  and  upon  the  records,  tiles 
and  proceedings  heretofore  had  in  and  about  said 
above  entitled  action. 

DECHTER,    HOYT,    PINES    & 
WALSH 
By    B.  L.  HOYT 

Attorneys  for  Defendant  Sam 
Block 

[Endorsed] :     Filed  Nov.  21,  1945.  [76] 


Los  Angeles  Beaumont 

WEDNESDAY,  DECEMBER  19,  1945. 

Court  convenes  at  1 :45  o  'clock  p.m. 

Present:  The  Honorable  Campbell  E.  Beaiunont, 
District  Judge ;  R.  B.  Clifton,  Deputy  Clerk ;  Agnar 
Walilberg,  Court  Reporter. 

[Title  of  Cause.] 

This  cause  coming  on  for  hearing  motion  of  de- 
fendant Sam  Block  to  modify  and  amend  judgment 
on  verdict  to  include  interest  on  award,  pursuant 
to  notice  filed  November  21,  1945;  A.  Weymann, 
Esq.,  Attorney,  Lands  Division,  Department  of 
Justice,  appearing  as  counsel  for  the  Govermnent, 
states  that  counsel  have  agreed  to  submit  motion. 
It  is  ordered  that  the  said  motion  of  defendant  Sam 
Block  to  modify  and  amend  judgment  on  verdict  to 
include  interest  on  award  is  denied.  [78] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  FROM  JUDGMENT 

(As  to  the  Interest  of  the  Defendant  Sam  Block) 
Notice  is  hereby  given  that  the  United  States  of 
America,  the  plaintiff  above-named,  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Judgment  entered  upon  the  Verdict  in  this  ac- 
tion on  September  17, 1945,  in  favor  of  the  defendant 
Sam  Block. 

Dated:  December  28,  1945. 

/s/  EUGENE  D.  WILLIAMS 
Special  Assistant  to  the  Attorney  General,  Attorney 
for  Plaintiff,  United  States  of  America 

[Endorsed] :     Filed  Dec.  28,  1945.  [79] 


ORDER 

Upon  the  annexed  affidavit  of  August  Wejrmann, 
verified  January  22,  1946,  and  good  cause  appearing 
therefor. 

It  Is  Ordered,  that  the  time  for  the  plaintiff  to 
file  its  record  on  appeal  herein  be,  and  the  same 
hereby  is,  extended  to  and  including  March  1,  1946. 

Dated :  This  22nd  day  of  January,  1946. 

C.  E.  BEAUMONT 

United  States  District  Judge 

[Endorsed] :     Filed  Jan.  22,  1946.  [80] 
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ORDER 

Upon  the  annexed  affidavit  of  August  Weymann, 
Special  Attorney,  Lands  Division,  Department  of 
Justice,  and  one  of  the  attorneys  of  record  for  the 
plaintiff,  the  appellant  herein,  and  good  cause  ap- 
pearing therefor, 

It  Is  Ordered,  that  the  time  for  filing  record  on 
appeal  hereni  under  plaintiff's  notice  of  appeal  filed 
herein  on  December  28,  1945,  be  and  the  same  here- 
by is  extended  to  and  including  March  25,  1946. 

Dated:  This  28th  day  of  February,  1946. 

C.  E.  BEAUMONT, 

United  States  District  Judge 

[Endorsed]  :     Filed  March  1,  1946.  [81] 


[Title  of  District  Court  and  Cause.] 

^DESIGNATION  OF  RECORD  ON  APPEAL 
FROM  JUDGMENT  ENTERED  SEPTEM- 
BER 17,  1945 

In  accordance  with  Rule  75  of  the  Federal  Rules 
of  Civil  Procedure,  the  plaintiff,  United  States  of 
America,  hereby  designates  all  of  the  following- 
portions  of  the  record,  proceedings,  and  evidence 
in  the  case  to  be  contained  in  the  record  on  its  appeal 
from  the  judgment  entered  herein  September  17, 
1945,  in  favor  of  the  defendant  Sam  Block : 

1.  Original  Complaint,  omitting  therefrom  the 
names  of  all  defendants  except  "Certain  Parcels 
of  Land  in  the  City  of  Los  Angeles,  County  of  Los 
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Angeles,  State  of  California;  Doe  One  to  Doe  Two 
Thousand,"  and  omitting  Paragraph  VIII  there- 
of, [82]  and  omitting  from  Paragraph  X  thereof 
all  parcel  descriptions  therein  contained  except  the 
description  of  "Parcel  1."  Filed  September  28, 
1942. 

2.  Order  for  Immediate  Possession,  omitting 
therefrom  the  descri]3tion  of  all  parcels  therein  con- 
tained except  "Parcel  1."  Filed  September  28, 
1942. 

3.  Declaration  of  Taking  No.  1,  omitting  there- 
from the  descriptions  of  Parcel  2,  Parcel  3,  Parcel 
4,  Parcel  5,  Parcel  6,  and  Parcel  7,  as  set  forth  in 
Exhibit  A  attached  thereto.  Filed  October  26,  1942. 

4.  Letter  of  Authority  from  Irl  D.  Brett  to 
August  Weyman.    Filed  December  3,  1943. 

5.  Letter  of  Authority  from  Francis  Biddle, 
Attorney  General,  to  Irl  D.  Brett  and  August  Wey- 
mann.     Filed  April  27,  1944. 

6.  Substitution  of  Attorneys  for  the  United 
States.     Piled  June  13,  1944. 

7.  Motion  and  Order  for  filing  First  Amended 
Complaint.     Filed  January  12,  1944. 

8.  First  Amended  Complaint,  omitting  from  the 
caption  thereof  the  names  [83]  of  all  defendants 
except  Sam  Block,  and  further  omitting  Paragiaphs 
IV,  V,  and  IX  thereof,  and  omitting  from  Para- 
graph XI  thereof,  beginning  on  Page  16  to  and  in- 
cluding Page  115,  all  of  the  parcel  descriptions 
except  the  parcel  descriptions  of  Parcels  87  and 
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103,  which  appear,  respectively,  on  Pages  44  and 
51 ;  and  omitting  Paragraph  XII  thereof,  beginning 
on  Page  115  to  Page  130,  inckisive.  Filed  January 
12,  1944. 

9.  Title  page,  index  page,  and  niunbered  pages 
1  to  5,  both  inclusive,  of  Inventory  of  Property  and 
Equipment.     Filed  January  20,  1944. 

10.  Amended  Answer  of  Sam  Block  to  First 
Amended  Complaint.     Filed  June  29,  1945. 

11.  Judgment  Upon  the  Verdict.  Filed  Septem- 
ber 17,  1945. 

12.  Motion  for  a  New  Trial  by  plaintiff.  Filed 
September  21,  1945. 

13.  Minute  Order  denying  new  trial.  Filed 
October  2,  1945. 

14.  Motion  of  Defendant  Block  to  Amend  Judg- 
ment (omitting  therefrom  defendant's  Points  and 
Authorities  endorsed  thereon).  Filed  November 
21,  1945. 

15.  Minute  Order  denj'ing  Motion  of  Defendant 
Sam  Block  to  modify  and  amend  Judgment.  Filed 
Dee-mber  19,  1945.  [84] 

16.  Reporter's  Transcript  of  Proceedings,  all  of 
Pages  1  to  481,  both  inclusive,  being  Volumes  1  to  6, 
inclusive,  of  the  transcript. 

17.  Reporter's  Transcript  of  Proceedings  on 
Motion  for  a  New  Trial,  October  1  and  October  2, 
1945,  Pages  1  to  59,  both  inclusive. 
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18.  Plaintife's  Exhibits  1  to  4,  5,  6,  7,  8,  and  9, 
both  inclusive,  in  evidence. 

19.  Defendant's  Exhibit  B  in  evidence. 

20.  Plaintiff's  Exhibit  3  for  identification. 

21.  Order  Enlarging  Time  to  File  Eecord  on 
Appeal.    Filed  January  22,  1946. 

22.  Order  Enlarging  Time  to  File  Eecord  on 
Appeal  (No.  2).    Filed  March  1,  1946. 

23.  This  designation. 

Plaintiff  and  appellant  will  apply  to  the  District 
Court  for  an  order  to  send  to  the  ApxDellate  Court 
plaintiff's  original  Exhibits  6  and  9  in  lieu  of  copies 
thereof.   [85] 

Annexed  hereto  and  served  with  this  designation 
is  a  statement  of  the  points  on  which  the  plaintiff 
intends  to  rely  on  its  appeal. 

Dated:  This  15th  day  of  March,  1946. 

/s/    EUGENE  D.  WILLIAMS, 

Special  Assistant  to  the  Attorney  General,  Attorney 
for  Plaintiff  and  Appellant,  L^nited  States  of 
America. 

[Endorsed] :   Filed  March  20,  1946.  [86] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  PLAIN- 
TIFF INTENDS  TO  RELY  ON  APPEAL 
FROM  JUDGMENT  IN  FAVOR  OF  DE- 
FENDANT SAM  BLOCK,  ENTERED  SEP- 
TEMBER 17,  1945. 

I. 

The  District  Court  erred  in  admitting  evidence 
of  the  market  value  of  operating  facilities  and 
equipment  on  Block's  Well  No.  10,  separate  from 
the  value  of  the  well  as  an  operating  property. 

II. 

The  District  Court  erred  in  admitting  evidence 
of  the  market  value  of  the  operating  facilities  and 
equipment  on  Block's  Well  No.  10,  as  a  separate 
element  of  value,  apart  from  and  in  addition  to  the 
value  of  the  well  as  an  operating  property.  [87] 

III. 

The  District  Court  erred  in  denying  appellant's 
motion  to  strike  and  to  instruct  the  jury  to  disre- 
gard, all  testimony  as  to  the  market  value,  as  of 
October  4,  1943,  of  any  oil  or  gas  production  equip- 
ment and  facilities,  which  on  September  28,  1942, 
were  located  on  the  leasehold  property  of  the  defend- 
ant Block  and  were  then  used  by  him  in  the  produc- 
tion of  oil  and  gas  from  Block's  Well  No.  10. 

IV. 

The  District  Court  erred  in  excluding  from  evi- 
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dence  plaintiff's  exhibit  numbered  3  for  identifica- 
tion. 

V. 
The  verdict  of  the  jury  is  not  supported  by  the 
competent  evidence. 

VI. 

The  verdict  of  the  jury  is  not  supported  by  sub- 
stantial evidence. 

VII. 

The  District  Court  erred  in  denying  appellant's 
motion  for  a  new  trial. 

Dated :    This  15th  day  of  March,  1946. 

/s/  EUGENE  D.  WILLIAMS, 
Special  Assistant  to  the  Attorney  General,  Attorney 
for  Plaintiff  and  Appellant,  United  States  of 
America. 

[Endorsed] :   Filed  Mar.  20,  1946.  [88] 


I 


[Title  of  District  Court  and  Cause.] 

STIPULATION    RE    RECORD    ON    APPEAL, 
BLOCK'S  LEASE 

It  Is  Hereby  Stipulated  and  Agreed,  by  and  be- 
tween the  attorneys  for  the  plaintiff-appellant  and 
the  attorneys  for  the  defendant-appellee  Sam  Block, 
that 

1.     Plaintiff's  designation  of  the  record  on  appeal 
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contains  all  of  the  records,  proceedings  and  evidence 
in  the  case  to  be  contained  in  the  record  on  appeal ; 

2.  That  in  lieu  of  the  whole  of  plaintiff's  Exhibit 
No.  7,  onty  the  paragraphs  numbered  17  and  22 
thereof  need  be  certified  to  the  Appellate  Court  for 
inclusion  in  the  record; 

3.  That  those  portions  of  the  record  designated 
by  plaintiff,  which  are  deleted  by  blue  pencil  in  the 
copies  herewith  delivered  to  the  Clerk  of  the  District 
Court,  need  not  be  certified  to  the  Appellate  Court 
[89]  nor  included  in  the  printed  record  on  appeal. 

4.  That  the  transcript  of  the  record,  as  modified 
by  this  stipulation,  and  herewith  delivered  to  the 
Clerk  of  the  District  Court,  together  with  the  re- 
porter's transcript  of  the  proceedings  had  in  the 
District  Court,  as  designated  by  the  plaintiff,  will 
constitute  a  true  transcript  of  the  record  of  the  Dis- 
trict Court  on  the  appeal  in  the  above  entitled  matter 
as  agreed  on  by  the  parties;  and  the  Clerk  of  the 
said  District  Court  may  so  certify,  including  this 
stipulation  as  part  of  such  record. 

Dated :    This  20th  day  of  March,  1946. 

/s/  EUGENE  D.  WILLIAMS, 
Special  Assistant  to  the  Attorney  General,  Attorney 
for  Plaintiff- Appellant. 

DECHTER,    HOYT,    PINES    & 
WALSH, 
By  /s/  B.  L.  HOYT, 
Attorneys  for  Defendant  Sam  Block,  Appellee. 

[Endorsed] :    Filed  Mar.  20,  1946.  [90] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  AND  ORDER  THEREON  RE 
SENDING  ORIGINAL  EXHIBITS  TO 
APPELLATE  COURT  ON  APPEAL— 
(BLOCK'S   LEASE.) 

State  of  California, 
County  of  Los  Angeles — ss. 

August  WejTuann,  being  first  duly  sworn,  deposes 
and  says: 

That  lie  is  a  Special  Attorney  in  the  Lands  Divi- 
sion, Department  of  Justice,  having  immediate 
charge  of  the  above  entitled  proceeding,  and  is  fa- 
miliar with  the  facts  hereinafter  set  forth; 

That  plaintiff  has  taken  an  appeal  from  the  Judg- 
ment Upon  the  Verdict  to  the  Circuit  Court  of  Ap- 
peals, Ninth  Circuit,  and  has  designated  as  part  of 
the  record  to  be  certified  to  the  Appellate  Court 
plaintiff's  Exhibits  6  and  9  in  evidence  on  the  trial 
of  the  case ; 

That  plaintiff's  Exhibit  6  is  a  large  map  of  the 
area  included  in  the  condemnation  proceeding,  ap- 
proximately 48x54  inches,  showing  the  [91]  sub- 
divided area  on  which  various  oil  leases,  including 
that  of  the  defendant  Block,  were  located;  that  by 
reason  of  the  size  of  this  maj^,  it  is  not  practicable 
to  have  it  reduced  for  printing  in  the  record  so  as  to 
make  it  legible; 

That  plaintiff's  Exhibit  9  is  a  production  graph 
showing  the  decline  of  production  from  the  subject 
well,  which  was  used  and  introduced  for  illustra- 
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tive  purposes  only;  that  only  the  original  of  this 
graph  is  in  existence,  and  the  same  reasons  which 
make  the  reproduction  of  plaintiff's  Exhibit  6  in 
the  printed  record  impracticable  apply  to  it. 

Wherefore,  affiant  prays  an  order  of  the  Court, 
pursuant  to  Rule  75 (i)  of  the  Federal  Rules  of  Civil 
Procedure,  authorizing  and  directing  the  Clerk  of 
this  Court  to  transmit  to  the  Clerk  of  the  Circuit 
Court  of  Appeals,  Ninth  Circuit,  at  San  Francisco, 
California,  the  original  plaintiff's  Exhibits  6  and 
9  in  lievi  of  copies  thereof  with  the  record  on  appeal, 
with  the  request  to  the  Clerk  of  said  Circuit  Court 
of  Appeals  to  return  the  same  to  the  Clerk  of  this 
Court  after  the  disposition  of  the  appeal. 
A.  WEYMANN. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  March,  1946. 

(Seal)     ARCH  G.  McLAY, 
Notary  Public  in  and  for  Said  County  and  State. 

My  commission  expires:  11-27-49. 


ORDER 

Upon  the  foregoing  affidavit  of  August  Weyman, 
verified  the  19th  day  of  March,  1946,  and  good  cause 
appearing  therefor,  it  is  so  ordered. 

Dated:    This  19th  day  of  March,  1946. 

/s/  PAUL  J.  McCORMICK, 

United  States  District  Judge. 

[Endorsed]  :    Filed  Mar.  19,  1946. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  92  inclusive  contain  full, 
true  and  correct  copies  of  Complaint  in  Condem- 
nation as  modified  by  stipulation  of  counsel;  Order 
for  Immediate  Possession  as  modified  by  stipulation 
of  counsel;  Declaration  of  Taking  No.  1  as  modi- 
fied by  stipulation  of  counsel;  Letters  of  Authority 
dated  November  1,  1943  and  March  31,  1944  respec- 
tively; Substitution  of  Attorney;  Motion  for  Leave 
to  File  Amended  Complaint  and  Order  Thereon; 
First  Amended  Complaint  as  modified  by  stipula- 
tion of  counsel;  Title  page,  index  page  and  pages 
numbered  1  to  5  inclusive  of  Inventory  of  Property 
and  Equipment;  Amended  Answer  of  Sam  Block; 
Plaintiff's  Exhibits  1,  2,  3,  4,  5,  Paragraphs  17  & 
22  of  Exhibit  7,  and  8;  Defendant's  Exhibit  P>; 
Judgment  upon  the  Verdict;  Motion  for  a  New 
Trial;  Minute  Order  Entered  October  2,  1945;  Mo- 
tion to  Modify  and  Amend  Judgment  on  Verdict 
to  Include  Interest  on  Award;  Minute  Order  En- 
tered December  19,  1945 ;  Notice  of  Appeal ;  Two 
Orders  Extending  Time  to  File  Record  and  Docket 
Appeal;  Designation  of  Record  on  Appeal;  State- 
ment of  Points  on  Appeal;  Stipulation  re  Record 
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on  Appeal  and  Affidavit  and  Order  for  Transmis 
sion  of  Exhibits  which,  together  with  Original 
Plaintiff's  Exhibit  6  and  9,  and  copy  of  Reporter's 
Transcript,  transmitted  herewith  constitute  the  rec- 
ord on  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District 
Coui-t  this  22nd  day  of  March,  A.  D.  1946. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 

By  THEODORE  HOCKE 
Chief  Deputy  Clerk 


: 
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In  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central 
Division 

Honorable  Campbell  E.  Beaumont,  Judge  Pre- 
siding (and  jury). 

No.  2454-B— Civil 

UNITED  STATES  OF  AMERICA,  ETC., 

Plaintiff, 

vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE 
CITY  OF  LOS  ANGELES,  COUNTY  OF 
LOS  ANGELES,  STATE  OF  CALIFORNIA, 
ETC.,  et  al., 

Defendants. 

REPORTERS'  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 

Tuesday,  July  24,  1945 

Appearances:  For  the  Plaintiff:  August  Wey- 
mann,  Esq.,  and  Arch  G.  McLay,  Esq.,  Special 
Attorneys,  Lands  Division,  Department  of  Justice. 
For  the  Defendant  Sam  Block:  Raphael  Dechter, 
Esq.,  and  B.  L.  Hoyt,  Esq.,  633  Subway  Terminal 
Building,  Los  Angeles,  13,  California.  [1*] 

The  Court:  Mr.  Clifton,  3^ou  may  call  the  roll 
of  the  jury.     It  will  not  be  necessary  to  have  the 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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jury  here  today,  but  the  roll  of  the  jury  should 
be  called. 

(The  jury  roll  was  called  by  the  Clerk.) 

The  Court:  All  the  members  of  this  panel  are 
ordered  to  report  to  the  court  room  of  Judge 
O'Connor.  That  is  court  room  No.  7,  as  you  know, 
down  at  the  end  of  the  hall.  You  are  now  excused 
to  go  to  court  room  No.  7. 

The  witnesses  may  be  excused  until  tomorrow, 
also,  is  that  right '? 

Mr.  Dechter:     That  is  correct. 

The  Court:  All  the  witnesses  in  this  case  are 
now  excused.  They  will  return  tomorrow  morning 
at  10:00  o'clock. 

You  gentlemen  may  now  proceed.  Mr.  Weymann 
and  Mr.  Dechter,  I  don't  care  which  one  of  you 
proceeds  to  argue  upon  this  question. 

Mr.  Dechter:  I  really  feel,  your  Honor,  that  on 
this  point  the  burden  is  on  the  government  to  show 
their  authorization  or  right  to  take  this  property, 
and  as  of  what  date  that  right  was  secured. 

Mr.  Wejanann:  The  property  to  be  valued  by 
the  jury  here  consists  of  an  oil  and  gas  sublease 
owned  by  the  defendant  Block  with  one  operating 
well  on  it.  The  position  of  the  [2]  government  is 
this,  that  when  the  authorization  to  take  this  land 
was  made  by  a  resolution  of  the  Reconstruction 
Finance  Corporation  pursuant  to  which  this  action 
was  instituted,  that  authorization  included  all  of 
the  trade  fixtures  which  constituted  the  operating 
equipment  of  the  oil  well  on  that  lease. 
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The  Court:  Mr.  Weymann,  do  you  have  that 
resohition,  a  copy  of  it,  with  you? 

Mr.  Weymann:  I  have  the  original  resohition  of 
September  18,  1942,  and  I  have  the  resolution  of 
the  19th  of  October,  1942  authorizing  the  filing  of 
the  declaration  of  taking,  and  I  have  a  copy  of  the 
declaration  of  taking.  Would  the  court  wish  these 
to  be  introduced  in  evidence*? 

The  Court:  I  think  it  would  probably  be  inad- 
visable to  do  it  now.  At  least,  it  is  unnecessary  to 
do  so.  This  is  just  a  question  of  law,  and  if  you 
submit  them  to  the  court  or  read  the  parts  that 
are  material,  I  think  that  will  be  sufficient. 

Mr.  Dechter:     May  I  be  heard  on  that? 

The  Court:     Yes. 

Mr.  Dechter:  With  all  due  deference  to  the 
court's  statement,  I  feel  that  in  view  of  the  fact 
that  this  is  a  point  of  law  which  your  Honor  has 
to  decide  that  is  based  somewhat  on  the  factual 
points,  and  those  factual  points  are  contained  in 
those  resolutions,  I  think  it  would  be  proper  to 
have  [3]  them  received  as  an  exhibit.  In  other 
words,  as  I  understand  it 

The  Court:  I  have  no  objection  one  way  or  the 
other,  as  long  as  that  is  the  desire  of  the  parties. 
They  may  either  be  marked  for  identification  or 
be  received  in  evidence. 

Mr.  Dechter:  The  reason  I  say  that  is  I  pre- 
sume the  court  will  make  findings  of  fact  as  to 
these  points  of  law.  In  other  words,  there  will 
be  findings  of  facts  and  conclusions,  part  of  which 
will  involve  the  jury. 
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The  Court:  This  is  only  a  matter  of  argument 
upon  the  question  of  law.  All  of  the  proceedings, 
of  course,  must  take  place  after  the  trial  has  begun, 
and  whatever  determination  the  court  makes  must 
be  made  in  the  course  of  the  trial.  Now,  is  it  your 
desire  that  it  be  considered  that  the  trial  has  begun 
in  the  absence  of  the  jury  and  these  be  marked  for 
evidence?  They  can't  be  received  in  evidence  un- 
less the  proceedings  have  actuall}^  begun. 

Mr.  Dechter:  I  am  willing  to  stipulate  the  pro- 
ceedings have  begun  and  your  Honor  is  trying  that 
X)art  of  the  case  w^hich  is  the  court's  province  to 
decide.  In  other  words,  this  is  a  point  that  the 
jury  has  no  concern  with. 

The  Court :  My  thought  was  the  argument  would 
simply  be  made  and  the  court  would  announce  its 
decision  at  the  proper  time  after  these  may  have 
been  received  in  evidence.  But  either  way  is  satis- 
factory to  the  court,  whatever  the  parties  agree 
upon.  [4] 

Mr.  Dechter:     I  would  prefer  it  that  way. 

Mr.  Weymami:  May  I  suggest  then  that  we 
offer  these  for  identification? 

The  Court :     Well,  it  may  be  either  way. 

Mr.  Weymann:  I  offer  as  Plaintiff's  Exhibit  1, 
Resolution  of  the  Reconstruction  Finance  Corpora- 
tion adopted  September  18,  1942. 

The  Court:     AVill  you  read  that  offer,  please? 
(The  offer  was  read.) 

The  Court:  Let  it  be  marked  as  Plaintiff's 
Exhibit  1  for  identification. 

(Whereupon,  the  document  referred  to  was 
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marked  Plaintiff's  Exhibit  No.  1,  for  identifi- 
cation. ) 
The  Court :     Your  offer  for  identification  assumes 
that  the  trial  has  begun  in  the  absence  of  the  jury'? 
Mr.  Weymann:     That  is  correct,  your  Honor. 
The  Court:     And  that  is  your  undei'standing  as 
well  ? 

Mr.  Dechter:  So  stipulated,  and  I  have  no  ob- 
jection to  its  being  received  in  evidence. 

The  Court:  Well,  it  has  been  offered  for  iden- 
tification and  ordered  marked  for  identification. 

Mr.  Weymann:  I  now  offer  as  Plaintiff's  Exhibit 
2,  Resolution  of  the  Board  of  Directors  of  the 
Reconstruction  Finance  Corporation,  adopted  the 
19th  of  October,  1942. 

The  Court:  You  are  offering  that  it  be  received 
and  the  offer  was  offered  for  identification? 

(Whereupon,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  2  and  received 
in  evidence.)   [5] 

PLAINTIFF'S  EXHIBIT  No.  2 

AMENDATORY  RESOLUTION 

Whereas,  this  Corporation  at  the  request  of 
Defense  Plant  Corporation  has  caused  condemna- 
tion proceedings  to  be  instituted  in  the  name  of 
the  United  States  pursuant  to  the  provisions  of 
the  Act  of  Congress  approved  March  27,  1942 
(Public  law  507,  77th  Congress)  and  Executive 
Order  9217,  for  the  purpose  of  obtaining  possession 
of  the  lands  described  in  the  attached  Exhibit  '*A", 
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for  use  as  a  storage  reservoir  for  natural  gas  (Play a 
del  Rey  Natural  Gas  Storage  Project,  Plancor 
1406) ;  and 

Whereas,  Defense  Plant  Corporation  has  re- 
quested this  Corporation  to  arrange  for  the  filing 
of  a  Declaration  of  Taking  in  the  Condemnation 
proceedings  in  order  that  title  to  said  lands  may 
vest  in  the  United  States  at  the  earliest  possible 
time ; 

Resolved,  that  the  Resolution  adopted  by  the 
Board  of  Directors  of  this  Corporation  on  Septem.- 
ber  18,  1942  be  amended  by  adding  thereto  the  fol- 
lowing Resolved  Fourth,  Resolved  Fifth  and  Re- 
solved Sixth: 

"Resolved  Fourth:  It  is  necessary  and  advan- 
tageous in  carrying  out  the  authority  vested  in 
Defense  Plant  Corporation  to  acquire  by  condemna- 
tion the  land  described  in  Exhibit  'A'. 

"Resolved  Fifth:  The  Treasurer  or  Assistant 
Treasurer  and  the  Secretary  or  Assistant  Secretary 
of  this  Corporation  be,  and  hereby  are,  authorized 
and  directed  to  execute  under  the  seal  of  this  Cor- 
poration a  Declaration  of  Taking  covering  the  land 
described  in  Exhibit  'A'  in  form  and  substance 
satisfactory  to  General  Counsel  or  an  Assistant 
General  Counsel  of  this  Corporation  and  to  arrange 
for  the  delivery  of  such  Declaration  of  Taking  to 
the  Attorney  General  of  the  United  States  for 
appropriate  action. 


a 


Resolved    Sixth:     Just    Compensation   for   the 


Sam  Block  75 

land  described  in  Exhibit  'A'  is  estimated  to  be 

Seven   Hundred   Forty    Thousand   Four   Hundred 

Sixty-nine  Dollars  ($740,469)." 
*     *     *     * 

The  foregoing  Resolution  was  duly  adopted  by 
the  Board  of  Directors  of  Reconstruction  Finance 
Corporation  on  the  19th  day  of  October,  1942. 

[Seal]  LEO  NIELSON 

Assistant   Secretary   Reconstruction   Finance    Cor- 
poration 


Mr.  Weymann:  The  Plaintiff's  Declaration  of 
Taking  No.  1  of  course  is  on  file  with  the  court. 
I  think  it  is  in  Volume  1  of  these  proceedings. 

The  Court:  Well,  I  haven't  read  it,  Mr.  Wey- 
mann. 

Mr.  Weymann :  Then,  I  will  submit  to  the  court 
for  its  convenience  a  copy  of  it. 

The  Court :     I  would  like  to  have  a  copy. 

Mr.  Dechter:  Will  you  have  additional  copies'? 
I  have  a  copy  of  the  resolution,  but  not  of  the 
other. 

Mr.  Weymann:     Yes. 

The  Court :     You  may  proceed. 

Mr.  Weymami:  I  am  just  submitting  to  Mr. 
Dechter  a  document  for  his  inspection.  I  offer  as 
Plaintiff's  exhibit  next  in  order  a  telegram  from 
Leo  Nielson,  Assistant  Secretary  of  the  Reconstruc- 
tion Finance  Corporation,  to  Eugene  D.  Williams, 
Special  Assistant  to  the  Attorney  General,  telegram 
being  dated  March  26,  1945. 

Mr.    Dechter:     To   which   we   will    object,    your 
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Honor,  on  the  ground  that  it  is  incompetent,  ir- 
relevant, immaterial,  being  a  self-serving  declara- 
tion and  attempting  to  usurp  the  province  of  the 
court  in  construing  the  legal  steps  theretofore  taken 
by  the  plaintiff  and  trying  to  cast  plaintiff's  own 
construction  on  those  legal  steps  which  it  is  the 
duty  of  this  court  to  determine  in  this  matter. 

The  Court:     May  I  see  it?  [6] 

Mr.  Weymann,  the  court  is  inclined  to  sustain 
that  objection.  It  sounds  as  though  it  is  properly 
based,  but  I  vv'ould  like  to  hear  from  you. 

Mr.  Weymann:  The  matter  which  the  court  is 
now  called  upon  to  pass  upon  is  to  determine  what 
the  Reconstruction  Finance  Corporation  really  did 
when  it  authorized  the  bringing  of  this  action.  That 
is  not  a  self-serving  declaration,  but  it  is  an  ex- 
planation of  what  Reconstruction  Finance  Corpora- 
tion meant  by  what  it  did.  In  other  v/ords,  it  is 
an  interpretation,  or  rather  a  statement  of  what 
the  Reconstruction  Finance  Corporation  had  in 
mind  when  it  passed  those  resolutions. 

The  Court:  I  think  the  objection  is  good.  It 
says  here  particularly  that  certain  proceedings  have 
been  properly  construed  by  justice  as  an  adoption 
and  ratification.  It  may  be  marked  for  identifica- 
tion. 

Mr.  Weymann:  Thank  you.  May  I  have  an 
exception  ? 

The  Court:     Yes. 

(Whereupon,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  No.  3,  for  identi- 
fication. ) 
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PLAINTIFF'S  EXHIBIT  No.  3 
(For  Identification) 

Received  Mar.   26,    1945.     Lands   Division,   Los 
Angeles,  California. 

GA 
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WUX  Washington  DC  Mar  26  1250P  1945 

Eugene  D  Williams 

Special  Asst  to  Attorney  General 

Re  Play  a  Del  Rey  Gas  Storage  Project.  Amend- 
atory Resolution  Adopted  by  Directors  Reconstruc- 
tion Finance  Corporation  October  4  1943  Author- 
izing Amendment  to  Petition  in  Condemnation 
Proceedings  Number  2454-B  Civil  to  Include  Cer- 
tain Items  of  Property  Designated  As  Personal 
Property  Located  on  Lands  Covered  in  Declaration 
of  Taking  Filed  i]i  Said  Proceedings  Has  Been 
Properly  Construed  by  Justice  As  An  Adoption 
and  Ratification  of  Act  of  Defense  Plant  Corpora- 
tion in  Taking  Possession  on  September  28,  1942 
of  Property  Listed  in  Exhibit  C  of  Amended  Peti- 
tion in  Condemnation  in  Connection  with  Taking 
Possession  of  Land  Covered  by  Such  Declaration 
of  Taking.  At  Time  Declaration  of  Taking  Was 
Filed  Necessity  for  Taking  Some  of  Items  De- 
scribed in  Said  Exhibit  C  Could  Not  Be  Deter- 
mined As  Defense  Plant  Corporation  Had  No  Way 
of  Knowing  What  Items  of  Property  Were  Located 
on  Site  or  Would  Be  Required  in  Connection  with 
Operation  of  Project,  and  Some  of  Items  Included 
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in  Exhibit  C,  including  Oil  Drilling  Equipment, 
Were  Thought  to  Be  Part  of  Realty  So  As  to  Have 
Been  Acquired  Upon  Filing  of  Declaration  of 
Taking.  Reconstruction  Finance  Corporation  Did 
Not  Delete  Any  of  Items  in  Inventory  Furnished 
by  Representatives  of  Defense  Plant  Corporation, 
Which  Inventory  Was  a  List  of  All  Property 
Known  to  Be  on  Lands  Taken  Except  Certain  Items 
of  Property  Which  Were  Determined  Prior  to 
Adoption  Amendatory  Resolution  of  October  4,  1943 
Not  to  Be  Required  in  Connection  \\dth  Project 
and  with  Respect  to  Which  Arrangements  Had 
Been  Made  for  Release  to  Former  Owners 

LEO  NIELSON 

Asst  Secretary 

4  1943  2454-B  28  1942  C  4  1943 
1023AM  .  . 

RCD  SN  74  TNX 


Mr.  Weymann:  I  offer  in  evidence  as  next  in 
order  a  letter  from  the  Attorney  General  to  Mr. 
Irl  D.  Brett,  dated  September  22,  1942,  enclosing 
a  certified  copy  of  a  letter  from  the  Assistant  Secre- 
tary of  the  Reconstruction  Finance  Corporation 
dated  September  19,  1942.  [7] 

The  Court:     It  may  be  received  in  evidence. 

Mr.  Dechter:  May  I  see  it,  your  Honor?  I  have 
not  seen  it  before. 

The  Court:  Oh,  yes.  The  court  will  withhold 
its  ruling. 
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Mr.  Dechter:     Ail  right.    I  liave  examined  it. 
The  Court:     It  may  be  received  and  marked  as 
Plaintiff's  Exhibit  4. 

(Whereupon,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  No.  4,  and  re- 
ceived in  evidence.) 

PLAINTIFF'S  EXHIBIT  No.  4 

Received  Sept.  24,  1942.  Lands  Division,  Los 
Angeles,  California. 

EJL-ICH  33-5-882 

Department  of  Justice 
Washington,  D.  C. 

September  22,  1942 
Air  Mail 
Mr.  Irl  D.  Brett 

Special  Assistant  to  the  Attorney  General 
Federal  Building 
Los  Angeles,  California 

Dear  Mr.  Brett: 

There  are  enclosed  certified  copy  of  a  letter  dated 
September  19,  1942,  from  Leo  Neilson,  Assistant 
Secretary,  Reconstruction  Finance  Corporation,  to 
the  Attorney  General,  requesting  that  a  proceeding 
be  instituted  to  acquire  by  condemnation  certain 
land  in  the  City  of  Los  Angeles,  State  of  California, 
for  use  in  connection  with  the  establishment  of  a 
reservoir  for  the  storing  and  conservation  of  nat- 
ural gas,  four  copies  of  Exhibit  A,  and  two  plats. 

Kindly  prepare  a  petition  and  related  papers  and 
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institute  a  proceeding  pursuant  to  the  Second  War 
Powers  Act,  Public  Law  507,  77th  Congress,  ap- 
proved March  27,  1942,  and  obtain  from  the  court 
an  order  granting  to  the  Government  the  right  of 
immediate  possession.  Please  forward  to  the  De- 
partment certified  and  uncertified  copies  of  the  com- 
plaint and  order  and  notify  the  Department  by 
wire  of  the  date  when  the  Govermnent  has  the  right 
of  possession. 

Please  notice  that  the  estate  being  acquired  is 
in  fee  simple,  subject  to  existing  easements  for 
public  utilities. 

Arrangements  have  been  made  ])}"  the  War  De- 
partment for  the  i^rocurement  of  title  evidence  and 
same  will  be  made  available  to  you. 

Respectfully, 

For  the  Attorney  General 
/s/    J.  EDWARD  WILLIAMS 

Acting  Head,  Lands  Division 

Enclosure  No.  602918 

RECONSTRUCTION  FINANCE 
CORPORATION 

Washington 

September  19,  1942 
The  Honorable  Francis  Biddle 
Attorney  General  of  the  United  States 
Washington,  D.  C. 

Dear  Sir: 

In  connection  wdth  the  establishment  of  a  reser- 
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voir  for  the  storing  and  conservation  of  natural  gas 
(Playa  Del  Rey  Natural  Gas  Storage  Project, 
Plancor  1406)  by  Defense  Plant  Corporation,  a 
corporation  created  pursuant  to  Section  5(d)  of 
the  Reconstruction  Finance  Corporation  Act,  as 
amended,  to  relieve  a  shortage  of  gas  Vv^hich  would 
impede  the  war  effort,  this  Corporation  has  deter- 
mined that  it  is  necessary  for  war  ])urposes  to 
acquire  certain  lands  situated  in  the  City  of  Los 
Angeles,  State  of  California. 

Therefore,  pursuant  to  the  provisions  contained 
in  the  Act  of  Congress  approved  January  22,  1932 
(15  U.  S.  C.  601-617)  as  amended,  and  Public  Law 
507,  77th  Congress  approved  March  27,  1942,  and 
Executive  Order  9217  issued  by  the  President  of 
the  United  States  on  August  7,  1942,  hj  virtue  of 
and  pursuant  to  authority  vested  in  him  hj  Title 
II  of  the  Second  War  Powers  Act  1942,  approved 
March  27,  1942  (Public  Law  507,  77th  Congress) 
authorizing  Reconstruction  Finance  Corporation  to 
acquire  and  dispose  of  property  deemed  necessary 
for  military,  naval  or  other  war  purposes,  it  is  re- 
quested that  you  cause  the  necessary  proceedings 
to  be  instituted  for  the  acquisition  of  the  lands 
described  in  the  enclosed  Exhibit  "A."  The  estate 
to  be  acquired  is  the  full  fee  simple  title  subject 
to  existing  easements  for  public  utilities. 

You  are  advised  that  it  is  vital  to  the  successful 
prosecution  of  the  war  that  the  United  States  be 
granted  the  immediate  right  to  occupy,  use  and 
improve  the  lands  described  in  Exhibit  ''A".     It 
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is,  therefore,  requested  that  you  cause  the  necessary 
action  to  be  taken  to  procure  an  order  from  the 
court  granting  the  United  States  the  immediate 
right  to  occupy,  use  and  improve  said  lands  pur- 
suant to  the  provisions  of  the  Act  of  Congress 
approved  March  27,  1942  (Public  Law  507,  77th 
Congress)   and  Executive  Order  9217. 

Arrangements  have  been  made  for  the  procure- 
ment of  title  evidence  covering  the  lands  to  be 
condemned.  Such  title  evidence  will  be  made  avail- 
able to  the  United  States  Attorney. 

There  are  enclosed  three  copies  of  a  description 
of  the  lands  to  be  condemned  entitled  Exhibit  "A" 
and  three  copies  of  a  plat  showing  the  location  of 
said  lands  to  be  condemned. 

Very  truly  yours. 

Assistant  Secretary 
Enclosures 
WJR:ebs 

Pursuant  to  T.  28  U.  S.  Code,  Sec.  661,  I  certify 
this  to  be  a  true  copy  of  the  original  record  in  this 
Department. 

[Seal]  J.  EDWARD  WILLIAMS 

Acting  Head,  Lands  Division 
Department  of  Justice 


Mr.    Weymann:     I    offer    as    Plaintiff's    exhibit 
next  in  order  letter  from  the  Attorney  General  to 


Sam  Block  83 

Mr.  Irl  D.  Brett,  dated  October  24,  1942,  to  which 
is  attached  a  certified  copy  of  a  letter  dated  October 
22,  1942,  to  the  Attorney  General  from  M.  C.  Mulli- 
gan, Assistant  Secretary  of  the  Reconstruction 
Finance  Corporation.   [8] 

The  Court:  It  may  be  received  and  marked  as 
Plaintiff's  Exhibit  5. 

(Whereupon,  the  document  referred  to  was 

marked  as  Plaintiff's  Exhibit  No.  5,  and  was 

received  in  evidence.) 

PLAINTIFF'S  EXHIBIT  No.  5 

Address  Reply  to  ''The  Attorney  General"  and 
Refer  to  Initials  and  Number 

RJL-ICH  33-5-882 

Department  of  Justice 
Washington,  D.  C. 

October  24,  1942 

Received  Oct.  26,  1942  Lands  Division  Los  An- 
geles, California 

Air  Mail 

Mr.  Irl  D.  Brett 

Special  Assistant  to  the  Attorney  General 

Federal  Building 

Los  Angeles,  California 

Dear  Mr.  Brett : 

There  are  enclosed  copy  of  letter  dated  October 
22,  1942,  from  M.  C.  Mulligan,  Assistant  Secretary 
of    Reconstruction    Finance    Corporation,    to    the 
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Attorney  General,  requesting  that  declaration  of 
taking  No.  1  be  filed  in  the  condemnation  proceeding 
entitled  United  States  of  America  for  use  of  Recon- 
struction Finance  Corporation,  et  al.,  vs.  Certain 
Parcels  of  Land  in  the  City  and  County  of  Los 
Angeles,  State  of  California,  and  County  of  Los 
Angeles,  et  al.,  and  four  copies  of  declaration  of 
taking  No.  1.  A  check  in  the  sum  of  $740,469.00, 
payable  to  the  Clerk  of  the  District  Court  of  the 
United  States  in  and  for  the  Southern  District  of 
California,  will  be  made  available  by  Defense  Plant 
Corporation  at  Los  Angeles,  California,  as  esti- 
mated compensation  for  the  land. 

Kindly  file  the  declaration  of  taking  in  the  above 
proceeding,  enter  an  order  thereon,  and  deposit  the 
check  into  t]ie  registry  of  the  court.  Then  forward 
to  the  Department  certified  and  uncertified  copies 
of  the  pleadings  and  advise  the  Department  by  wire 
the  date  when  the  above  papers  are  filed  and  the 
date  when  possession  is  available  to  the  Govern- 
ment. 

Arrangements  have  been  made  by  the  Recon- 
struction Finance  Corporation  for  the  procurement 
of  title  evidence. 

Respectfully, 

For  the  Attorney  General 
/s/    NORMAN  M.  LITTELL 

Assistant  Attorney  General 

Enclosure  No.  602407 
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October  22,  1942 
Honorable  Francis  J.  Biddle 
Attorney  General  of  the  United  States 
Department  of  Justice 
Washington,  D.  C. 

Re:  Playa  Del  Rey  Natural 

Gas  Storage 

Plancor  1406 
Dear  Sir: 

In  connection  with  the  establishment  of  a  storage 
reservoir  for  natural  gas  by  Defense  Plant  Cor- 
poration, a  corporation  created  pursuant  to  Section 
5d  of  the  Reconstruction  Finance  Corporation  Act 
as  amended,  this  Corporation  has  determined  that 
it  is  necessary  and  in  the  interest  of  the  United 
States  to  acquire  by  judicial  proceedings  certain 
lands  situated  in  Los  Angeles  County,  State  of 
California.  The  lands  and  estate  to  be  taken  are 
more  particularly  described  in  the  Declaration  of 
Taking,  the  original  and  four  copies  of  which  are 
enclosed. 

There  is  urgent  need  for  the  acquisition  of  title 
to  this  land  and  it  is  desired  that  the  enclosed 
Declaration  of  Taking  be  filed  with  the  least  pos- 
sible delay. 

A  check  in  the  amount  of  $740,469.00,  payable 
to  the  Clerk  of  the  District  Court  of  the  United 
States  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  representing  the  sum  of 
money  estimated  to  be  just  compensation  for  the 
land  to  be  taken,  will  be  made  available  by  Defense 
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Plant  Corporation  acting  through  its  agent,  the 
Manager  of  the  Loan  Agency  of  Reconstruction 
Finance  Corporation  at  Los  Angeles,  California. 
Arrangements  have  been  made  for  the  procurement 
of  title  evidence  covering  the  lands  to  be  taken. 

Very  truly  yours, 
[Seal]      /s/    M.  C.  MULLIGAN 

Assistant  Secretary 

Pursuant  to  T.  28  U.  S.  Code,  Sec.  661,  I  certify 
this  to  be  a  true  copy  of  the  original  record  in  this 
Department. 

NORMAN  M.  LITTELL 
Assistant  Attorney  General  Lands  Division,  Depart- 
ment of  Justice 

Enclosures. 


Mr.  Weymann:  If  the  court  please,  may  we 
proceed  ? 

The  Court:     Yes. 

Mr.  Weymann:  The  position  of  the  government 
is  this,  that  under  the  original  authorization,  resolu- 
tion of  September  18,  1942,  authorizing  the  bringing 
of  this  proceeding  for  the  condemnation  of  certain 
property,  all  of  the  trade  fixtures,  all  of  the  im- 
provements thereon,  were  included  in  that  author- 
ization and  were  attached  to  the  land  at  that  time. 
In  support  of  that  contention  I  wish  to  cite  to 
your  Honor  the  following  cases:  City  of  Los  An- 
geles V.  Klinker,  219  Cal.,  page  199. 

The  Court:     199? 
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Mr.  Weymann:  219  CaL,  page  199.  United 
States  V.  Seagren,  50  Fed.  (2d)  333.  That  was  a 
District  of  Columbia  case. 

Bell  V.  Bank  of  Ferris,  a  California  case,  125 
Fac.  (2d)  829. 

The  Court:  Don't  you  have  the  California  cita- 
tion ? 

Mr.  Weymann:  I  will  get  the  California  cita- 
tion. 

Mr.  Dechter:     May  I  have  that  citation,  please? 

Mr.  WejTnann:  125  Fac.  (2d)  829.  I  will  get 
the  California  [9]  citation. 

San  Diego  Trust  &  Savings  Bank  v.  San  Diego, 
16  Cal.  (2d)  145.  In  re:  Allen  Street,  256  New 
York,  236. 

The  facts  in  the  Seagren  case,  which  is  a  case 
arising  in  the  District  of  Columbia,  which  was  a 
condemnation  })roceedings,  Seagren  was  a  lessee 
of  certain  property  described  as  a  vacant  lot.  The 
lease  gave  the  tenant  authority  to  erect  Iniildings 
and  implant  tanks  and  other  structures  and  to  take 
away  and  remove  the  said  buildings  and  structures 
at  the  termination  of  the  lease.  In  other  words, 
it  was  a  filling  station.  The  question  arose  as  to 
whether  the  private  stipulations  for  removal  be- 
tween the  land  o\\Tier  and  the  tenant  inured  to  the 
benefit  of  the  government  when  condemning  the 
estate  of  both. 

We  are  condemning  the  estate  of  both  the  land- 
lord and  the  tenant  here,  but  the  valuation  of  the 
tenant's  property  is  only  under  consideration. 
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The  court  there  said  this.  It  is  a  short  opinion 
if  I  may  read  that: 

"We  find  the  controlling  rule  well  stated  in 
Nichols  on  Eminent  Domain:  'It  frequently  hap- 
pens that,  in  the  case  of  a  lease  for  a  long  term  of 
years,  the  tenant  erects  buildings  upon  the  leased 
lands  or  puts  fixtures  into  the  building  for  his  own 
use.  It  is  well  settled  that,  even  if  the  [10]  build- 
ings or  fixtures  are  attached  to  the  real  estate  and 
would  pass  with  a  conveyance  of  the  land,  as 
between  landlord  and  tenant  they  may  remain 
personal  property,  and,  in  the  absence  of  special 
agreement  to  the  contrary,  may  be  removed  by  the 
tenant  at  any  time  during  the  continuation  of  the 
lease  provided  such  removal  may  be  made  without 
injury  to  the  freehold.  This  rule  is  however  en- 
tirely for  the  protection  of  the  tenant  and  cannot 
be  invoked  by  the  condemning  party.  If  the  build- 
ings or  fixtures  are  attached  to  the  real  estate,  they 
must  be  treated  as  real  estate  in  determining  the 
total  award,  but  in  apportioning  the  award  they 
are  treated  as  personal  property  and  credited  to 
the  tenant.'  " 

The  Court:     I  didn't  hear  the  very  last. 

Mr.  Weymann:  "  '*  *  *  i^^^^  i^  airportioning  the 
award  they  are  treated  as  personal  property  and 
credited  to  the  tenant.' 

"And  the  New  York  courts  have  frequently 
considered  the  question,  and  stated  the  rule  very 
precisely:  As  the  property  now  exists,  it  is  real 
property,  and  so  remains  until  the  structure  is 
severed  from  the  soil.     This  act  the  tenant  is  not 
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bound  to  perform  at  the  time  the  property  is  taken. 
As  it  [11]  then  is,  so  it  may  always  remain;  and, 
when  the  city  makes  the  compensation  for  the  prop- 
erty, it  steps  into  all  the  rights  possessed  by  both 
parties.  *  *  *" 

Now,  the  contention  is  made  here  that  as  between 
the  lessor  and  lessee  the  lessee  may  remove  such 
of  the  operating  equipment  as  he  may  salvage. 
That  is  true  upon  the  abandonment  of  the  well. 
When  he  removes  his  operating  equipment  he  aban- 
dons the  well,  consequently  there  can  be  no  value 
or  valuation  of  that  property  as  a  producing  oil 
well.  The  valuation  to  be  determined  in  this  pro- 
ceeding is  the  valuation  of  a  producing  property. 
That  carries  with  it  all  of  the  incidentals,  every- 
thing necessary  to  make  it  a  producing  property. 

If  the  improvements  which  go  with  it  are  to 
be  valued  separately,  then  all  the  value  that  remains 
is  that  of  a  potential  oil  land,  not  as  a  producing 
property.  But  what  the  government  took  was  a 
producing  property. 

The  court  in  the  case  of  City  of  Los  Angeles  v. 
Klinker  cited  a  case 

The  Court :  Did  you  give  that  citation '?  Is  that 
K-1-i-n-k-e-r  ? 

Mr.  Weymann:  K-1-i-n-k-e-r.  That  pertained  to 
the  condemnation  of  the  building  and  printing  ma- 
chinery of  the  Times  Mirror  Company,  and  the 
court  there  cited  an  Indiana  Appeals  case,  White 
V.  Cincinnati,  etc.  Railroad,  34  Ind.  App.  [12]  287 
(71  N.  E.  276),  in  which  the  machinery  of  a  paper 
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mill  was  held  to  be  part  of  the  realty.     The  court 
there  said: 

''It  is  clear  from  the  record  that  the  improve- 
ment upon  the  real  estate  consists  not  simply  of 
certain  buildings  containing  various  pieces  of  ma- 
chinery, but  of  a  paper  mill — a  thing  complete 
within  itself." 

In  this  case  it  consists  not  merely  of  a  derrick, 
tanks  and  so  forth,  but  a  complete  operating  unit. 

"One  machine  essential  in  the  manufacture  of 
paper  might  be  so  annexed  to  or  constitute  such 
part  of  a  building  that  it  could  not  be  removed, 
and  another  machine  equally  essential  might  be 
easily  removed,  and  yet,  when  the  two  machines 
are  separated,  each  is  without  value  for  the  uses 
intended. ' ' 

In  this  instance  we  have  a  well  and  we  have 
the  leased  ground  which  is  oil-bearing.  The  ground 
is  useless  without  the  well  to  produce  it,  and  the 
producing  equipment  is  useless  without  oil-bearings 
sands. 

"As  the  machinery  is  permanent  in  its  charac- 
ter,— '■  as  in  this  case  it  is  permanent  so  far  and 
lasts  as  long  as  the  property  interests  which  this 
defendant  has. 

" — and,  being  essential  to  the  purpose  for  w^hieh 
the  buildings  are  used,  is  a  fixture,  it  must  be  [13] 
regarded  as  realty,  and  goes  with  the  buildings. 
The  land,  waterpower,  buildings,  and  machinery 
constitute  a  paper  mill  plant — a  unit.  It  has  or 
has  not  a  value  as  such,  just  as  a  building  is  valued. 
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not  by  fixing  a  value  on  the  different  materials 
composing  it,  but  as  a  building." 

That  seemed  such  a  clear-cut  case.  And  then 
the  Bank  of  Perris,  which  I  have  cited  to  your 
Honor  and  which  I  will  get  the  California  citation. 

The  Court:     The  Bank  of  Perris,  is  it? 

Mr.  Weymann:     P-e-r-r-i-s. 

The  Court:     Bank  of  Perris  v.  whom*? 

Mr.  Weymann:  Bell  v.  Bank  of  Perris.  There 
the  California  court  held  that  a  pumping  plant 
for  a  water  well  was  part  of  the  realty. 

The  San  Diego  Trust  &  Savings  Bank  case  was 
one  of  the  bank  vault  door  cases.  It  was  there 
contended  that  as  the  vault  doors  were  removable 
they  remained  personal  property.  The  court  held 
that  the  doors  were  part  of  the  realty  even  though 
they  could  be  removed  without  material  damage, 
saying : 

"It  is  sufficient  if  the  article  shall  appear  to  be 
intended  to  remain  when  fastened  until  worn  out, 
until  the  purpose  to  which  the  realty  is  devoted 
has  been  accomplished  or  until  the  article  is  super- 
seded by  another  article  more  suitable  for  [14]  the 
]:)urpose. ' ' 

That  is  precisely  the  situation  we  have  here :  The 
o})erating  equipment  is  intended  to  be  used  in  con- 
nection with  land. 

The  Court :  When  you  speak  of  operating  equip- 
ment, that  might  include  many  items.  Now,  here 
in  this  San  Diego  case,  the  door  was  actually  a 
part  of  a  vault,  and  there  it  was  held  to  be  prop- 
erly condemned  when  the  realty  was   condemned. 
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I  would  like  a  little  more  clarification  as  to  what 
type  of  property  we  are  likely  to  have  here,  Mr. 
Weymann. 

Mr.  Weymann:     We  have  the  casing,  tubing 

The  Court:  Well,  the  casing,  that  is  attached  in 
the  well? 

Mr.  Weymann:  Yes,  it  is  attached  in  the  well. 
The  tubing 

The  Court:     The  tubing,  likewise? 

Mr.  Weymann:  Sucker  rods,  pump,  derrick, 
tanks,  and  fittings. 

The  Court:  Well,  fittings  were  part  of  the  ma- 
chinery that  was  attached  to  the  well? 

Mr.  Weymann:     That  is  correct. 

The  Court:     No  loose  personal  property? 

Mr.  Weymann:  Nothing  on  the  rack  or  nothing 
in  the  warehouse.    Is  that  correct? 

Mr.  Dechter:     I  don't  agree  with  you  on  that. 

Mr.  Weymann:  That,  of  course,  is  subject  to 
correction.  Our  information  is  that  all  of  this  ma- 
terial is  used  in  connection  with  the  operating  well. 

The  Court:  When  you  say  "used  in  connection 
with"  there  might  be  some  wrenches  or  something 
of  that  kind  that  were  used  in  connection  with  the 
operation  of  the  well,  but  they  can  be  used  in  con- 
nection with  the  operation  of  any  well  and  would 
not  be  attached  in  any  way  to  any  of  the  fixtures. 
You  don't  mean  anything  of  that  kind? 

Mr.  Weymann:  No,  I  don't  mean  anything  of 
that  kind.  And  if  there  are  any  such  items  that  are 
not  part  of  the  operating  unit,  we  are  perfectly 
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willing  to  stipulate  they  may  be  considered  outside 
of  this  acquisition. 

So,  it  is  our  position,  then,  that  under  the  origi- 
nal authorization  the  operating  unit  was  condemned, 
taken  into  possession  by  the  government  on  Sep- 
tember 28,  1942. 

Now,  there  is  just  one  further  point [16] 

The  Court:  Before  you  leave  that,  Mr.  Wey- 
mann,  I  want  to  ask  you  this  question.  You  said  if 
there  are  other  items  which  are  not  included  in  those 
that  you  have  mentioned,  they  may  be  considered  as 
outside  of  the  case. 

Mr.  Weymann :  Outside  of  the  taking  as  of  Sep- 
tember 28,  1942. 

The  Court:  Yes.  Well,  now,  suppose  they  were 
taken.  Suppose  there  were  some  and  that  they 
were  taken.  There  seems  to  be  some  disagreement 
on  that  point,  but  they  would  be  unlawfully  taken? 

Mr.  Weymann:  That  brings  me  to  my  second 
point. 

The  Court :  Then,  I  am  sorry  I  interrupted  you. 
Go  ahead. 

Mr.  Weymann:  My  second  point  is  this.  That 
w^hich  the  Reconstruction  Finance  Corporation 
could  originally  authorize,  it  could  subsequently 
ratify,  and  that  if  the  taking  on  September  28, 
1942,  was  and  had  its  inception  unlawfully,  it  was 
ratified  by  the  subsequent  action  of  the  Reconstruc- 
tion Finance  Corporation,  and  the  filing  of  the 
amended  complaint  pursuant  to  that  subsequent 
ratification  relates  back  to  the  date  of  the  original 
taking  as  of  that  time. 
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The  Court:  Well,  what  did  Judge  McCormick 
hold  in  that  respect? 

Mr.  Weymann :  I  may  explain  this,  your  Honor. 
The  situation  with  the  Treasure  Company  is  not  the 
same  as  the  situation  here  because  there,  drilling 
equipment  which  was  on  [17]  the  ground  and  which 
was  not  used  in  relation  to  any  well  whatever,  was 
taken  into  possession. 

The  Treasure  Company  sued  the  Union  Oil  Com- 
pany, alleging  that  the  taking  was  invalid  and  un- 
lawful. The  Government  asked  for  an  order  en- 
joining the  prosecution  of  the  State  Court  action 
and  Judge  McCormick  denied  that  petition. 

The  Court:  Well,  he  held,  did  he  not,  and  I  am 
not  so  sure,  but  I  am  just  asking  for  information — 
perhaps  I  should  put  it  this  way.  Did  he  hold  that 
there  was  no  relation  there? 

Mr.  Weymann:  I  don't  so  construe  it,  but  in 
any  event  the  equipment  which  was  there  mider 
consideration  was  not  pumping  equipment,  but  it 
was  drilling  equipment. 

The  Court :  Well,  now,  just  right  there  I  believe 
we  get  back  to  the  question  the  court  asked.  If  there 
is  any  personal  property  which  was  unattached  in 
any  way,  but  which  was  lying  there  on  the  ground 
or  in  the  sheds,  then  that  would  come  within  the 
scope  of  Judge  McCormick 's  ruling? 

Mr.  Weymann:     I  think  so. 

The  Court:  That  is,  it  would  be  similar  to  the 
Treasure  Company  ? 

Mr.  Weymann:     That  is  right. 

The  Court:     Of  course,  then,  there  is  a  question 
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of  fact  whether  or  not  there  was  any  such.  Your 
position  is  that  there  was  not,  and  Mr.  Dechter's  is 
that  apparently  there  [18]  was  some. 

Mr.  Weymann:  I  am  not  prepared  to  say  that 
there  may  not  have  been  a  few  wrenches  or  odd 
miscellaneous  items  lying  around,  because  it  is  dif- 
ficult in  inventorying  a  huge  mass  of  material. 

The  Court :  Then,  suppose  that  they  were  taken  ? 
Then  the  taking  would  not  have  been  under  the  au- 
thorization '? 

Mr.  Weymann :  That  is  correct.  It  would  be  tor- 
tious taking. 

The  Court:  And  what  about  the  determination 
of  their  value? 

Mr.  Weymann:  Well,  if  it  was  a  taking  with- 
out any  authorization  whatever,  then  I  don't  be- 
lieve it  would  be  triable  in  this  proceeding,  this 
being  a  condemnation  proceeding  and  the  value 
would  have  to  be  determined  by  claim  filed  under 
the  Tucker  Act  if  there  was  no  authorization  for 
the  taking. 

The  Court :  You  have  finished  your  presentation, 
Mr.  Weymann? 

Mr.  Weymann:     Yes,  sir. 

The  Court:     Mr.  Dechter? 

Mr,  Dechter:  Before  I  proceed  to  reply  to  Mr. 
Weymann,  I  would  like  to  ask  for  a  stipulation 
that  under  the  sub-lease  dated  February  26,  1935, 
from  Mr.  Spangler,  the  original  lessee,  to  the  Colly 
Oil  Company,  sub-lessee,  which  is  recorded  in  Book 
No.  13329,  page  93,  of  the  official  records  [19]  of 
the  County  Recorder  of  Los  Angeles  Comity,  that 
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there  is  a  provision  in  Paragraph  9  giving  the  sub- 
lessee the  right  to  remove  personal  property  and 
equipment  placed  on  the  premises  described  in  said 
lease  at  any  time  during  the  term  of  said  lease  and 
within  30  days  after  termination  of  said  lease. 

Mr.  Weymann:  I  don't  know  if  I  can  stipulate 
as  to  those  terms,  Mr.  Dechter.  My  abstract  reads, 
"Upon  the  termination  of  the  lease." 

Mr,  Dechter:  Paragraph  9  says,  "up  to  within 
30  days  of  termination,  at  the  termination,  or  with- 
in 30  days." 

Mr.  Weymann:  Up  to  any  time  within  30  days 
after  termination  of  the  lease.  But  not  any  time 
during  the  term  of  the  lease. 

Mr.  Dechter:     That  is  right. 

Mr.  Weymann:  I  will  so  stipulate  that  the 
equipment  as  between  lessor  and  lessee  and  the  sub- 
lessor and  the  sub-lessee,  the  equipment  placed  upon 
the  lease  may  be  removed  at  the  termination  of  the 
lease  or  any  time  within  30  days  thereafter. 

Mr.  Dechter :  Well,  I  will  ask  permission  for  the 
purpose  of  this  argument,  your  Honor,  to  offer  a 
certified  copy  of  that  sub-lease.  I  called  Mr.  Wey- 
mann and  asked  him  if  it  would  be  necessary. 

The  Court:  Well,  you  seem  to  be  in  some  dis- 
agreement on  that,  and  perhaps  you  had  better 
have  it.  [20] 

Mr.  Dechter:  Now,  I  will  ask  Mr.  Weymann  if 
he  will  stipulate  to  the  base  lease  as  to  the  form, 
Mr.  Comstock  as  receiver,  that  the  U.  S.  Building 
&  Loan  Association  to  Mr.  Spangler,  which  is  re- 
ported in  Book  13157,  Page  165,  that  that  base  leaf 
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reflects  almost  at  the  very  beginning  of  the  lease 
where  it  grants  the  right  to  explore  and  develop 
for  oil,  and  it  has  this  language : 

"With  the  right  to  remove  during  or  after  the 
term  any  and  all  improvements  placed  or  erected 
on  the  premises  by  lessee,  including  the  right  to  pull 
all  casings."   That  is  on  the  first  page  of  the  lease. 

Mr.  Weymann:  So  stipulated  that  that  is  in- 
cluded in  the  original  lease. 

Mr.  Dechter:  And  it  is  my  contention  that  the 
certified  copy  of  the  sub-lease,  your  Honor,  will 
show  that  the  sub-lessee  had  the  right  to  remove 
at  any  time  during  the  term  and  up  to  within  30 
days  after  termination. 

The  Court:  Very  well.  You  will  have  that  here 
this  afternoon? 

Mr.  Dechter:  Yes.  Well,  I  will  order  it.  I 
might  not  have  it  until  tomorrow  morning. 

The  Court:  Then,  I  think  it  would  be  well  to 
have  someone  from  your  office  go  over  and  copy 
off  that  portion  and  just  bring  it  here  so  that  the 
court  may  have  it.   That  may  be  important.  [21] 

Mr.  Dechter :  I  am  willing  to  go  with  Mr.  Wey- 
mann right  to  the  Recorder's  office.  It  will  only  take 
about  ten  minutes.  We  can  agree  on  it. 

Mr.  Weymann:  If  that  is  what  it  is,  we  will  so 
stipulate,  but  my  abstract 

The  Court:  There  is  no  criticism  of  your  not 
stipulating. 

Mr.  Weymann:     I  understand. 

The  Court :  But  what  I  want  to  do  is  have  it  be- 
fore tomorrow  morning. 
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Mr.  Dechter:  In  other  words,  your  Honor,  we 
will  leave  from  here  this  noon,  Mr.  Weymann  and 
I,  and  go  right  to  the  Recorder's  office. 

The  Court:  Very  well.  I  didn't  even  intend  that 
you  should  have  Mr.  Weymann  go  with  you.  Just 
have  some  one  from  your  office  copy  that  particu- 
lar phrase,  but  if  the  two  of  you  go,  it  will  be  that 
nmch  better. 

Mr.  Dechter:  If  your  Honor  will  examine  the 
resolution  which  is  Plaintiff's  Exhibit  1  and  which 
is  a  pre-requisite  for  this  proceeding;  that  is,  the 
resolution  of  the  Reconstruction  Finance  Corpora- 
tion authorizing  the  Defense  Plant  Corporation  to 
acquire  certain  lands  for  gas  storage  project,  the 
first  recital  is: 

"Whereas  Defense  Plant  Corporation  has  l)een 
unable  to  acquire  title  to  the  lands  required  for 
said  storage  [22]  reservoir,"  which  lands  are  de- 
scribed in  Exhibit  A,  and  the  resolution  resolved 
first,  in  the  next  to  the  last  paragraph  on  page  1 : 

"It  is  necessary  for  war  purposes  that  the  lands 
described  in  Exhibit  A  be  acquired  by  condemna- 
tion proceedings,  and  in  connection  therewith  that 
the  immediate  right  to  occupy,  use  and  improve 
such  lands  be  granted." 

Now,  the  same  issue,  your  Honor,  was  involved 
before  Judge  McCormick,  and  it  is  my  understand- 
ing that  the  personal  property  involved  in  the 
Treasure  Oil  Company  included  property  exactly 
the  same  as  that  here,  but  the  point  is,  as  your 
Honor  asked  Mr.  Weymami,  did  the  resolution  of 
October  of  1943,  Plaintiff's  Exliibit  2,  have  the  ef- 
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feet  of  ratifying  or  having  a  retroaetive  effeet  so 
that  it  would  date  from  September  18,  1942,  the 
date  of  the  first  resohition,  to  inckide  personal 
property  or  include  anything  else  except  lands'? 

Judge  McCormick  wrote  a  12-page  opinion  on  the 
matter,  and  taking  the  highlights  of  that  opinion^ 
I  have  an  extra  copy  if  your  Honor  would  like  to 
have  it. 

The  Court :  Yes,  I  would  like  to  have  it.  I  have 
it  in  my  chambers,  but  if  you  have  one  here,  I  will 
look  at  it. 

Mr.  Dechter:  On  page  2,  line  11,  Judge  McCor- 
mick says: 

"Neither  the  letter  of  authority  authorizing  the 
institution  of  the  action,  the  complaint  in  condem- 
nation, nor  the  order  for  possession  provided  for 
the  condemnation  [23]  or  acquisition  of  personal 
property.  These  instruments  all  specifically  called 
for  the  condemnation  of  land  only. 

"Notwithstanding  the  limitations  of  the  order 
for  possession,  the  seizure  made  by  the  Government' 
on  September  28,  1942,  included  personal  property, 
as  well  as  real  property." 

On  page  3  it  states  further: 

"On  November  24,  1943,  an  admittedly  inef- 
fectual amendment  to  the  complaint  in  condemna- 
tion was  filed  in  this  court.  Later,  on  January  12, 
1944,  an  authorized  amendment  to  the  complaint  in 
condemnation  was  filed  herein.  This  pleading  speci- 
fied as  within  the  scope  of  the  condemnation  pro- 
ceeding the  personal  property  which  is  the  bone  of 
contention  in  the  proceedings  before  the  court." 


]  00  United  States  of  America  vs. 

Then,  on  page  9,  line  28: 

"While  it  is  probably  true  under  the  broad  pow- 
ers reposed  by  Congress  in  the  Executive  by  Title 
II  of  the  Second  War  Powers  Act  that  the  personal 
property  involved  in  this  controversy  might  have 
been  acquisitioned  with  the  land  or  acquired  as  in- 
cidental thereto,  the  record  evidence  before  us 
clearly  proves  that  no  such  situation  existed.  As 
previously  adverted  to,  all  of  the  memorials,  instru- 
ments of  authority  and  pleadings  leading  up  to  and 
[24]  accompanying  the  acquisition  by  the  plaintiff 
pertain  to  land,  and  only  to  land.  Nor  is  there  any 
indication  in  the  resolutions  of  the  acquiring  agency 
of  September  19,  1942,  and  October  19,  1942,  that 
evince  any  intention  to  acquire  the  personal  prop- 
erty in  dispute  as  part  of  the  natural  gas  storage 
facility  sought  through  the  condemnation  proceed- 
ings instituted  in  this  court. 

"The  fair  preponderance  of  the  evidence  before 
us  establishes,  we  think,  that  the  present  claim  that 
it  was  the  intention  from  the  inception  of  the  proj- 
ect to  acquire  the  personalty  is  an  afterthought  con- 
ceived to  avoid  possible  consequence  of  the  seizure 
of  September  28,  1942. 

"There  can  be  no  serious  claim  of  ratification  by 
plaintiff  of  the  seizure  of  the  personalty  because  be- 
fore any  adequate  manifestation  by  plaintiff  of  an 
intention  to  acquire  such  property  was  evident,  the 
State  Court  had  already  acquired  jurisdiction  of 
the  res." 

On  the  same  page  10,  line  31 : 

"One  of  the  jurisdictional  essentials  of  a  pro- 
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ceeding  in  condemnation  of  the  judicial  type  is  that 
the  property  sought  to  be  taken  shall  be  described  in 
the  petition  (complaint). 

"It  is  clearly  established  by  the  record  before  us 
that  no  specification  whatever  of  any  personalty 
was  [25]  made  in  any  of  the  proceedings  until  the 
month  of  October,  1943,  when  for  the  first  time  an 
authorization  to  amend  the  pleadings  so  as  to  in- 
clude personal  property  was  given,  and  it  was  not 
until  the  following  January  that  the  amended  com- 
j)laint  directed  to  the  acquisition  of  the  personal 
property  in  issue  was  filed. 

"Thus  we  find  that  the  earliest  effectual  and  au- 
thorized acquiring  of  the  personal  property  by  the 
Grovernment  was  subsequent  to  the  acquiring  of 
jurisdiction  over  the  same  res  by  the  State  Court  in 
the  recovery  actions  pending  therein." 

Now,  if  we  look  at  the  first  time  any  personal 
property  involved  was  particularly  described,  your 
Honor,  it  was  when  the  last  amended  complaint  was 
filed,  and  accompanying  that  complaint  as  an  ex- 
hibit was  this  inventory  of  the  property  and  equip- 
ment, and  it  completes  the  personal  property  of  my 
client  on  which  we  are  claiming  separate  valua- 
tions. 

Now,  under  Mr.  Weymann's  theory  that  this 
would  pass  with  the  land,  it  would  mean  that  if  a 
purchaser  of  the  land  was  buying  this  land  from 
the  owner  of  the  land,  that  he  would  acquire  this 
particular  personal  property.  Now,  it  is  my  con- 
tention that  this  particular  property  described  in 
the  inventory  as  an  exhibit  to  the  complaint  would 
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not  have  passed  in  an  ordinary  sale  between  ven- 
dor and  vendee,  and  your  Honor  knows  that  in  these 
condemnation  cases  the  courts  have  held  [26]  in- 
cluding the  United  States  Supreme  Court,  that 
the  Government  is  in  the  position  of  the  buyer  and 
the  owner  of  the  property  condemned  in  the  posi- 
tion of  an  involuntary  seller,  but  the  rights  and  po- 
sition of  vendor  and  vendee  are  also  to  govern  as 
to  the  particular  interest  sought  to  be  acquired. 

Now,  it  is  my  contention  that  even  without  the 
provision  in  the  lease  giving  the  right  of  removal, 
that  under  the  law  of  trade  fixtures,  that  this  would 
be  considered  personal  property.  As  your  Honor 
knows,  trade  fixtures  are  an  exception  to  the  rule, 
that  anything  affixed  to  the  realty  becomes  a  party 
of  the  realty,  and  where  something  is  affixed  to  the 
realty  for  the  purpose  of  carrying  on  a  trade  or 
business,  and  the  operation  of  an  oil  well  has  been 
considered  and  held  to  be  that  of  conducting  a 
business,  that  you  have  a  right  to  remove  those 
trade  fixtures  as  long  as  you  do  no  permanent  or 
serious  damage  to  the  freehold  or  land  itself,  or, 
if  the  tenant  occupies  a  building,  permanent  dam- 
age to  the  building  to  which  he  attaches  the  fix- 
tures. 

On  that  point  I  would  like  to  refer  the  court  to 
Summers  on  Oil  and  Gas  at  page  276  where  the 
author  says: 

"The  lease  usually  contains  a  clause  permitting 
the  lessee  to  remove  all  machinery  and  equipment 
from  the  land." 

The  Court:     What  page  number? 
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Mr.  Dechter :  Page  276.  If  your  Honor  does  not 
have  that  [27]  work  handy,  I  have  it  at  the  office 
and  I  can  bring  it  over. 

The  Court:     I  don't  have  it. 

Mr.  Dechter:     I  can  bring  it  here  for  you. 

The  Coui-t:  Could  you  send  it  to  me  this  after- 
noon? 

Mr.  Dechter:  Yes,  your  Honor.  It  states: 
"The  lease  usually  contains  a  clause  permitting 
the  lessee  to  remove  all  machinery  and  equipment 
from  the  land.  The  courts  hold  that  all  machinery, 
as  well  as  casing  in  the  well  were  trade  fixtures  and 
removable  by  the  lessee  within  the  term"  citing 
numerous  cases.  Then,  on  page  644  of  the  same 
work : 

"It  is  a  well-settled  rule  that  casing  in  wells, 
derricks,  engines  and  other  machinery  and  appli- 
ances placed  on  the  land  by  the  lessee  for  testing, 
developing  and  operating  the  land  for  oil  and  gas 
purposes  are  trade  fixtures"  citing,  in  addition  to 
the  other  cases  which  he  cited,  additional  cases. 

Then,  in  Thornton  on  Oil  and  Gas,  Volume  1, 
Fourth  Edition,  Section  652,  it  is  said: 

"There  is  no  difference  taking  into  consideration 
the  character  of  the  fixtures  in  this  lease  between  a 
lease  to  bore  for  oil  and  gas  and  one  to  dig  for  coal 
or  other  minerals  *  *  *  thus  a  steam  engine,  boiler 
and  pump  sunk  into  a  ledge  of  a  rock  in  order  to 
get  a  level  and  covered  by  a  shed  or  shelter  used  in 
working  a  mine  is  trade  fixtures  and  may  ]}e  [28] 
removed  by  the  tenant." 
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I  refer  to  the  case  of  Merritt  v.  Judd,  14  Cal., 
page  60: 

"Where  A  agreed  with  B  to  put  in  machinery  to 
bore  a  salt  well  on  B's  land  and  B  sold  the  land 
to  C.  Held:  The  machinery  did  not  pass  by  the 
conveyance.  It  was  put  on  the  premises  for  a  tem- 
porary purpose  to  sink  a  well  and  could  be  re- 
moved without  injury  to  the  freehold." 

In  the  case  of  Perry  v.  Acme,  44  Ind.  App.  207, 
being  one  of  the  cases  cited  by  Summers,  it  holds 
oil  machinery  to  be  trade  fixtures  and  holds  that 
they  were  not  lost  to  the  trustee  in  bankruptcy  of 
the  lessee's  transferee  by  reason  of  a  judgment  of 
a  state  court  declaring  a  forfeiture  of  the  lease. 

In  the  case  of  Churchill  v.  Moore,  4  Cal.  App., 
page  219,  it  was  held  that  where  the  oil  lease  pro- 
vides that  the  lessee  could  remove  fixtures,  ma- 
chinery, etc.,  at  any  time,  lessee  was  given  the  right 
as  against  a  subsequent  purchaser. 

The  Court:  Do  you  have  any  case  where  this 
question  arose  in  a  condemnation  proceeding? 

Mr.  Dechter:  No,  j^our  Honor.  I  think  I  can 
reconcile  the  cases. 

The  Court:  I  just  asked  the  question.  You  may 
proceed. 

Mr.  Dechter:  In  the  case  of  Midland  v.  Rud- 
neck,  188  Cal.  265,  which  also  involved  an  oil  well, 
and  incidentally,  [29]  that  Churchill  v.  Moore  case 
was  an  oil  lease  case  too. 

In  Midland  v.  Rudneck,  188  Cal.  265,  it  was  held 
that   boilers   and   other   equipment   and   a   derrick 
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placed  on  a  mining  claim  for  the  purpose  of  boring 
for  oil  *  *  *" 

Incidentally,  your  Honor,  in  those  days  when 
that  case  was  decided  oil  wells  on  Government  lands 
were  treated  the  same  as  mining  claims  and  came 
under  the  mining  claim  lease  Act.  In  other  words, 
people  located  oil  wells  in  the  same  manner  they 
located  mining  claims,  and  the  court  said  this: 

"Where  boilers  and  other  equipment  and  a  der- 
rick placed  on  a  mining  claim  for  the  purpose  of 
boring  for  oil  and  under  a  contract  with  the  owner 
that  the  same  might  be  removed,  and  the  evidence 
shows  that  the  boilers  and  derrick  were  not  affixed 
permanently  to  the  ground  but  rested  of  their  own 
weight  thereon,  such  property  was  personalty  in^ 
sof  ar  as  the  contractor  and  the  owner  and  the  own- 
er's successor  in  interest  is  concerned." 

The  court  saying  that  it  is  common  knowledge 
that  rigs  of  this  character  are  moved  from  place 
to  place  by  the  owner  and  that  the  derrick  was 
personal  property. 

Other  illustrative  cases  of  trade  fixtures  under 
Civil  Code,  Section  1014,  which  declares  them  to 
be  trade  fixtures  and  the  right  to  remove  them,  are 
the  cases  of  McGary  v.  Osborn,  9  Cal.  119.  Also 
118  Cal.  635,  and  21  Cal.  App.  480. 

The  case  of  Murr  v.  Cohn,  87  Cal.  App.  478,  in- 
volved a  [30]  gas  station  where  pumps  and  gas 
tanks  were  put  in  concrete  in  the  ground,  and  the 
coui't  held  they  were  trade  fixtures  and  removable. 

The  Court:     What  case  is  that? 

Mr.  Dechter:     Murr  v.  Cohn,  87  Cal.  App.  478. 
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In  26  Corpus  Juris  at  page  684  it  is  said:  "An 
agreement  that  an  article  or  structure" 

The  Court:     684? 

Mr.  Decliter:     Yes,  your  Honor. 

"An  agreement  that  an  article  or  structure  at- 
tached to  the  real  estate  shall  be  removable  or 
shall  remain  personalty,  whether  expressed,  or 
merely  implied  from  the  making  of  a  chattel  mort- 
gage thereon,  the  conditional  character  of  a  sale 
thereof,  or  its  annexation  under  Ucense,  is  ordina- 
rily given  full  effect  as  against  a  mortgage  of 
the  realty  made  previous  to  annexation,  *  *  *" 

In  a  decision  by  the  Appellate  Department  of 
the  Superior  Court,  decided  June  15,  1937,  being 
the  case  of  Huntington  v.  Novotney,  and  published 
in  the  L.  A.  Daily  Journal,  there  was  a  case  where 
a  holder  of  a  street  bond  foreclosed  on  a  piece  of 
real  estate  on  which  there  was  a  service  station  and 
acquired  a  deed  to  the  property,  and  there  was  a 
question  whether  the  service  station  equipment 
which  is  affixed  to  the  real  estate,  as  your  Honor 
is  familiar  with,  passed  with  the  sale  of  the  real 
estate  under  this  foreclosure  of  the  street  bond, 
and  the  Appellate  Department  said: 

:"Lcssee's  right  of  removal  of  service  station 
equipment  from  the  realty  is  superior  to  that  of 
the  purchaser  of  the  realty  only,  at  a  sale  for  non- 
payment [32]  of  a  street  improvement  bond." 
.  The  Court:  Was  that  published  in  any  of  the 
reports  ? 

Mr.  Dechter:  I  don't  know.  All  I  have,  your 
Honor,  is  a  clipping,  unreported  decisions.    I  can 
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check  and  see.  They  usually  are  i^ublished  in  the 
California  Appellate  Reports  in  the  appendix.  I 
will  cheek  it  and  give  youT  Honor  the  citation. 
Apparently  it  was  put  in  my  file  at  or  about  tlie 
time  it  came  out. 

The  Court :     What  was  the  date  of  it  ? 

Mr.  Dechter:  June  15,  1937.  That  was  an  ap- 
peal from  the  Municipal  Court  to  the  Appellate  De- 
partment of  the  Superior  Court. 

Therefore,  your  Honor,  on  my  first  point  it  is  that 
a  condemnation  of  the  lands  only,  being  in  the  same 
category  as  a  sale  of  the  land  by  the  owner  of  the 
land  to  a  buyer,  would  not  have  passed  or  conveyed 
title  to  this  i^articular  j)ersonal  propeity  because 
it  was  personal  property,  and  also  under  the  usage 
in  the  oil  industry  anybody  buying  real  estate  would 
be  chargeable  with  knowledge  that  personal  prop- 
erty used  in  comiection  with  an  oil  well  is  re- 
movable by  the  lessee  of  the  oil  well  in  question. 

On  the  second  point,  from  a  practical  standpoint 
I  can't  see  how  it  makes  any  difference,  because 
Mr.  Weymann  has  to  admit  that  if  the  land  was 
condemned  as  a  unit  it  would  be  necessary  to  de- 
termine the  value  of  the  [33]  component  parts  of 
the  miit  where  the  unit  was  not  all  owned  l>y  one 
person. 

For  example,  we  have  condemnation  cases  in  this 
state  where  business  buildings  have  been  condemned. 
It  is  true  that  the  value  is  brought  in  as  of  the 
property  as  a  unit,  but  then  it  is  necessary  to  de- 
termine how  much  is  the  value  of  the  lessee's  in- 
terest.   In  some  of  those  cases  the  lessee's  interest 
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has  been  even  greater  than  the  owner  of  the  land 
itself. 

So,  from  a  practical  standpoint  I  can't  see  how 
it  would  make  any  difference.  And  in  this  case  we 
have  the  anomalous  situation  that  the  government 
has  already  settled  with  the  landowner  and  the 
landowner's  rights  are  not  involved,  the  lands 
aren't  involved  at  all,  all  that  is  involved  is  this 
leasehold  and  this  personal  property. 

All  of  the  cases  that  counsel  has  cited,  as  I  gather 
from  his  argument — I  am  personally  familiar  with 
the  first  case  that  he  cited,  City  of  Los  Angeles  v. 
Klinker,  which  involved  a  condemnation  of  the 
Klinker  Building  on  First  and  Broadway.  That 
was  a  case  where  the  building  was  owned  by  the 
person  who  owned  the  printing  presses,  and  what 
the  owner  was  attempting  to  do  was  to  segregate 
the  valuations  of  a  portion  of  the  building  so  as 
to  get  a  valuation  as  personal  property  and  a  val- 
uation as  to  real  estate  as  to  the  balance.  In  other 
words,  there  was  no  lessee  involved,  there  was  no 
apportionment  [34]  involved,  and  the  court  held, 
therefore,  it  was  the  value  of  the  property  as  a 
unit. 

The  Court:  Here  we  have  the  ownership  of  the 
leasehold  and  of  the  so-called  personal  property 
in  one  person. 

Mr.  Dechter:  That  is  correct,  but  the  owner  of 
the  land  is  a  different  person. 

The  Court:  I  know,  but  we  are  not  considering 
the  owner  of  the  land  here.  Mr.  Weymann,  as  I 
take  it,  argues  that  the  rule  would  be  just  the  same 
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whether  it  was  the  owner  on  both  the  kind  and  the 
personal  property,  or  whether  the  leasehold  owner 
owned  the  lease  and  the  personal  property,  the 
ownership  resides  in  one  person. 

Mr.  Dechter:  My  argument  is  that  the  anal- 
ogy is  not  the  same.  For  example,  supposing  we 
had  a  leasehold  on  a  store  on  Broadway,  your  Honor, 
and  in  connection  with  that  store  there  were  count- 
ers, fixtures,  and  other  items  necessary  to  carry 
on  the  business,  besides  stock  in  trade.  In  that  par- 
ticular case  the  value  of  a  leasehold  interest  would 
have  no  relationship  whatever  to  the  fixtures  or 
equipment  used  to  carry  on  that  business  that  is 
carried  on  in  the  leasehold.  The  value  of  that 
leasehold  would  be  determined  by  what  the  income 
or  value  was  that  the  lessee  would  make  over  the  pe- 
riod of  the  lease.  In  other  words,  supposing  he 
was  paid  a  rent  of  so  much  a  month,  say  $200.00 
a  month,  and  he  could  show  that  the  leasehold  by 
reason  of  the  amount  of  business  he  was  [35]  doing 
had  a  value  to  him  of,  say,  $300.00  a  month,  he 
would  be  entitled  as  the  valuation  of  the  leasehold 
to  $100.00  a  month  multiplied  by  the  term  of  the 
lease.  Or,  for  example,  take  the  same  illustration 
and  using  a  different  line  of  reasoning,  supposing 
he  was  paying  $200.00  a  month  for  this  leasehold, 
and  supposing  real  estate  conditions  had  changed  so 
that  if  he  wanted  to  move  his  fixtures  out  and  move 
his  business  out  he  could  turn  around  and  sub- 
lease it  to  somebody  else  for  $300.00  a  month,  he 
would  be  able  to  show  that  as  the  value  of  the  lease- 
hold. 
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Now,  here  we  have  a  leasehold  involving  oil  in 
the  ground;  the  government  isn't  condemning  this 
property  for  the  use  of  an  oil  well,  the  government 
is  condemning  this  property  for  the  use  of  a  reser- 
voir, and  under  the  law  it  has  to  pay  what  a  pur- 
chaser would  pay  considering  all  the  uses  to  which 
it  would  be  put.  Now,  one  of  the  uses  to  which 
it  might  be  put  is  the  recovery  of  so  much  oil  in 
the  ground,  and  therefore  that  oil  in  the  ground 
has  a  separate  potential  value. 

Now,  they  have  a  right  to  show  in  reducing  the 
valuation  that  we  put  on  a  leasehold  that  in  order 
to  get  that  much  oil  that  is  in  the  ground  out  it  will 
cost  so  much  to  get  it  out,  and  therefore  that  will 
be  deducted,  I  presume,  by  their  experts,  from  the 
total  amount  of  oil  which  they  consider  would  be 
extracted  from  the  premises.  In  other  words,  the 
cost  of  extracting  it.  But  the  equipment  has  a  value 
all  by  itself,  [36]  just  like  the  fixtures  in  a  depart- 
ment store. 

Supposing  they  came  along,  and  supposing  this 
field  had  all  been  condemned  and  there  were  only 
two  or  three  wells  on  it,  and  it  was  still  suitable  as 
a  gas  reservoir  and  would  save  the  government  a  lot 
of  money  because  it  wouldn't  have  to  put  storage 
on  the  surface  taking  up  maybe  twice  or  three  times 
the  area,  and  building  steel  tanks,  in  order  to  util- 
ize it  properly  it  would  have  to  drill  additional 
wells  to  be  able  to  force  more  gas  in  it  than  it 
could  by  one  well  or  two  wells,  it  would  have  to 
pay  for  the  equipment  necessary  to  drill  those  addi- 
tional wells.    Now,  that  equipment  is  there,  it  is 
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available  for  use.  Are  they  to  get  that  equipment 
for  nothing  and  just  pay  for  the  value  of  the  oil 
in  the  ground  alone?  That  is  what  Mr.  Weymann's 
argument  is. 

In  other  words,  my  contention  is  that  the  fair 
market  value,  what  a  purchaser  willing  to  buy  and 
having  a  reasonable  time  to  look  aroimd  would  pay, 
and  what  a  seller  who  is  willing  to  sell  and  having 
a  reasonable  time  in  which  to  find  a  buyer  would 
sell,  both  of  them  will  take  into  consideration, 
first,  how  much  oil 

The  Court:  I  think  you  have  already  argued 
that,  Mr.  Dechter.  Let  me  ask  you  this  question: 
How  do  you  distinguish  these  cases  that  Mr.  Wey- 
mann  has  referred  to'? 

Mr.  Dechter:  I  distinguish  them  in  this  way, 
that  in  the  case  of  the  Times [37] 

The  Court:     Or  reconcile  them? 

Mr.  Dechter:  In  the  case  of  the  Times  there 
was  no  separation  of  ownership,  and  what  the  prop- 
erty owner  was  trying  to  do  was  to  treat  fixtures 
like  plumbing  separate  from  being  a  part  of  the 
building.  In  other  words,  like  the  paper  mill  that 
he  referred  to,  if  that  paper  mill  was  sold  it  would 
be  sold  as  a  unit,  and  it  is  the  market  as  a  whole. 

It  is  my  contention  the  market  of  my  leasehold  is 
made  up  by  the  oil  in  the  ground  and  by  the  per- 
sonal property,  those  are  the  two  elements  that 
make  it  up,  and  by  any  other  use  to  which  the 
property  can  be  put.  That  seems  to  be  indicated  by 
this  district  judge  opinion  from  the  District  of  Co- 
lumbia that  he  cited,  in  which  they  point  out  that 
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where  there  is  a  divorcement  of  ownership  between 
the  real  estate  and  the  personal  property,  and  it  is 
necessary  for  an  apportionment,  you  have  to  put  a 
separate  valuation  on  it.  In  this  case  of  the  San 
Diego  Bank,  it  was  a  case  where  the  bank  o^vTied 
the  building  and  the  vault,  and,  incidentally,  in 
that  connection  I  understand  in  a  later  case  the 
county  assessors  have  treated  for  taxation  pur- 
poses the  vault  as  being  part  of  the  real  estate. 
Now,  using  that  point,  it  just  occurs  to  me  that 
the  county  assessor  in  assessing  an  oil  well  assesses 
it  in  this  manner:  First,  the  mining  rights.  That 
would  be  the  value  of  the  oil  in  the  gromid,  the  oil 
recoverable ;  second,  the  personal  property  con- 
sisting of  the  derrick,  tubing,  [38]  rods  and  the  t 
pumping  equipment.  Now,  in  so  far  as  the  tubing 
and  rods  are  concerned,  your  Honor,  that  isn't  a 
permanent  part  of  the  premises;  those  things  hang 
in  the  hole,  and  in  an  ordinary  well  they  are  prob- 
ably taken  out  maybe  on  an  average  of  once  or 
twice  a  year  for  the  purpose  of  cleaning  out  the  hole 
or  for  the  purpose  of  removing  a  clog  in  the  tubing, 
or  a  rod  breaks  and  it  is  a  simple  matter  just  to 
pull  it  out  of  the  hole,  and  you  insert  it  back  in.  It 
hangs  on  a  hanger.  The  derrick,  it  is  common  prac- 
tice for  derricks  to  be  skidded  off  one  location  and 
moved  to  another  location.  Tanks,  the  same  man- 
ner. In  other  words,  even  from  the  standpoint  of 
fixtures,  they  are  not  so  affixed  to  the  real  estate  as 
to  become  a  fixture.  In  this  case  we  have  a  spe- 
cific right  on  the  part  of  the  tenant  to  remove  the 
casing,  as  well  as  the  rest  of  the  other  personal 
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property,  and  you  don't  have  that  situation  in  any 
of  the  cases  that  counsel  has  cited. 

Mr.  Weymann:  May  I  reply  very  briefly,  your 
Honor  ? 

We  have,  of  course,  no  quarrel  with  the  general 
proposition  that  these  fixtures  are  trade  fixtures 
and  may  be  removed  as  between  lessor  and  lessee. 
There  is  no  question  as  to  the  statement  of  the  law 
by  Mr.  Dechter  in  that  regard.  Our  contention  is, 
however,  that  it  does  not  apply  as  between  con- 
demnor and  condemnee.  Mr.  Dechter  uses  the  illus- 
tration that  a  purchaser  of  this  leasehold  estate 
would  not  acquire  [39]  the  personal  property.  Ob- 
viously because  a  purchaser  of  any  property  takes 
it  subject  to  the  covenants  and  conditions  of  the 
lease.  A  lessee  and  a  lessor  may  agree  that  a  build- 
ing, even,  may  be  personal  property  no  matter  how 
it  may  be  affixed,  and  it  depends  entirely  on  the 
agreement  between  them.  But  when  the  govern- 
ment comes  in  and  takes  possession  and  condemns 
all  of  the  property,  as  Justice  Cardoza  once  used 
the  expression,  if  there  is  such  a  thing  as  an  orig- 
inal title,  it  is  a  title  derived  from  a  condemnation 
proceedings.  [40] 

The  Court:  Well,  when  you  say  condemns  all 
the  property,  there  is  where  the  bone  of  contention 
is.  If  there  was  no  question  about  all  the  property 
being  condemned,  then  we  wouldn't  have  anything 
to  argue  about.  However,  there  might  be  a  case. 
Suppose  you  brought  your  condemnation.  Let  us 
take  the  Treasure  case,  the  one  Judge  McCormick 
had  before  him  where  the  question  as  to  the  per- 
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sonal  property  was  involved.  The  mere  fact  that 
you  said  you  were  going  to  take  the  land  would 
not  necessarily  include  the  personal  property.  You 
say,  "We  are  not  interested  in  the  personal  prop- 
erty." You  might  say  that.  "We  don't  care  any- 
thing about  the  personal  property,  all  we  want  is 
just  the  land,"  and  I  think  you  might  well  take 
that  position  in  some  similar  case.  That  is,  you 
started  out  here.  You  say,  "We  are  taking  the 
land.  We  are  taking  the  real  property,  and  we 
are  not  interested  in  these  other  things."  The  con- 
demnee  might  say,  "AY ell,  now,  here  is  some  prop- 
erty that  is  of  no  use  to  me.  It  is  personal  property. 
It  is  connected  with  the  operation  of  the  well  and 
you  ought  to  take  it." 

You  might  take  the  other  side  of  it  and  say,  "We 
don't  want  to  take  that  because  we  are  interested 
only  in  the  condemnation  of  the  land. 

Mr.  Weymann:  That,  as  a  matter  of  fact,  is 
what  was  done.  In  many  instances  that  surplus 
equipment  was  actually  returned.  [41] 

The  Court:  What  about  these  rods  that  were 
referred  to?  They  are  not  attached  in  any  way 
to  the  well  or  the  derrick? 

Mr.  Weymann:  They  are  part  of  the  operating 
equipment  under  these  cases. 

The  Court :  Well,  would  a  wrench  be  a  part 
of  the  operating  equipment,  too? 

Mr.  AYeymann:  No,  because  it  wasn't  used  for 
that  particular  well.  A  wrench  can  be  used  for 
any  purpose. 


Sam  Block  115 

The  Court:  So  can  rods,  I  assume,  from  what 
Mr.  Dechter  said. 

Mr.  Weymami:     In  a  well,  yes. 

The  Court:  Then,  what  about  the  derrick?  For 
example  here,  I  think  the  court  will  have  to  take 
judicial  notice  tliat  a  derrick  is  ordinarily  found 
in  these  oil  fields  in  California  and  may  be  and 
usually  is  removed  from  the  well  site,  and  Mr. 
Dechter  has  made  the  statement  that  maybe  he 
skidded  from  one  location  to  another. 

Mr.  Weymann :  That  is  correct,  your  Honor,  and 
as  between  lessor  and  lessee  there  is  no  question 
about  that.  I  used  an  unfortunate  expression  when 
I  said  ^'taking  all  the  property." 

The  Court :     That  is  what  I  had  in  mind. 

Mr.  Weymann:  What  I  meant  there  was  that 
we  took  the  property  of  both  the  lessor  and  the 
lessee,  so  that  as  between  the  two  parties,  as  between 
their  respective  rights,  those  were  merged  in  the 
entire  taking.  When  the  Government  comes  [42] 
into  possession,  it  does  not  come  in  as  the  successor 
in  interest  and  subject  to  all  the  covenants  and 
conditions.  It  comes  in  under  the  original  j)ro- 
ceeding,  and  that  is  precisely  what  was  held  in  the 
cases  which  I  have  cited  to  the  court. 

Reference  was  made  to  Judge  McCormick's  opin- 
ion as  to  the  equipment.  As  I  attempted  to  point 
out  before,  that  equipment  is  lying  on  the  ground. 
It  was  not  used  in  the  operation  of  those  wells. 
It  was  equipment  which  Mr.  Brightwell  had  put 
there,  drilling  equipment  which  he  was  using  or 
had  used  or  intended  to  use  in  the  drilling  of  other 
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wells.  There  is  no  question  about  this  property 
being  trade  fixtures,  but  under  the  cases  we  believe 
trade  fixtures  pass  with  the  realty  in  a  condemna- 
tion suit. 

The  Court :  What  about  the  position  Mr.  Dechter 
has  referred  to  "The  action  is  to  be  construed  as 
a  sale  between  the  grantor  and  the  grantee'"? 

Mr.  A¥eymann:  Only  to  this  extent,  that  the 
measure  of  compensation  for  the  taking  is  that 
which  a  willing  purchaser  would  pay  to  a  willing 
seller,  a  reasonable  time  having  been  had 

The  Court:  That  only  refers  to  rules  of  evi- 
dence. 

Mr.  Weyrnann:  It  only  refers  to  rules  of  evi- 
dence, but  the  Government  is  not  in  the  position 
of  a  purchaser  because  the  Government  comes  in 
under  its  paramount  authority.  It  is  [43]  not  a 
successor  in  interest  of  the  rights  of  the  owner. 
For  example,  suppose  the  property  was  held  sub- 
ject to  various  covenants  and  restrictions.  The 
purchaser  of  that  property  from  the  owner  w^ould 
take  it  subject  to  the  covenants  and  restrictions, 
but  in  a  condemnation  proceeding  if  all  the  parties 
were  brought  into  the  proceeding  those  covenants 
and  restrictions  would  be  wiped  out  and  a  new 
title  would  be  taken.  The  Government  is  not  in  a 
position  of  a  buyer. 

The  Court :  Yes.  I  interrupted  you.  Now,  have 
you  am^thing  further  to  add"? 

Mr.  Weymann:  Just  this  one  more  point.  Un- 
der Section  1246  of  the  Code  of  Civil  Procedure 
of  the  State  of  California,  the  property  is  to  be 
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taken  as  a  unit.  While  it  is  true  that  there  may 
be,  as  Mr.  Dechter  said,  an  apportionment  of  the 
compensation  as  between  lessor  and  lessee  and  the 
various  interests  in  the  unit  taken,  the  condemnor 
is  entitled  to  have  the  property  taken  valued  as 
a  whole  and  an  entire  award  made. 

The  Court:  All  right.  What  effect  does  that 
have  upon  the  date  of  the  determination'? 

Mr.  Weymann:  Well,  that  has  no  effect  on  the 
date  of  the  determination  because  that  is  dependent 
entirely  upon  the  question  of  whether  or  not  this 
equipment,  this  operating  equipment  was  included 
under  the  original  authorization. 

The  Court:  Well,  we  are  really  arguing  here, 
any  way  I  thought  you  were  originally  to  argue 
this  so  the  court  would  [44]  know  what  was  the 
proper  date  for  the  determination  of  the  value, 
whether  it  is  Sei:)tember  of  1942  or  October  of  1943. 
That  is  the  question  we  started  to  argue  here. 

Mr.  Weymann :  That  is  correct,  and  our  position 
is  that  the  date  is  September  28,  1942. 

The  Court :  That  is  the  reason  I  am  asking  you 
about  this.  If  it  is  to  be  determined  as  a  whole, 
your  position  is  that  it  must  be  as  of  September 
of  1942,  but  suppose  Mr.  Dechter 's  position  is  cor- 
re(*t,  your  position  being  correct  that  it  must  be 
determined  as  a  whole,  then  would  it  have  to  be 
determined  as  a  whole  as  of  October  of  1943? 

Mr.  Weymann:  I  don't  see  how  it  can  be,  be- 
cause there  isn't  any  question  but  what  the  land 
was  taken  on  September  28th. 

The  Court:     There  is  no  question  but  what  the 
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other  part  was  taken  in  October  of  1943.  Then, 
where  are  we"? 

Mr.  Weymann :  Well,  then,  as  a  matter  of  neces- 
sity, assuming  that  of  course  as  a  hypothetical 
situation,  then  as  a  matter  of  necessity  it  would 
have  to  be  valued  as  of  a  later  date. 

The  Court:  Then  the  values  would  have  to  be 
separate  ? 

Mr.  Weymann:  They  would  have  to  be  separate 
because  there  would  be  two  separate  takings.  We 
would  have  an  analogous  situation  it  would  seem 
where  you  have  a  condemnation  of  an  easement  in 
certain  land,  we  will  say,  and  a  subsequent  [45] 
condemnation  of  the  fee,  or  a  condemnation  rather 
of  a  leasehold,  which  is  exactly  what  frequently 
happens.  The  Government  comes  in  and  takes  the 
term  of  a  year  on  property  and  then  subsequently 
comes  and  takes  the  fee.  There  would  have  to 
be  two  separate  proceedings. 

The  Court:  Yes.  Now,  let  us  take  this,  Mr. 
Weymann.  Suppose  we  have,  as  in  our  particular 
case  here,  the  condemnation  of  the  land  beginning 
say  on  September  1942.  Then,  later  on,  by  the 
amendment  which  we  have,  certain  personal  prop- 
erty is  to  be  condemned.  Let  us  just  take  that 
particular  case  which  may  not  be  involved  here, 
but  let  us  take  that  anyway.  Then,  there  would 
have  to  be  two  separate  valuations,  wouldn't  there? 

Mr.  Weymann :  Yes,  there  would.  I  see  no  other 
out. 

The  Court:     So  then,  in  that  event,  there  would 
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be  a  departure  from  the  ordinary  rule  that  there 
must  be  just  one  valuation? 

Mr.  Weymann:     Yes,  the  unit  rule. 

The  Court :  I  have  asked  you  gentlemen  to  argue 
this  for  the  enlightenment  of  the  court.  Is  there 
anything  else  you  would  like  to  call  attention  to? 

Mr.  Weymann:  I  think  not.  I  think  our  posi- 
tion is  stated  in  those  cases,  and  if  I  may  submit 
the  California  citation  on  the  other  one? 

The  Court:  Yes.  I  would  like  to  have  you  do 
that,  and  [46]  then  you  gentlemen  look  up  this 
question  of  the  sub-lease  and  let  the  court  know^ 
about  it  as  soon  as  possible. 

Were  you  about  to  add  something,  Mr.  Dechter? 

Mr.  Dechter:     Yes,  two  things,  your  Honor. 

The  Court:     Have  you  finished,  Mr.  Weymann? 

Mr.  Weymann:     Yes,  sir. 

Mr.  Dechter:  Page  1  of  the  exhibit  to  the  last 
amended  complaint,  which  is  the  inventory,  is 
headed  "Union  Oil  Company  of  California  Inven- 
tory of  Materials  and  Supplies  taken  over  by  De- 
fense Plant  Corporation,  Septem1}er  29,  1942.*' 
Page  105  of  the  same  exhibit  is  headed  exactly  the 
same  way  for  the  Treasure  Oil  Company.  I  am 
merely  pointing  that  out  in  connection  with  Judge 
McCormick's  decision. 

Now,  on  the  point  of  the  analogy  of  vendor  and 
vendee,  my  instruction  No.  14,  which  is  based  on 
the  United  States  Supreme  Court  case,  says: 

"In  determining  the  market  value  of  the  prop- 
erty condemned  for  public  purposes,  the  same  con- 
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ditions  are  to  be  regarded  as  in  a  sale  of  property 
between  private  parties." 

The  Court:    Read  that  first  part. 

Mr.  Dechter:  ^'In  determining  the  market 
value. ' ' 

The  Court:  Well,  I  think  that  is  what  Mr. 
Weymann  contends.  Isn't  that  right,  Mr.  Wej^- 
mann  ? 

Mr.  Weymann:  I  didn't  get  that,  if  the  court 
please.   [47] 

The  Court:  It  seems  to  be  a  rule  of  evidence 
that  he  is  referred  to. 

Mr.  Dechter:     I  will  read  it  again: 

''In  determining  the  market  value  of  the  prop- 
erty condemned  for  public  purpose,  the  same  condi- 
tions are  to  be  regarded  as  in  a  sale  of  property 
between  private  parties." 

Therefore,  my  contention  is  that  if  there  was  a 
sale  of  lands  between  private  parties,  it  would  not 
include  a  sale  of  trade  fixtures  or  personal  property. 

Mr.  Weymann:  May  I  make  one  observation, 
your  Honor? 

The  Court:     Yes. 

Mr.  Weymann:  Mr.  Dechter  referred  to  this  in-  j 
ventory  and  referred  to  the  Treasure  Company 
property  beginning  on  page  105.  The  whole  con- 
troversy with  respect  to  the  Treasure  Company 
property  was  not  that  property  on  page  105,  but 
solely  on  that  property  which  is  headed  "Items 
deleted  from  the  original  inventory  as  not  being  , 
needed  in  the  Playa  del  Rey  project."  The  property 
in  the  well  was  not  under  consideration  at  all. 
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Mr.  Dechter:  Mr.  Weymann,  answer  me  this. 
Isn't  it  a  fact  that  your  office  intervened  in  the 
State  Court  action  and  moved  for  its  dismissal 
upon  the  ground  that  this  court  had  exchisive  juris- 
diction in  tlie  condemnation  matter  over  the  same 
property  !  And,  isn  't  it  a  fact  that  you  asked  Judge 
[48]  McCormick  in  this  very  same  ease  to  enjoin 
the  State  Court  from  going  ahead  with  that  matter 
because  it  involved  the  same  property  that  was 
covered  in  this  condemnation  matter? 

Mr,  Weymann:     That  is  correct. 

Mr.  Dechter:  And  that  is  what  Judge  McCor- 
mick said. 

Mr.  Weymann:  Yes,  that  is  correct.  Judge  Mc- 
Cormick held  that  the  property  which  was  marked 
''Deleted"  wt.s  not  included  in  the  condemnation. 

The  Court:  If  you  have  finished,  I  would  like 
to  ask  you  another  question  which  I  think  may 
save  some  time  in  the  actual  trials  and  that  is  as 
to  whether  you  can  agree  upon  the  rule  to  be  fol- 
lowed as  to  the  reception  of  evidence,  that  is,  as 
to  the  sale  of  other  property,  evidence  of  sales, 
whether  it  may  be  brought  out  on  direct  examjLna- 
tion  or  upon  cross  examination.  I  have  had  some 
cases  recently  in  which  that  matter  has  been  dis- 
cussed, and  the  attorneys  have  been  able  to  agree. 

Mr.  Weymann:  May  I  say  this,  your  Honor, 
and  in  the  first  instance  I  am  willing  to  stipulate 
that  the  highest  and  best  use  of  that  property  is 
the  use  to  which  it  was  put  by  Mr.  Block. 

The  Court:     That  will  save  time. 

Mr.  Weymann :  So  that  will  eliminate  that  ques- 
tion. 
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The  Court:     Do  you  agree  to  that,  Mr.  Dechter? 

I  will  agree  that  is  the  highest  and  best  use  that 
Mr.  Block  put  the  property  to,  but  I  would  not 
agree  that  it  is  the  highest  and  best  use  to  which 
the  property  might  be  put. 

The  Court:    Then  you  don't  agree? 

Mr.  Dechter:     No,  your  Honor. 

Mr.  Weymann:     No,  we  don't,  then. 

The  Court:     What  about  the  question  I  asked? 

Mr.  Dechter:  There  was  some  confusion  on  that 
point  up  until  two  years  ago  when  the  legislature 
of  California  amended  the  Code  by  adding  a  new 
section  which  gives  an  expert  on  direct  examination 
the  right  to  give  his  reasons  instead  of  waiting  until 
cross  examination. 

The  Court:  Yes,  but  I  want  to  tie  it  down  to 
something  more  specific,  that  is,  as  to  giving  the 
evidence  of  the  sales  of  other  similar  property. 
Usually  that  is  brought  out  on  cross  examination. 
In  cases  I  have  had  recently  it  has  been  agreed 
that  it  might  be  done  either  way,  as  the  parties 
desire. 

Mr.  Weymann:     I  am  willing  to  so  stipulate. 

Mr.  Dechter:     I  will  so  stipulate. 

The  Court:  That  is,  that  it  may  bo  brought  out 
either  on  direct  or  cross  examination? 

Mr.  Weymann:     Yes. 

Mr.  Dechter:     So  stipulated. 

The  Court:  Very  well.  Court  will  recess  until 
tomorrow  [50]  morning  at  10:00  o'clock. 

(Whereupon,  at  12:25  o'clock  p.  m.  Tuesday, 
July  24,  1945,  an  adjournment  was  taken  until 
10:00  o'clock  a.  m.,  Wednesday,  July  25,  1945.) 
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Los  Angeles,  California, 
Wednesday,  July  25,  1945,  10  a.  m. 
(A  jury  was  duly  empaneled  and  sworn.) 

The  Court:  All  the  others  who  have  been  sum- 
moned here  to  act  as  jurors  are  now  excused.  You 
will  return  when  notified. 

Is  there  to  be  an  opening  statement  *?  If  so,  you 
may  proceed. 

Mr.  Weymann:  Yes,  I  think  I  desire  to  make 
an  opening  statement.  At  this  time,  however,  if 
the  court  please,  I  would  like  to  offer  a  stipulation 
that  all  the  proceedings  had  yesterday  morning  and 
all  of  the  evidence  introduced  may  be  considered 
as  introduced  in  the  course  of  this  trial. 

The  Court:  That  is,  those  which  were  intro- 
duced ? 

Mr.  Weymann:     Those  which  were  introduced. 

The  Court:  In  other  words,  you  adopt  the  pro- 
ceedings of  yesterday  as  part  of  this  trial? 

Mr.  Weymann:     That  is  correct. 

Mr.  Dechter:  So  stipulated,  and  may  I  ask 
counsel  for  the  Government  to  stipulate  that  the 
sublease  owned  by  Sam  Block  pi'ovides  in  para- 
graph 9  thereof  as  follows : 

''On  termination  of  this  sublease  by  the  sublessor 
for  any  reason  whatsoever,  sublessee  shall  quit- 
claim and  peaceably  surrender  to  the  sublessor  these 
premises  and  thereupon  sublessee  shall  be  given 
30  days  to  thereafter  [53]  remove  any  personal 
property  and  equipment  placed  on  the  premises 
herein  subleased.^' 
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Also,  that  paragraph  13  of  said  sublease  idto- 
vides  as  follows : 

"Each  and  every  term  of  the  original  oil  and 
gas  lease  shall  be  binding  upon  the  sublessee  to  the 
same  purpose  and  to  the  same  effect  as  if  each 
and  every  term  and  condition  thereof  were  fully 
set  forth  herein,  and  sublessee  hereby  agrees  to 
comply  w^ith  each  and  every  term  and  condition 
thereof  and  to  hold  sublessor  free  of  each  and 
every  obligation  imposed  by  said  original  lease,  and 
free  and  clear  of  all  liability  in  any  way  pertaining 
thereto,  and  sublessee  shall  be  entitled  to  all  benefits 
of  the  said  oil  and  gas  lease  which  do  not  conflict 
with  the  ex'press  terms  of  the  sublease;  provided, 
however,  that  the  terms  of  this  paragraph  shall 
apply  only  to  the  premises  herein  subleased." 

Mr.  Weymann:     So  stipulated.  [54:] 

Mr.  Weymami:  Mr.  Dechter,  may  it  be  stipu- 
lated that  this  map  of  the  area  may  be  used  for 
the  purpose  of  identifying  the  property,  subject  to 
correction  ? 

Mr.  Dechter:  I  will  so  stipulate,  your  Honor, 
but  in  view  of  the  fact  tliat  I  haven't  personally 
examined  the  map  and  rely  upon  Mr.  Weymann, 
the  stipulation  would  be  subject  to  nuy  correction 
I  might  make  during  the  course  of  the  trial. 

The  Court :     Is  that  satisfactory,  Mr.  Weymann  ? 

Mr.   Weym.ann:     That   is   ]:»erfectly  satisfactory. 

The  Court:     It  is  agreeable  to  the  court. 

Mr.  Weymann:  May  we  offer  this  as  an  exhibit 
for  identification? 

Mr.  Dechter:     No  objection. 
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Mr.  Weymann:     Exhibit  next  in  order. 
The  Court:     It  may  be  marked  as  Plaintiff's  Ex- 
hibit No.  6  for  identification. 

(Whereupon,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  No.  6,  for  identi- 
fication.) 

Mr.  Weymann:  I  wonder  if  we  may  have  the 
blackboard.     Can  you  all  see  that  map? 

Ladies  and  gentlemen,  or  lady  and  gentlemen,  to 
enable  you  to  follow  intelligently  the  evidence  which 
will  be  produced  before  you,  and  upon  which  you 
will  base  your  verdict  in  this  case,  it  is  necessary 
that  you  should  have  some  idea  of  location,  nature 
and  extent  of  the  property  which  is  taken  [55]  in 
this  proceeding  in  condemnation  by  the  United 
States  under  its  power  of  eminent  domain. 

Outlined  here  in  red 

The  Court:  Mr.  Weymann,  may  I  suggest  that 
you  stand  a  little  to  one  side  so  the  court  will  have 
a  full  view? 

Mr.  Wej^mann:  Yes.  Outlined  in  I'ed  liere  is 
what  is  generally  known  as  the  Playa  del  Rey  oil 
field.  That  is  located  north  of  Manchester  Avenue 
about  a  mile  from  the  Pacific  Ocean.  Are  you 
familiar  with  those  streets'? 

Here  is  Manchester  Avenue  running"  west,  and 
here  is  Pershing  Drive.  Most  of  this  property  is 
on  a  hill 

The  Court :  Mr.  Weymann,  if  you  could  do  that 
from  the  other  side  it  might  be  better,  might  be 
a  little  awkward,  but  I  couldn't  see  what  you  were 
indicating. 
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Mr.  Weymann:  Here  is  Pershing  Drive,  and 
abaiit  a  half  mile  further  is  the  hill,  palisades  over- 
looking the  Pacific  Ocean. 

Rimning  down  here  is  Culver  Boulevard,  and 
the  old  Pacific  Electric  Railway  right-of-way  to 
Manhattan  Beach. 

What  is  being  condemned  in  this  project  is  an 
underground  natural  reservoir  for  the  conserva- 
tion, the  storage,  injection  and  withdrawal  of  nat- 
ural gas.  Mr.  Block  owned  certain  interests  in  that 
property  which  I  will  describe,  and  for  which  he 
seeks  and  is  entitled  to  receive  compensation,  just 
compensation.  [56] 

In  the  ordinary  condemnation  proceeding  we  deal 
with  ordinary  real  estate;  that  is,  property  which 
is  subject  to  view",  which  is  on  the  surface,  and 
which  consists  of  perhaps  a  lot  of  buildings,  im- 
provements, and  perhaps  some  property.  We  have 
a  more  difficult  situation  here,  because  the  property 
involved  in  this  particular  trial  consists  of  certain 
mineral  rights  and  oil  lying  6,000  feet  under  the 
ground.  Mr.  Block  has  certain  interests  in  those 
mineral  rights. 

The  evidence  in  this  case  will,  in  the  first  in- 
staiT^e,  serve  to  dispel  some  popular  notions  with 
regard  to  the  nature  of  an  oil  deposit.  Many 
people  imagine  that  oil  is  found  underground  in 
a  pool  or  a  lake  or  in  a  river.    That  is  not  the  case. 

The  oil  which  is  recoverable  in  an  oil  well  is 
contained  in  a  sand  or  sandstone  or  limestone  of  a 
sparse  coat  which  is  saturated  with  oil  and  gas  and 
to  some  extent  water,  laid  and  overlaid  mth  layers 
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of  impervious  rock  which  prevents  its  escape  to 
the  surface.  Perhaps  an  illustration  will  serve  to 
show  what  is  meant. 

We  may  take  a  five-gallon  bucket  of  sand  and  fill 
it  to  the  top  with  sand  so  that  no  more  can  be  put 
into  it  and  yet  you  may  pour  into  that  a  fluid,  oil 
or  w^ater,  which  is  absorbed  and  taken  up  without 
increasing  the  volume.  That  is  dependent  upon  the 
porosity  of  the  sand,  that  is,  the  spaces  between 
the  grains  of  sand.  Now,  in  that  way  oil  and  gas 
are  found  in  a  subsurface  condition.  The  oil  is 
usually  associated  with  gas  under  pressure  so  that 
if  a  well  is  drilled  from  the  surface  down  to  the 
oil  sands  and  a  vent  left  for  raising  it  to  the  surface, 
the  internal  pressure,  the  pressure  of  the  gas,  will 
force  or  compel  the  oil  to  flow  to  the  surface  and 
there  you  have  a  flowing  well. 

Now,  as  that  oil  is  gradually  withdrawn  together 
with  the  gas,  the  pressure  decreases  and  then  the 
well  has  to  be  put  on  the  pump,  and  it  is  pumped 
until  it  reaches  a  state  of  depletion.  That  is  the 
stage  at  which  the  amount  of  commercial  oil  and 
gas  which  may  be  recovered  no  longer  is  sufficient 
to  justify  the  cost  of  raising  it  to  the  surface  and 
making  it  salable,  and  in  that  event,  of  course,  the 
well  is  abandoned.  [58] 

Now,  the  term  "abandonment"  used  in  the  oil 
industry  has  a  special  and  peculiar  significance 
which  the  evidence  will  disclose  here.  It  means 
something  more  than  just  walking  away  and  leaving 
it,  and  you  will  hear  a  number  of  technical  terms 
which  so  far  as  possible  the  witnesses  will  explain. 
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Now,  for  a  man  to  drill  a  well  and  produce  oil 
from  it,  it  is  necessary  for  him  to  have  a  drill  site 
or  a  well  site.  That  means  that  he  must  either  own 
the  land  over  the  surface  and  the  surface,  or  he 
must  make  some  arrangement  with  a  man  who  does 
own  it.  That  gives  rise  to  an  oil  and  gas  lease.  An 
oil  and  gas  lease  simply  means  this,  that  the  owner 
of  land  overlying  an  oil-bearing  structure  or  oil- 
bearing  sands,  or  believed  to  be  oil-bearing,  enters 
into  an  agreement  with  a  man  who  will  drill  or 
produce,  or  attempt  to  produce  oil,  and  in  consider- 
ation of  that  right,  the  owner  will  receive  a  certain 
proportion  free  and  clear  of  the  cost  of  operation 
of  the  oil  and  gas  produced,  which  is  called  the 
land  owner's  royalty  which  varies  according  to  the 
field  and  according  to  the  location  and  the  condition. 
In  this  instance  it  will  be  shown  that  the  land 
owner's  royalty  was  1/6 th  of  the  oil  and  gas  pro- 
duced. 

That  is  the  land  owner's  royaltj^,  and  in  consid- 
eration of  that  a  lease  is  executed  which  enables 
the  operator  to  produce  that  well  so  long  as  oil 
and  gas  is  produced  in  paying  quantities.  Now, 
sometimes,  as  in  this  instance,  the  man  who  owns 
[50]  or  who  has  acquired  the  original  lease,  the 
right  to  j)roduce  the  oil,  does  not  drill  any  wells 
but  he  subleases  to  someone  else,  as  in  this  instance. 

The  evidence  will  show  that  there  v/as  an  original 
lease,  a  master  lease  called  the  Spangler  lease  on 
this  property  outlined  in  green,  excluding  however 
those  lots  which  are  marked  in  green.  The  original 
lease,   the   Spangler  lease,   was   made   on   a   l/6th 
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royalty.  Mr.  Spanii^ler  in  turn  subleased  portions 
of  his  lease  to  the  Colly  Oil  Company  on  a  30  per 
cent  royalty.  That  is,  the  Colly  Oil  Company  would 
pay  the  land  owner  the  l/6th  royalty  and  would  pay 
the  sublessor,  Mr.  Spangler,  the  difference  between 
the  land  owner's  royalty  and  the  30  per  cent,  that 
is,  13  and  l/3rd  per  cent.  That  is  called  an  ''over- 
riding royalty."  The  only  difference  between  the 
land  owner's  royalty  and  the  overriding  royalty  is 
this,  that  the  land  owner's  royalty  goes  on  indefi- 
nitely as  long  as  oil  and  gas  can  be  produced,  but 
the  overriding  royalty  continues  only  so  long  as 
the  lease,  as  the  master  lease  in  which  the  over- 
riding royalty  is  reserved,  is  in  good  standing. 

By  two  subleases,  Mr.  Spangler  subleased  to  the 
Colly  Oil  Company  these  drill  sites  or  well  sites 
marked  here  in  purple,  and  these  dots  here  show 
the  two  wells  drilled  by  the  Colly  Oil  Company. 
One,  at  the  time  the  Government  took  it  over,  was  a 
producing  well  and  that  well  which  is  located  here 
is  now  known,  or  was  at  the  time  the  Government 
took  it,  as  [60]  Block's  No.  10,  I  believe.  So,  Mr. 
Block  now  claims  compensation  for  the  value  of  his 
sublease,  that  is,  for  the  value  of  the  right  to  pro- 
duce the  oil  from  that  sublease  and  the  royalty  of 
30  per  cent. 

However,  Mr.  Block  also  has  another  interest. 
That  is,  he  has  a  portion  of  the  original  overriding 
royalty  which  he  purchased,  and  to  return,  I  said 
that  these  subleases  were  made  to  the  Colly  Oil 
Company.  Then,  Mr.  Block  subsequently  purchased 
from  the  receiver  of  the  Colly  Oil  Company  all  the 
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right,  title  and  interest  of  the  Colly  Oil  Company 
in  these  leases  and  subleases  and  now  owns  them. 

Mr.  Block  also  owns  of  the  overriding  royalty 
10  7/12th  per  cent  of  the  total  production,  remem- 
bering that  Mr.  Spangler  in  his  sublease  had  re- 
served the  overriding  royalty  being  the  difference 
between  l/6th  and  30  per  cent,  the  10  7/12ths,  then 
of  the  total  production  Mr.  Block  owns  as  an  over- 
riding royalty,  and  evidence  will  be  introduced  as 
to  the  value  of  that  separate  and  apart  from  the 
value  of  his  sublease  and  his  equipment  thereon. 

As  the  court  has  informed  you,  in  a  condemna- 
tion suit  the  order  of  proof  is  reversed,  that  is,  the 
defendant  puts  on  his  case  first  and  shows  his  con- 
ception of  value,  and  then  the  plaintiff  offers  its 
evidence  in  rebuttal. 

I  think  that  about  concludes  what  I  have  to  say, 
if  the  court  please. 

The  Court:  Mr.  Dechter,  do  you  desire  to  make 
a  statement  at  this  time  or  at  a  later  time? 

Mr.  Dechter:  I  would  just  as  soon  make  it  now, 
your  Honor. 

The  Court:     Very  well. 

Mr.  Dechter:  May  it  please  the  court,  and  lady 
and  gentlemen  of  the  jury.  On  or  about  September 
of  1942,  as  Mr.  Weymann  has  informed  you,  Mr. 
Block  was  the  owner  of  an  oil  and  gas  leasehold 
embracing  two  parcels  of  property  which  are  des- 
ignated as  parcels  87  and  103.  Both  of  those  par- 
cels were  included  in  what  is  known  as  the  Playa 
del  Rey  oil  and  gas  field. 

There  had  been  two  wells  on  each  of  those  par- 
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eels.  However,  in  September  of  1942,  only  one  of 
those  wells  was  in  o])eration  and  producing  oil,  and 
one  day  in  September,  Mr.  Block  went  to  his  well 
and  he  was  told  that  the  well  was  no  longer  his, 
that  the  government  had  taken  it  over.  About  a 
month  later  a  complaint  was  filed  in  this  matter  in 
condemnation,  but  that  complaint  was  not  served 
and  was  amended  some  [62]  time  about  a  year  later, 
and  the  amended  complaint  was  served  on  Mr. 
Block. 

Under  that  amended  complaint  it  is  recdted  that 
the  govermnent  in  order  to  relieve  a  shortage  of 
gas  which  would  impede  the  war  effort — apparently, 
as  you  all  know,  during  the  winter  in  Southern 
California  there  usually  is  a  shortage  of  gas,  and 
during  normal  times  the  industrial  plants  have  been 
penalized  so  that  the  homes  would  get  the  gas  that 
is  necessary,  but  during  the  war  the  industrial 
plants  had  to  have  this  gas,  so  the  government,  in 
its  wisdom,  decided  to  take  over  this  entire  field 
and  use  it  as  an  underground  gas  reservoir,  instead 
of  buying  a  lot  of  land  and  building  tanks  to  store 
gas  on  the  surface. 

Mr.  Block  didn't  have  this  well  for  sale,  but 
when  the  government  wants  something  it  has  a 
right  to  take  it,  and  the  only  limitation  is  under 
our  Federal  Constitution  the  government  must  pay 
full  and  just  compensation  for  such  proi3erty. 

In  their  complaint  they  state  that  what  they  de- 
sire to  take  is  not  only  the  real  property  but  the 
personal  and  mixed  property.  In  their  complaint 
thev  state  the  desire  to  condemn  both  the  full  fee 
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simple  title  and  also  title  to  all  the  personal  prop- 
erty and  trade  fixtures  located  on  said  real  property. 

The  Court:  You  are  now  referring  to  the 
amended  complaint?  [63] 

Mr.  Dechter:  Yes,  your  Honor;  paragraph  8 
and  paragraph  10. 

The  Court:  Well,  I  only  call  attention  to  that 
because  you  first  said  there  was  a  complaint  and 
then  an  amended  complaint.  You  are  now  refer- 
ring to  the  amended  complaint  *? 

Mr.  Dechter:  Yes,  that  is  the  only  complaint  we 
have  seen,  your  Honor. 

The  Court:  I  just  want  to  make  it  clear  for  the 
record. 

Mr.  Dechter:  Thank  you.  It  will  be  your  prov- 
ince from  the  evidence  that  is  introduced  here  to 
try  to  place,  or,  rather,  make  Mr.  Block  whole,  that 
is,  by  giving  him  what  would  be  a  full  and  fair 
valuation.  If  he  had  desired  to  sell  said  property 
on  that  date,  in  arriving  at  that  valuation  you  are 
to  take  into  consideration  all  available  uses  to  which 
the  property  might  be  put. 

The  Court:  I  think  you  are  going  more  into  the 
matter  of  the  instructions  of  the  court  as  to  the  evi- 
dence that  may  be  received,  Mr.  Dechter. 

Mr.  Dechter:  Maybe  your  Honor  is  right.  At 
any  rate,  the  answer  filed  by  us  sets  forth  that  we 
have  this  leasehold  interest  which  is  subject  to  a 
total  landowner's  and  over-riding  royalty  of  30 
per  cent,  and  that  is  conceded  by  the  government 
that  we  own  that  interest;  that  we  also  own  10  7/12 
per  cent  of  the  sublessor's  or  overriding  royalty. 
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In  other  words,  Mr.  Block  has  acquired  and  now 
stands  in  a  [64]  sort  of  dual  position ;  he  is  also  the 
lessee  and  in  a  way  he  is  also  partly  the  sublessor 
or  landlord  of  this  sublease,  so  that  particular  over- 
riding royalty  or  sublessor's  interest  has  to  be  val- 
ued separately,  and  the  government  will  agree  with 
nie  on  that  point  that  that  will  require  a  separate 
valuation. 

Then  there  is  the  personal  property  and  trade 
fixtures  which  are  located  on  this  well  and  which 
are  used  in  connection  with  the  operation  of  the 
well.  In  that  regard  the  court  will  instruct  you  as 
to  how  you  are  to  place  your  valuation  on  that 
property  and  as  of  what  date  that  valuation  shall 
be  fixed.    I  believe  that  covers  it,  your  Honor. 

The  Court:  The  court  will  take  a  recess  at  this 
time  and  the  court  admonishes  the  jury  that  at 
this  recess  and  at  all  others  it  is  their  duty  not  to 
converse  among  themselves  nor  to  suffer  any  one  to 
address  them  upon  any  subject  connected  with  the 
trial,  and  not  to  form  or  express  any  opinion 
thereon  until  the  cause  is  finally  submitted  to  the 
jury.  This  is  not  just  a  formal  admonition  to  be 
listened  to  and  not  heeded,  but  it  is  one  that  must 
be  heeded  very  carefully.  It  is  very  important  that 
this  be  heeded  in  its  entirety  by  the  members  of 
the  jury.  I  may  say  that  sometimes  during  the 
course  of  a  trial,  and  particularly  if  the  trial  is  ex- 
tended, when  you  are  away  some  one  may  come 
up  and  start  to  talk  with  you  about  the  trial.  It  is 
done  innocently  in  most  cases.  [65]   But  if  that  hap- 
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pens,  just  say,  ''I  am  on  the  jury  and  I  can't  talk 
with  you." 

You  are  now  excused  for  a  few  minutes.  You 
may  retire  to  the  jury  room,  and  you  will  return 
when  called  by  the  bailiff. 

(A  recess  was  taken.) 

The  Court:     The  jurors  are  all  present  and  in 
their  places,  is  it  so  stipulated? 
Mr.   Wejrmann:     So   stipulated. 
Mr.  Dechter:     So  stipulated. 
The  Court:     You  may  proceed. 
Mr.  Dechter:     Call  Mr.  Block. 


SAM  BLOCK, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name  is  Sam  Block? 
The  Witness:    Sam  Block. 

Direct  Examination 
By  Mr.   Dechter: 

Q.  Mr.  Block,  you  are  the  defendant  in  this 
case?  A.     The  defendant,  yes. 

Q.  And  you  are  the  owner  of  parcels  87  and  103, 
described  in  the  amended  complaint  filed  in  this 
matter?  A.     Yes,  sir. 

Q.  And  those  parcels  consist  of  subleases  on  the 
real  [66]  property  described  in  the  amended  com- 
plaint. A.     Yes,  sir. 
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Q.  And  those  subleases  are  subject  to  30  per  cent 
landowner's  and  sublessor's  royalty? 

A.     Yes,  sir. 

The  Court:  Will  you  talk  out  a  little  louder, 
please,  Mr.  Block? 

The  Witness:     Yes. 

Q.  By  Mr.  Dechter:  On  one  of  those  subleases 
is  located  a  well  known  as  Block  Well  No.  10? 

A.     Yes. 

Q.  And  on  that  wall  in  September  of  1943,  '42, 
rather,  was  there  personal  property,  machinery  and 
equipment,  used  in  connection  with  the  operation 
of  that  well?  A.     Yes,  sir. 

Q.  And  that  personal  property  is  the  personal 
property  described  in  the  exhibit  attached  to  the 
complaint,  being  Exhibit  C? 

The  Court:  Are  you  referring  to  the  amended 
complaint  ? 

Mr.  Dechter:     Yes,  your  Honor. 

The  Court:  I  think  it  would  be  better  for  you 
to  designate  it. 

Mr.  Dechter:     An  amended  complaint? 

The  Court :  Yes ;  because  of  some  controversy  of 
which  you  are  aware,  I  think  it  would  be  better  to 
so  refer  to  it.  [67] 

Q.  By  Mr.  Dechter  (Continuing)  :  Which  per- 
sonal property  is  set  forth  on  Exhibit  C  of  the 
amended  complaint,  pages  1,  2,  3  and  4,  and  which 
is  headed  "Inventory  of  Material  and  Supplies 
Taken  Over  by  Defense  Plant  Corporation,  Septem- 
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ber,  1942,  Block  Oil  Company,  1055  South  LaBrea 

Street,  Los  Angeles'?" 

Mr.  Weymann:  Just  a  moment.  If  the  court 
please,  it  was  my  imderstanding,  I  believe,  that  we 
were  to  consider  now  only  the  overriding  royalty 
until  the  court  determined 

The  Court:  I  think  it  would  be  advisable  if 
that  could  be  done. 

Mr.  Dechter:  I  didn't  make  any  such  under- 
standing. I  told  the  court  in  chambers  that  I  would 
not  prefer  to  try  it  piecemeal,  I  would  rather  try 
the  whole  thing,  and  there  was  no  decision  made  on 
that  point.  That  is  my  understanding  of  what  took 
place  in  chambers. 

The  Court:  Well,  my  understanding  is  the  same 
as  Mr.  Weymann 's;  but  then  you  won't  be  bound 
by  that,  Mr.  Dechter.  My  thought  was  that  we 
would  tirst  consider  the  valuation  as  to  the  over- 
riding royalty;  that  as  to  the  other  two  items, 
they  could  be  considered  at  a  little  later  time,  fur- 
ther in  the  course  of  the  trial.  Mr.  Dechter,  you 
may  proceed  in  your  own  way. 

Mr.  Dechter:  Very  well.  May  I  have  the  ques- 
tion ? 

(The  question  was  read.)    [68] 

A.  Yes,  sir,  with  the  exception  they  overlooked, 
they  forgot  to  put  in  2,000  barrels  oil  tanks  in  this 
inventory.  [69] 

Q.  By  Mr.  Dechter :  In  other  words,  at  the  time 
that  the  Defense  Plant  Corporation  took  over  your 
property,  there  was  also  on  the  real  property  and 
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used   in   comiection   with   the   oil   well,   two    1000- 

barrel  tanks? 

A.     Yes,  sir. 

Q.     What  were  those  tanks  used  for? 

A.     To  pump  the  oil  in. 

Q.  For  the  purpose  of  storing  oil  produced 
from  the  well  until  such  time  as  the  purchasing 
company  removed  the  oil  from  those  tanks? 

A.     Yes,  sir. 

Q.  And  on  or  about  September  of  1942,  at  the 
time  the  Defense  Plant  Corporation  notified  you 
they  were  taking  over  your  property,  what  had 
this  Block  well  No.  10  been  producing? 

A.     25  barrels  per  day. 

Q.  And  in  addition  to  your  owning  this  lease- 
hold subject  to  30  per  cent  and  the  personal  prop- 
erty described  on  Exhibit  C  of  the  amended  com- 
plaint, supplemented  by  the  two  tanks  which  you 
have  mentioned,  did  you  in  addition  also  own  a 
part  of  the  sublessor's  or  overriding  royalty? 

A.    Yes. 

Q.     You  owned  how  much? 

A.     10  and  7/12ths  per  cent. 

Q.     10  and  7/12ths  per  cent  ?  A.     Yes.  [70] 

Q.  Now,  calling  your  attention  to  that  10  7/12ths 
per  cent  of  the  gross  oil  and  gas  from  Block  Well 
No.  10,  do  you  have  an  opinion  as  to  the  value — 
withdraw  that. 

What  is  your  business? 

A.     Producing  oil  and  oil  well  equipment. 
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Q.  When  you  say  oil  well  equipment,  what  do 
you  mean? 

A.  I  am  in  that  business  of  buying  pipe,  cas- 
ing and  machinery. 

Q.  You  have  been  in  the  business  of  buying  and 
selling  and  rendering  oil  well  machinery  and  equip- 
ment? A.     Yes,  for  the  last  ten  years. 

Q.     For  how  long? 

A.     For  the  last  ten  years. 

Q.     Here  in  Los  Angeles  ? 

A.     Los  Angeles  and  Bakersfield,  both. 

Q.  How  long  have  you  been  engaged  in  the  busi- 
ness of   owning  and  operating   oil  wells? 

A.     About  the  same  time. 

Q.  And  being  engaged  in  that  business,  you  have 
become  familiar  with  what  people  ask  and  what 
people  receive  for  oil  wells,  overriding  royalties  and 
oil  well  machinery  and  equipment? 

A.     Yes,  sir. 

Q.  Do  you  have  an  opinion  as  to  what  the  lease- 
hold interest  owned  by  you,  subject  to  30  per  cent 
land  owner's  and  overriding  royalty,  was  worth, 
or  the  fair  market  value  on  [71]  or  about  Septem- 
ber of  1942? 

A.     I  would  judge  aromid  $600.00  a  unit. 

Q.     I  am  talking  now  about  the  leasehold  interest. 

A.  Oh,  the  leasehold  interest.  You  mean  the 
equipment  ? 

Q.  Do  you  have  an  opinion?  First  answer  yes 
or  no. 

The  Court:     He  doesn't  understand  the  question, 
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apparently  from  his  question,   so  you  had  better 

start  in  again. 

Mr.  Dechter:     Very  well,  sir. 

Q.  Calling  your  attention  now  to  the  leasehold 
interest  which  you  own  in  Parcels  87  and  103,  sub- 
ject to  30  per  cent  landowner's  royalty,  do  you 
have  an  opinion  as  to  what  the  fair  market  value 
of  that  leasehold  was,  subject  to  30  per  cent  land 
o\vner's  and  overriding  royalty? 

The  Court:  I  think  you  had  better  state  the 
date. 

Mr.  Dechter:     As  of  September,  1942. 

The  Witness:     Yes,  sir. 

Q.  By  Mr.  Dechter:  And  what,  in  your  opin- 
ion, was  the  fair  market  value  of  the  leasehold  in- 
terest subject  to  that  30  per  cent  landowner's  and 
overriding  royalty  as  on  September  of  1942? 

A.     $35,000. 

Q.  And  does  that  valuation  include  the  value 
of  the  personal  property  and  fixtures? 

A.     No,  sir. 

Q.  And  what  in  your  opinion  was  the  value  of 
the  [72]  personal  property  and  fixtures  set  forth 
in  Exhibit  C  of  the  amended  complaint,  adding 
thereto  the  two  storage  tanks  you  have  mentioned? 

A.     $22,000. 

Mr.  Weymann:     I  didn't  get  that  answer. 
(Answer  read.) 

Q.  By  Mr.  Dechter :  What  in  your  opinion  was 
the  fair  market  value  of  the  10  7/12ths  per  cent 
gross  overriding  royalty  in  September  of  1942? 
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A.     $6,000. 

Q.  I  will  ask  you,  Mr.  Block,  if  you  know 
whether  the  demand  for  oil  properties  was  greater 
than  the  supply  in  the  year  1942  or  particularly 
about  September  of  1942? 

The  Court:  What  is  the  purpose  of  that  ques- 
tion? 

Mr.  Dechter:  The  purpose  is  to  show,  your 
Honor,  that  there  was  a  large  demand  for  oil  prop- 
erties and  a  very  few  oil  properties  available  at 
that  time. 

The  Court:     What  materiality  would  that  have? 

Mr.  Dechter:     Well,  it  goes  to  the  market  value. 

The  Court:  Wouldn't  that  be  more  a  matter  of 
cross  examination?  This  witness  has  not  only  quali- 
fied himself  to  testify  as  to  the  value  as  of  Septem- 
ber of  1942,  but  he  was  the  owner  of  the  property. 
So,  he  was  qualified  on  two  bases.  This  other,  it 
appears  to  the  court 

Mr.  Dechter:  I  think,  your  Honor,  I  don't  care 
to  press  [73]  it,  but  I  think  under  the  new  section 
of  the  Code  of  Civil  Procedure  if  a  person  testi- 
fied he  is  an  expert,  he  is  permitted  to  give  his 
reasons  as  an  expert. 

The  Court:  Yes,  but  you  are  asking  him  some- 
thing that  is  not  involved  in  that  type  of  question. 

Mr.  Dechter:     Very  well. 

The  Court:  If  you  want  him  to  give  his  rea- 
sons, you  may  have  him  do  so.  He  has  a  right 
to  do  that. 

Mr.  Dechter:     You  may  take  the  witness. 
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Cross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Block,  how  did  you  arrive  at  the  valua- 
tion of  $35,000  as  the  value  of  your  leasehold  in- 
terest ? 

A.  I  arrived  by  multiplying  so  many  barrels  per 
year  and  the  life  of  the  well  would  be  at  least  ten 
years,  and  by  multiplying  it,  it  would  be  that 
amount. 

Q.     Then,  will  you  give  us  those  figures,  please? 

A.  365  days  at  25  barrels  per  day.  That  would 
be  9,125  barrels  per  year. 

Q.     Yes? 

A.  At  94  cents  per  barrel  would  be  $8,577.50  per 
year. 

The  Court :     What  was  that  last  ? 
(Answer  read.) 

The  Court:     Proceed.  [74] 

The  Witness:  Now,  you  multiply  that  by  ten 
years,  the  life  of  the  well,  which  is  $8,575.00,  less 
30  per  cent  royalty  off. 

Q.     By  Mr.  Weymann:     What? 

A.  $8,575.00  less  30  per  cent  royalty  off.  It 
comes  to  $60,032.50. 

The  Court:     What? 

The  Witness:  $60,032.50,  and  the  rest  of  it  I 
have  allowed  for  operating  expense.  [75] 

The  Court:  You  allowed  roughly  $25,000.00  for 
operating  expense,  is  that  correct? 

The  Witness:     Pretty  close  to  that,  your  Honor. 
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Q.  By  Mr.  Weymann :  Mr.  Block,  do  you  know 
what  the  operating  costs  a  barrel  were? 

A.  Xo,  I  didn't  go  into  details  on  it,  of  figuring 
out  exactly  per  barrel;  but  I  think  it  cost  around 
45  cents,  40  cents  a  barrel. 

Q.     Operating  cost? 

A.  About  40.  I  don't  know,  I  never  kept  track 
of  it. 

Q.     You  don't  keep  books  of  account? 

A.  Yes,  I  do,  but  we  don't  break  it  down  exactly 
to  the  barrel. 

Q.     You  don't  break  it  down  to  the  barrel? 

A.     No.   I  have  no  company;  I  am  all  by  myself. 

Q.     You  just  kept  your  operating  costs  per  year? 

A.    Yes. 

Q.  In  September,  at  the  time  this  well  was 
taken  over,  was  that  well  producing  25  barrels  a 
day? 

A.  Yes,  sir;  and  I  could  have  produced  more  if 
I  would  have  used — I  have  what  you  call  a  vacuum 
compressor. 

Q.     You  may  explain  that. 

A.  I  have  a  vacuum  compressor  which  I  haven't 
used  it.  I  could  have  produced  more  oil  than  what 
I  had  produced. 

Q.     But  you  produced  25  barrels.  [76] 

A.     Yes. 

Q.     And  what  gravity  oil  was  that? 

A.     About  19  gravity  at  that  time. 

Q.  And  did  you  receive  the  posted  market  price 
for  that  oil  at  that  time  ?  A.     Yes,  sir. 
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Q.     Which  was  how  much? 

A.  Well,  that  year  was  only  around  75  cents 
per  barrel. 

The  Court :     What  year  is  that  ? 

The  Witness:  In  '42  it  was  only  75  cents.  But 
she  jumi3ed. 

The  Court:     What  year  was  that? 

The  Witness:     '42. 

Q.  By  Mr.  Weymann:  So  that  in  1942  you 
received  75  cents  per  barrel? 

A.     About,  yes. 

Q.  Mr.  Block,  you  have  testified  that  you  have 
been  in  the  oil  business  for  10  years  producing 
wells,  and  you  have  computed  that  that  well  pro- 
duced 25  barrels  a  day  for  365  days.  Is  it  not  a 
fact  that  the  production  of  that  well  has  steadily 
declined  ? 

A.  I  don't  think  so.  Not  according  to  our  books 
it  didn  't  decline.  In  fact,  I  could  have  made  a  better 
well  out  of  it. 

Q.     Do  you  know  whether  it  has  declined  or  not  ? 

A.     No,  sir. 

Q.     It  has  not? 

The  Court:  I  don't  believe  he  understood  the 
question.  Read  back  the  last  couple  of  questions 
and  answers. 

(The  record  was  read.) 

The  Court :  Did  you  mean  to  say  that  you  didn 't 
know  whether  it  had  declined  or  not? 

The  Witness:  I  have  had  it.  It  hasn't  declined 
since  I  have  had  the  well;  but  what  they  had  be- 
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fore,  I  don't  know,  what  the  well  was  doing  a  year 

or  two  years  before,  I  don't  know. 

The  Court:  You  meant  that  you  don't  know 
whether  it  has  declined  or  not?  That  is  your  an- 
swer ?  i 

The  AVitness:     That  is  the  answer. 

The  Court:  I  misunderstood  it.  I  thought  you 
were  not  answering  it  as  it  appeared  that  you 
were. 

Go  ahead,  Mr.  Weymami. 

Q.  By  Mr.  Weymann:  How  long  have  you 
owned  that  well,  Mr.  Block? 

A.     I  bought  it  in  about  February,  1942. 

Q.  Am  I  to  understand  from  your  answer  that 
you  had  no  knowledge  of  the  production  prior  to 
that  time?  A.     No,  I  haven't. 

Q.     You  have  no  knowledge  of  the  production? 

A.     No.  [78] 

Q.  You  don't  know  what  the  well  was  brought 
in  at?  A.     No,  I  don't. 

Q.  In  your  experience  as  an  oil  operator,  Mr. 
Block,  is  it  not  a  fact  that  the  production  of  an  oil 
and  gas  well  when  it  approaches  a  period,  its  eco- 
nomic limit,  that  the  production  declines'? 

A.  May  I  answer  it,  your  Honor,  a  little  dif- 
ferently ? 

Mr.  Dechter:  Your  Honor,  I  don't  understand 
the  question  myself.  I  think  the  question  is  am- 
biguous. 

The  Court:  It  isn't  very  clear  to  me,  Mr.  Wey- 
mann. 
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Mr.  Weymann:     I  will  reframe  the  question. 

Q.  By  Mr.  Weymann:  From  your  experience 
as  an  oil  operator,  can  you  say  whether  or  not  an 
oil  well  which  approached  its  economic  limit,  that 
is,  in  the  last  few  years  of  its  production,  declined 
in  the  amount  of  oil  produced,  that  is  to  say,  does 
the  oil  produced  remain  constant  throughout  the 
entire  life  of  the  well? 

Mr.  Dechter:  We  will  object  to  it,  your  Honor, 
upon  the  ground  it  is  a  compound  question.  I  don't 
know  what  part  the  witness  is  going  to  answer.  I 
think  it  ought  to  be  segregated  so  the  court  and 
jury  and  I  can  understand  just  what  part  is  being 
answered. 

The  Court:  I  believe  it  is  compound,  Mr.  W^ey- 
mami.  Let's  see  if  the  court  can  suggest  a  ques- 
tion that  might  serve  to  clarify  it  somewhat.  [79] 

We  speak  of  the  life  of  a  Avell,  that  means  the 
time  of  its  economic  production,  that  is,  when  it 
pays  to  produce  the  oil;  that  is  correct? 

The  Witness:     Yes,  that  is  correct. 

The  Court :  Now,  toward  the  end  of  the  life  of  a 
well,  does  it  decrease  from  its  peak  production? 

The  Witness:  Well,  that  is  a  question,  your 
Honor,  I  would  like  to  explain  just  a  couple  of 
words.  My  experience  in  the  oil  field,  I  happened 
to  own  quite  a  few  wells,  about  10  wells,  and  I 
bought  them  run  down  and  have  improved  each 
one  of  them  during  my  time  that  I  got  ahold  of 
them  in  production  by  working  on  them.   It  just 
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depends  how  they  are  taken  care  of.    That  is  my 

experience. 

The  Court:  Generally  speaking,  there  is  the  life 
of  a  well,  that  is,  it  produces  over  a  certain  period 
of  years? 

The  Witness:  That  is  what  they  say  in  the  oil 
field,  but  I  didn't  have  that  experience. 

The  Court:     Go  ahead,  Mr.  Weymann. 

Q.  By  Mr  Weymann:  Mr.  Block,  how  do  you 
arrive  at  the  figure  of  $6,000.00  for  the  overrid- 
ing royalty?  A.     $600.00  a  unit. 

Q.     How  much?  A.     $600.00  a  imit. 

Q.     How  do  you  arrive  at  $600.00  a  unit  ? 

The  Court:     What  is  a  unit?  [80] 

The   Witness:     Well,   one   royalty,   two   royalty. 

The  Court:     One  per  cent? 

The  Witness:     One  per  cent,  that's  right. 

Q.  By  Mr.  Weymann:  How  do  you  arrive  at 
$600.00? 

A.  I  know  in  some  fields  they  are  asking  as 
high  as  $1500  00  a  per  cent,  in  some  fields,  some 
wells. 

Q.     Speaking  of  this  field. 

A.  I  arrived  at  the  value  of  the  production  and 
so  forth. 

Q.  What  I  want  to  know  from  you,  Mr.  Block, 
is  how  you  figured  $600.00  per  unit  and  not  $500.00 
or  $1,000.00  or  $1500.00,  or  $50.00. 

A.     On  the  basis  of  the  income,  Mr.  Weymann. 

Q.     On  the  basis  of  the  income?  A.     Yes. 

Q.     What  was  the  income? 
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A.     Well,  I  just  gave  you  the  figures. 

Q.  You  gave  me  the  total  valuation.  What  was 
the  income  from  the  overriding  royalty? 

A.  I  didn't  break  that  down,  Mr.  Weyraann,  I 
didn't  break  that  down,  the  income.  I  know  I  paid 
— for  instance,  I  paid  that  company  in  HollyrV'Ood, 
they  had  about  16  per  cent,  I  can't  think  of  their 
name,  Bisma  was  connected  with  it,  Hollywood 
Guarantee 

Q.  In  other  words,  I  understand,  then,  Mr. 
Block,  that  [81]  you  have  no  way  of  segregating 
the  income  from  the  overriding  royalty  from  your 
operating 

The  Court:  Mr.  Weymann,  I  think  you  inter- 
rupted him  before  he  finished.  I  think  he  was  about 
to  say  what  he  paid  to  the  owner. 

The  Witness:  I  used  to  jmy  between  $135.00  to 
$140.00  a  month 

The  Court:  Now,  you  say  you  used  to.  What 
year*? 

The  Witness:     From  the  time  I  got  ahold  of  it. 

The  Court:  From  February  of  1942  up  to  Sep- 
tember 28th  ?   Which  is  it,  28th  or  18th  ? 

The  Witness:     28th. 

The  Court :     28th  of  September,  1942  ? 

The  Witness:     1942,  yes. 

The  Court:  During  that  time  you  paid  to  the 
owner  each  month,  to  the  owner  of  16  2/3,  royalty 
of  how  much? 

The  Witness:     $130.00  to  $135.00;  it  depends. 

The  Court :     $130.00  to  $135.00  a  month  ? 
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The  Witness:     Yes. 

The  Court:  It  varied  according  to  the  produc- 
tion? 

The  Witness:     Yes. 

Q.  By  Mr.  Weymann:  The  landowner's  roy- 
alty of  $130.00  to  $135.00  per  month. 

A  Pardon  me.  You  see,  the  advantage  of  own- 
ing a  royalty,  you  are  exempt  from  income  tax  on 
it,  too.  [82] 

Q.  By  Mr.  Weymann:  Let  me  ask  you  this: 
Is  that  subject  to  the  dehydration  charge,  or  inclu- 
sive of  it? 

The  Court:  Do  you  think  that  statement  ought 
to  be  allowed  to  stand,  "it  is  not  subject  to  any  in- 
come tax?" 

Mr.  Wejanann:     No.   I  move  to  strike  that. 

The  Court:  Because  I  think  you  might  agree, 
if  that  is  important,  that  there  is  a  percentage  of 
deduction  that  is  allowed,  but  it  isn't  100  per  cent. 

Mr.  Dechter :  That  is  correct.  It  is  27%  per  cent 
that  is  tax-free. 

The  Court:  Well,  that  answer  may  go  out.  Mr. 
Weymann,  is  it  stipulated  that  the  deduction  is 
271/2  per  cent? 

Mr.  Weymann:  It  is  stipulated  that  the  deduc- 
tion is  27%  per  cent.  But  I  don't  see  the  materi- 
ality of  it. 

The  Court:  As  to  the  matter  of  its  materiality, 
this  witness  volunteered  it,  you  didn't  state  any 
grounds  for  your  motion  to  strike. 

Mr.  Weymann:     Very  well 


Sam  Block  149 

(Testimony  of  Sam  Block.) 

Q.  By  Mr.  Weymami:  Mr.  Block,  in  estimat- 
ing the  income  from  that  leasehold  estate,  which  you 
stated  to  be  $35,000.00,  you  need,  of  course,  oper- 
ating equipment  in  order  to  produce  that  income,  do 
you  not?  A.     Yes,  sir. 

The  Court:  Mr.  Weymann,  it  is  just  12:00 
o'clock,  and  before  you  start  on  another  phase  of 
this  cross-examination  [83]  I  think  it  would  be 
well  to  take  our  noon  recess.  The  court,  accord- 
ingly, will  take  its  recess  at  this  time  until  2:00 
o'clock.  During  this  recess  the  jury  will  bear  in 
mind  the  admonition  of  the  court  heretofore  given. 
You  will  return  at  2:00  o'clock  this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  of  the  same  day.) 

Los  Angeles,  California, 
Wednesday,  July  25,  1945,  2 :00  p.  m. 

The  Court:  The  jurors  are  all  present,  is  it  so 
stipulated  ? 

Mr.  Weymann:     So  stipulated. 
Mr.  Dechter:     So  stipulated. 
The    Court:     First,   I   want   to   say   that   I   beg 
pardon  for  being  late,  but  I  was  involved  in  some 
important  business  of  the  court. 

Mr.  Weymann :  May  counsel  approach  the  bench, 
your  Honor? 

The  Court:     Yes. 

(Thereupon,  counsel  approached  the  bench, 
and  a  discussion  was  had  out  of  the  hearing 
of  the  jury  and  off  the  record.) 
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Mr.  Weymann:     Will  you  read  the  last  question 
and  answer,  please? 
(Record  read.) 

SAM  BLOCK, 

called  as  a  witness  by  and  in  behalf  of  the  defendant, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Cross  Examination — (Continued) 
By  Mr.  Weymann: 

Q.  And  in  making  that  estimate  of  $35,000.00, 
Mr.  Block,  did  you  contemplate  the  use  of  the 
equipment  which  was  [85]  on  the  well  at  the  time 
you  last  operated  it  when  the  Government  took  it 
over? 

A.     I  don't  quite  understand  that  question. 

The  Court:     Read  the  question,  please. 
(Question  read.) 

The  Witness:     I  don't  get  it. 

The  Court:  Reframe  the  question.  He  appar- 
ently doesn't  understand  it. 

Q.  By  Mr.  Weymann:  Mr.  Block,  in  order  to 
produce  this  oil,  the  futui-e  production  which  you 
valued  at  $35,000,  it  was  necessary,  you  had  in 
mind  that  it  was  necessary  to  have  equipment, 
X-)umping  equipment,  casings  and  rods  and  tubing 
to  produce  that.  Now,  in  arriving  at  that  figure, 
did  you  have  in  mind  the  use  of  the  equipment 
which  was  on  the  well  when  the  government  took 
it  over? 
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A.  Well,  you  got  to  have  equipment  in  order 
to  produce. 

Q.  Well,  was  your  $35,000  figure  based  on  the 
use  of  that  equipment?  A.     No. 

Q.  Well,  in  that  event  what  equipment  would 
you  use? 

A.  Well,  you  got  to  use  pumping  equipment  in 
order  to  operate,  but  this  equipment  I  didn't — you 
mean  to  depreciate  it  or  anything  like  that? 

Q.  Well,  let  me  try  to  reframe  the  question 
again.  You  estimated  the  value  of  the  future  pro- 
duction at  $35,000?  [86]  A.     That  is  right. 

Q.  Was  that  based  on  the  use  of  the  equipment 
which  was  in  the  well  or  similar  equipment? 

A.     I  just  based  it  on  the  production  of  the  oil. 

The  Court:  Well,  how  were  you  going  to  get 
that  oil  out  of  the  ground? 

The  Witness :     I  had  the  equipment. 

The  Court:     You  had  the  equipment? 

The  Witness:     Yes. 

The  Court:  And  that  is  the  equipment  that  was 
there  when  the  Government  took  possession.  Is  that 
correct  ? 

The  Witness:     Yes,  sir. 

The  Court :  Did  you  intend  to  use  that  same 
equipment  ? 

The  Witness:     Sure. 

Q.  By  Mr.  Weymann :  Mr.  Block,  you  estimate 
the  future  production  from  that  well  at  10  years? 

A.     Yes,  sir. 

Q.     Will  you  tell  the  jury,  please,  how  you  ar- 
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rived  at  a  period  of  10  years,  rather  than  20  or 

15  or  5  or  some  other  figure? 

A.  The  reason  why  is  I  have  got  other  wells 
in  Venice  that  I  have  had  for  over  8  years,  and 
it  don't  show  any  depletion  whatsoever. 

Q.  Those  wells  that  you  refer  to  are  not  in  this 
field?  A.     Just  down  the  hill. 

Q.     But  they  are  not  in  the  Playa  del  Rey  field? 

A.     Yes,  it  is  all  called  the  Playa  del  Rey  field. 

Q.  Do  they  produce  from  the  same  zone,  same 
horizon?  A.     That  I  don't  know. 

Q.  So  if  they  produced  from  another  oil  horizon 
they  would  not  be  comparable,  w^ould  they? 

A.     I  don't  know  that. 

Q.  But  you  merely  estimated  it  at  10  years  by 
reason  of  the  fact  that  you  had  wells  in  the  Venice 
field  which  had  produced  for  8  years? 

A.     Since  I  had  them. 

Q.  Mr.  Block,  the  production  of  that  well  which 
I  believe  you  stated  to  be  25  barrels  per  day,  did 
you  file  reports  v;ith  the  Division  of  Oil  and  Gas 
on  your  monthly  production?  [88] 

A,  I  didn't  personally,  but  my  operator  who 
worked  on  the  wells,  he  turned  it  over  to  my  ac- 
countant. Not  personally  I  didn't  take  charge  of 
that. 

Q.     You  didn't  operate  the  well  yourself? 

A.     No;  I  had  a  man  take  charge  of  that. 

Q.  Did  you  examine  those  to  see  whether  they 
were  correct  or  not? 
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A.  No,  I  really  didn't,  to  be  very  frank  with 
you. 

Q.  Then  you  are  unable  to  say  whether  those 
reports  truly  reflected  the  production  or  not? 

A.     I  do  not. 

Q.  In  stating  a  production  of  25  barrels  i)er 
day,  are  we  to  understand  from  that  that  includes 
only  clean  oil  or  total  fluid?  A.     Clean  oil. 

Q.     Do  you  know  how  much  water  was  produced? 

A.  No,  I  didn't  keep  track  of  that.  I  left  that 
to  the  operator. 

Q.  Do  you  know  w^hether  or  not  a  substantial 
amount  of  water  was  produced? 

A.     It  was  making  water,  all  right. 

Q.     It  was  making  water? 

A.     It  was  making  water,  yes. 

Q.  And  would  that,  in  your  opinion,  affect  the 
cost   of  production?   [89]  A.     It   costs  more. 

Q.     It  would  cost  more? 

A.     Cost  a  little  more. 

Q.  The  more  w^ater  you  raised  in  proportion  to 
oil  the  more  it  would  cost?  A.     Yes. 

Q.  You  estimated  the  value  of  that  by  taking  a 
figure  of  94  cents  per  barrel.  I  l^elieve  you  testified 
that  you  received  74  cents  per  barrel? 

A.     The  first  year. 

Q.  What  did  you  receive  at  the  time  the  govern- 
ment took  it  over? 

A.     Just  about  that,  75  cents. 

Q.     Why  then,  did  you  use  a  figure  of  94  cents? 
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A.  Because  we  got  the  raise  right  afterwards, 
in  about  a  few  months  afterwards. 

Q.  Was  that  raise  gotten  before  the  government 
took  it  over  or  afterwards'? 

A.  It  was  after  the  government  took  it  over.  1 
am  not  sure,  but  I  think  it  is.    I  am  not  quite  sure. 

Q.     You  don't  recall,  is  that  your  answer? 

A.     No,  I  don't  quite  recall. 

Q.  You  testified  that  you  paid  api)roximately 
$135.00  per  month  landowner's  royalty,  that  is  ap- 
proximately •? 

A.  By  looking  over  the  checks  I  just  noticed 
that.  [90] 

Q.  And  if  my  arithmetic  is  correct,  that  would 
amount  to  about  $8.00  a  per  cent,  is  that  right? 

A.     I  guess  so,  if  you  figure  it  out. 

Q.  Then,  the  overriding  royalty  on  the  same 
basis  would  amount  to  approximately  $85.00  per 
month,  is  that  correct? 

A.  I  couldn't  say  that,  because  I  didn't  break  it 
down. 

Q.     Did  you  keej)  any  separate  records? 

A.  Well,  the  government  had  it  for  over  three 
years  and  the  records  some  way  or  another  we 
haven't  been  able  "to  find.  I  have  been  looking 
for  it. 

Q.     At  the  time  you  operated  it? 

A.     We  did  keep  a  record  at  that  time. 

Q.  And  you  are  unable  to  say  how  much  the 
overriding  royalty  was  per  month? 

A.     I  am.     I  happened  to  look  over  the  checks 
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that  I  paid  that  time  the  Hollywood  Guarantee  and 
I  happened  to  notice  it  the  way  it  ran  for  quite  a 
few  months  that  way,  for  six  months  or  so. 

Q.  Mr.  Block,  didn't  you  keep  definite  records 
to  ascertain  whether  or  not  the  well  was  a  paying 
well  or  not  ? 

A.  Well,  the  only  record  I  have,  Mr.  Weymann, 
is  at  the  end  of  the  month  I  deduct  my  expenses  and 
how  much  is  left  over  every  month ;  the  first  of  the 
month  we  pay  everybody  off,  and  the  end  of  the 
month  from  all  the  10  wells  whatever  is  left  over. 

Q.     From  all  of  the  10  wells  together? 

A.     Together,  yes. 

Q.  But  you  kept  no  separate  record  from  this 
No.  10? 

A.  We  kept  records  on  every  one  of  them,  but 
I  couldn't  find  the  record  from  three  years  back. 

Q.  That  is  the  three  years  in  which  you  oper- 
ated the  well? 

A.  Three  years  ago  I  operated  the  well.  It  has 
been  three  years  since  the  government  had  it. 

Q.  And  you  can't  find  the  records  from  the  last 
year  of  your  operation? 

A.  I  cannot.  I  w^as  asking  my  man  and  he  said 
he  lost  them. 

Q.  Will  you  make  a  further  search,  Mr.  Block, 
and  if  you  can  find  them,  produce  them  in  court? 

A.     I  will  try  to. 

Q.  You  mentioned  something  about  putting  in 
a  vacuum  system  to  increase  the  production  of  that 
well.  A.     Yes,  sir. 
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Q.  Will  you  i:)lease  explain  to  the  jury  just 
what  that  is? 

A.     That  is  a  compressor  vacuum 

Q.     Talk  to  the  jury. 

A.  It  is  a  compressor  vacuum  right  on  the  top 
of  the  casing,  on  the  top  of  the  floor,  and  I  had  it 
there,  but  only  [92]  my  neighbors  on  all  the  wells 
surrounding  me,  they  asked  me  not  to  use  it  because 
somehow  they  feel  like  it  takes  away  some  of  their 
oil,  you  see,  so  to  be  neighborly  I  didn't  use  that 
vacuum.  But  I  had  it  there,  it  was  standing — 
when  the  government  took  it  over  it  was  there 
right  on  the  well,  but  I  didn't  use  it.  But  it  can 
be  produced  10  barrels  a  day,  at  least,  more  by 
using  that  vacuum. 

Q,  Would  that  be  true  if  the  adjoining  wells 
also  used  a  vacuum? 

A.     Maybe  they  did,  I  am  not  sure. 

Q.  Well,  I  mean  if  they  had.  In  other  words, 
to  use  a  homely  illustration,  here  is  a  glass  of 
lemonade  wdth  a  number  of  straws  in  it,  and  the 
one  that  can  suck  the  hardest  will  get  it  first.  Is 
that  it?  A.     Yes,  that  is  right. 

Q,  What  does  a  vacuum  system  of  that  kind 
cost,  Mr.  Block? 

A.  I  think  new  it  will  cost,  installing  and  every- 
thing, will  cost  $1,000. 

Q.     $1,000? 

A.     Yes,  between  the  installing  and  everything. 

Q.  When  you  made  this  valuation  to  which  you 
have  testified,  Mr.  Block,  so  we  can  get  this  thing 
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clear  in  our  own  minds,  was  that  the  estimate  of 
what  the  well  was  worth  to  you  or  what  you  thought 
a  willing  buj^er  would  pay  for  it  in  the  event  that 
you  were  willing  to  sell  it? 

A.     I  never  sold  any  wells. 

Q.     You  never  sold  any  wells? 

A.     I  don't  sell  any  wells. 

Mr.  Weymann:  Will  you  read  the  question, 
please  ? 

(Question  read.) 

The  Witness:  I  never  cared  to  sell  any  wells. 
I  always  [94]  liked  to  buy  them. 

The  Court:  Just  answer  the  question  yes  or  no, 
and  then  you  may  explain  your  answer  if  it  is 
necessary. 

The  Witness:  I  would  say  what  it  was  worth 
to  me. 

Q.  By  Mr.  Weymann:  Then,  the  figures  to 
which  you  have  testified  are  based  on  what  it  was 
worth  to  you? 

A.     Yes,  sir. 

Q.  Now,  when  you  bought  the  Colly  No.  1  and 
the  Colly  No.  2  wells,  you  bought  the  equipment 
which  was  in  those  wells  at  the  same  time,  did  you? 

A.     Yes,  sir. 

Q.     And  you  paid  a  lump  sum  for  both? 

Mr.  Dechter:  To  which  we  will  object  on  the 
ground  that  it  is  immaterial  how  or  under  what 
system  he  bought  the  well.  What  might  have  hap- 
pened in  one  case  would  have  no  bearing  on  the 
fair  market  value  in  the  average  case. 
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Mr.  Weymann:  It  is  a  preliminary  question, 
your  Honor.    I  want  to  develop  it  further. 

The  Court:  The  objection  is  overruled,  it  being 
preliminary. 

Q.  By  Mr.  Weymann:  Will  you  answer  the 
question,  please?  A.     What  was  the  question? 

Mr.  Weymann:  Will  you  read  the  question, 
please  ? 

(Question  read.)   [95] 

The  Witness:     Yes,  sir. 

The  Court :  Pardon  me  just  a  moment,  Mr.  Wey- 
mann. Mr.  McLay  has  brought  in  the  pads,  I  see. 
You  may  distribute  one  to  each  of  the  jurors,  Mr. 
Welch,  please.  You  may  use  those  if  you  desire 
to  make  any  notes  regarding  the  evidence.  It  is 
difficult  for  you  to  keep  all  these  figures  in  mind. 
That  is  the  reason  for  giving  you  these  pads. 

You  may  proceed. 

Q.  By  Mr.  Weymann:  When  acquiring  those 
wells,  Mr.  Block,  did  you  receive  an  inventory  or 
a  bill  of  sale  of  the  equipment  that  went  with  it? 

A.     Yes,  sir. 

Q.  And  since  you  acquired  the  well,  have  you 
added  any  equipment  to  it? 

A.     To  some  extent. 

Q.     Well,  to  what  extent?    What  items? 

A.  For  instance,  when  you  are  pulling  a  well, 
you  got  to  add  to  it  rods  and  tubing.  They  may 
have  found  some  bad  tubing  in  there  and  when 
we  pull  it  we  add  to  it  a  certain  amount. 

Q.     How  often  did  you  do  that,  Mr.  Block? 
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A.     Sometimes  twice  a  year. 

Q.  Sometimes  twice  a  year,  since  3^ou  acquired 
the  well? 

A.     Oh,  yes.     I  pulled  them  several  times. 

Q.     And  how^  long  would  that  take?  [96] 

A.  Oh,  it  would  take  some  time.  If  you  can't 
get  out,  you  got  to  w^ait  sometimes  two  weeks. 

Q.  And  you  would  have  to  replace  the  tubing 
with  new  tubing?  A.     Some  times,  yes. 

Q.  I  see.  Do  you  know  whether  the  equipment 
w^hich  was  in  the  well  w^hen  you  acquired  it  was 
new  or  secondhand  equipment? 

A.     It  was  used. 

Q.     It  w^as  used  equipment? 

A.     When  I  bought  it. 

Q.     Do  you  know  how  long  it  had  been  used? 

A.     No,  I  don't. 

Q.  You  don't  know.  Well,  now,  you  testified  in 
making  your  estimate  of  the  production  from  that 
well  on  wdiich  you  based  the  valuation,  you  esti- 
mated ten  years  or  3,650  days,  that  is,  365  days. 
You  didn't  make  any  allow- ance  in  that,  did  you, 
for  down  time  for  repairs,  pulling  tubing? 

A.     No,  I  did  not. 

The  Court:  Will  you  read  the  question  and 
answer,  please? 

(Question  and  answ^er  read.) 

The  Court:     Down  time? 

Mr.  Weyman:  Time  w^hen  the  well  was  off  pro- 
duction. 

Q.     Have  you  any  opinion  as  to  the  value  that 


160  United  States  of  America  vs. 

(Testimony  of  Sam  Block.) 

the  [97]  equipment  would  have  at  the  end  of  the 

productive  period  ? 

A.  If  the  O.  P.  A.  would  take  the  prices  off,  it 
would  be  more  today  than  when  I  bought  it. 

Mr.  Weymann:     I  move  to  strike  that. 

The  Court:     It  may  go  out  as  not  responsive. 

Mr.  Weymann:  Will  you  read  the  question, 
please  *? 

(Question  read.) 

The  Witness :     I  do. 

Q.  By  Mr.  Weymann:  And  what  would  that 
be,  Mr.  Block? 

A.  It  would  have  the  same  value  as  when  I 
bought  it  with  the  exception  of  the  engine. 

Q.  In  other  words,  with  the  continued  use  of 
it,  it  would  not  depreciate  in  value? 

A.  No,  it  would  not,  with  the  exception  of  the 
engine. 

The  Court:     Would  you  read  the  answer? 
(Answer  read.) 

Mr.  Weymann:  Will  you  speak  up  a  little 
louder  ? 

Q.  Mr.  Block,  are  you  familiar  with  the  regula- 
tions of  the  Division  of  Oil  and  Gas  on  the  aban- 
donment of  a  well? 

A.     Yes.     They  give  us  instructions  on  it. 

Q.     They  give  you  instructions?  A.     Yes. 

Q.     Do  you  know  what  they  require? 

A.     Yes,  I  do. 

Q.     Will  you  tell  the  jury,  please?  [98] 
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A.     I  couldn't  give  you- 


Mr.  Dechter:  That  is  objected  to  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 
The  government  isn't  taking  over  an  abandoned 
well.    They  are  taking  over  a  going  well. 

Mr.  Weymann :  It  goes  to  the  value  of  the  lease- 
hold estate  because  of  the  abandonment.  We  want 
to  bring  out  that  there  are  abandonment  costs  in- 
volved which  have  to  be  reckoned  in  figuring  the 
valuation  of  the  property. 

The  Court :     Will  you  read  the  last  two  or  three 
questions,  please,  Miss  Reporter? 
(Record  read.) 

The  Court :     The  objection  is  overruled. 

Mr.  Dechter:  I  would  like  to  make  the  further 
objection,  your  Honor,  that  it  calls  for  a  conclusion 
from  the  witness  and  is  not  the  best  evidence  if  it 
pertains  to  legal  instructions. 

The  Court:     I  think  that  objection  is  good. 

Mr.  Weymann :  May  I  be  heard  before  the  court 
rules  ! 

The  Court :     Yes,  you  may. 

Mr.  Weymann :  I  believe  this  witness  is  qualified 
as  an  experienced  oil  operator,  and  it  calls  for  the 
regulations  of  an  administrative  body. 

The  Court:  I  think  the  objection  is  good.  Sus- 
tained. 

Mr.  Weymami:     May  we  have  an  exception? 

The  Court:     Yes. 

Q.  By  Mr.  Weymann :  You  testified,  Mr.  Block, 
as  to  the  value  per  cent  of  the  overriding  royalties 
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and  fixed  that  at  $600.00.  You  also  stated  that  in 
valuations  of  oil  royalties,  overriding  royalties 
varied,  that  some  are  higher  than  that  and  some 
are  lower.    Is  that  correct*?  A.     Yes. 

Q.     What  in  your  opinion  makes  that  variation? 

A.  Well,  it  depends  on  the  production  of  the 
well. 

Q.  It  depends  on  the  production.  As  to  the 
amount  of  oiH 

A.-  Yes,  the  price  regarded  by  the  production 
of  the  well  and  also  there  is  no  expense  attached 
to  royalties,  you  see.  [100] 

Q.  You  had  at  the  time  the  government  took  it 
over,  I  think  you  testified,  two  1,000-barrel  tanks'? 

A.     Yes,  sir. 

Q.  And  you  used  those  to  store  the  oil  which 
you  produced?  A.     Yes,  sir. 

Q.  Those  were  necessary  for  the  continued  oper- 
ation of  the  w^ell,  were  theyf  A.     Sure. 

Q.     And  you  also  had  a  derrick?  A.     Yes. 

Q.     122-foot?  A.     122-foot  derrick. 

Q.  In  arriving  at  your  valuation  of  $22,400.00, 
I  believe,  what  valuation  did  you  place  on  those 
tanks? 

A.  Well,  they  overlooked  to  put  them  in  the 
inventory  altogether,  you  see. 

The  Court:  I  didn't  hear  the  answer.  Read  it, 
please. 

(The  answer  was  read.) 

Mr.  Weymann :     I  move  to  strike  the  answer. 
The  Court:     It  may  go  out.    Read  the  question. 
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(The  question  was  read.) 

The  Court:     Do  you  understand  the  question? 

The  Witness:     I  do. 

The  Court :     Answer  it.  [101] 

The  Witness :     $1500.00  for  both  of  them. 

Q.     By  Mr.  Weymann:    $1500.00  for  each? 

A.     No ;  both  of  them.    $750.00  apiece. 

Q.  By  Mr.  Weymann :  What  valuation  did  you 
place  on  the  derrick?  A.     $4,000.00. 

Q.     Derrick,  $4,000.00?  A.     Yes. 

Q.  Do  you  know  how  much  casing  there  was  in 
the  hole? 

A.  I  would  have  to  look  at  the  inventory  be- 
cause I  don't  remember  offhand. 

Q.  Well,  what  information  as  to  that  did  you 
have  before  you  when  you  arrived  at  this  valua- 
tion? 

A.  The  Union  Oil  Company  made  their  own  in- 
ventory and  gave  it  to  me. 

Q.  Did  you  take  that  estimate  from  the  Union 
Oil  Company's  inventory?  A.     Yes,  sir. 

Q.  Then  what  valuation  did  you  place  on  the 
casing  as  shown  by  the  Union  Oil  Company  inven- 
tory ? 

A.  Well,  it  is  such  a  long  inventory  I  can't 
recall  each  item  separately,  Mr.  Weymann.  I  would 
have  to  look  at  it. 

Mr.  Dechter:  I  have  no  objection  to  counsel 
using  their  own  exhibit,  which  is  the  inventory. 

The  Witness:  O.  P.  A.  prices,  that  I  can  tell 
you,  Mr.  [102]  Weymann. 
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Q.  By  Mr.  Weymann:  I  show  you  a  copy  of 
the  Union  Oil  Company's  inventory,  and  will  you 
examine  that  and  see  if  that  will  refresh  your 
recollection. 

Mr.  Dechter:  Is  that  the  same  as  set  forth  in 
the  exhibit? 

Mr.  Weymann:     That  is  the  mimeographed  copy. 

The  Witness:     What  is  the  question? 

Q.  By  Mr.  Weymann :  What  valuation  did  you 
place  on  the  casing? 

A.  Well,  Mr.  Weymann,  we  went  through  the 
O.  P.  A.  prices  on  it;  whatever  at  that  time  they 
allowed  us  to  sell  it  for. 

The  Court:     Can  you  tell  that  amount? 

The  Witness:     I  can't  remember  off  hand. 

The  Court:     All  right. 

Mr.  Weymann:     What  is  the  answer? 
(The  answer  was  read.) 

Q.  By  Mr.  Weymann:  What  value  did  you 
place  on  the  tubing? 

A.     35  cents,  it  seems  to  me. 

Q.     35  cents  per  foot? 

A.     Yes.    That  is  seamless  tubing. 

Q.  Now,  those  valuations  which  you  have  testi- 
fied to,  $750.00  each  for  the  tanks  and  $4,000.00  for 
the  derrick,  and  35  cents  per  foot  for  the  tubing, 
as  of  what  date  were  those  [103]  values  fixed  by 
you? 

A.  I  put  them  on  on  the  day  they  mailed  me 
the  inventory,  the  Union  Oil  Company. 

Q.     And  what  date  was  that? 
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A.     I  don't  recall  the  exact  date,  Mr.  Weymann. 

Q.  Well,  could  you  give  us  the  date,  approxi- 
mately? A.     It  must  have  been  in  1942. 

Q.     In  1942?  A.     Yes. 

Mr.  Weymann:  I  don't  know,  Mr.  Dechter,  but 
I  don't  believe  that  inventory  was  available  at  that 
time. 

Mr.  Dechter:  Well,  your  own  exhibit  says, 
"Taken  over  by  Defense  Plant  Corporation  Sep- 
tember 29,  1942." 

Mr.  Weymann:  I  don't  want  to  mislead  the 
witness. 

The  Witness :  That  must  have  been  in  *43,  then. 
I  don't  remember  exactly. 

Q.  By  Mr.  Weymann :  Then  you  have  no  pres- 
ent recollection,  have  you? 

A.     No,  I  haven't,  Mr.  Weymann. 

Mr.  Weymami :     I  see.    That  is  all,  Mr.  Block. 

Redirect  Examination 
By  Mr.  Dechter : 

Q.  Mr.  Block,  what  has  been  the  normal  oper- 
ating cost  for  operating  this  well  per  month? 

A.     A  couple  of  hmidred  dollars  a  month.  [104] 

Q.  Did  you  have  an  arrangement  with  some  oil 
operator  to  operate  this  well  for  so  much  a  month? 

A.     Yes,  sir. 

Q.  And  how  much  was  that  contract  cost  that 
you  had? 

Mr.  AYeymann:  Just  a  moment.  That  is  ob- 
jected to  as  irrelevant  and  immaterial.   The  cost  of 
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the  operation  to  this  defendant  may  be  entirely  dif- 
ferent from  that  of  another  party. 

Mr.  Deehter:     I  will  withdraw  the  question. 

Q.  Mr.  Block,  are  you  familiar  with  what  is 
the  usual  charge  that  is  made  in  the  Play  a  del  Rey 
field  for  operating  wells,  looking  after  the  opera- 
tion of  a  well  per  month?  A.     Yes,  sir. 

Q.  Do  you  know  different  operators  who  have 
looked  after  wells  of  others  and  made  charges  for 
that'?  A.     Yes,  sir. 

Q.  And  do  you  know  what  the  average  charge 
is  for  that  service?  A.     Yes,  sir. 

Q.  And  in  your  opinion  on  or  about  September 
of  1942,  what  was  the  fair  and  reasonable  charge 
for  the  normal  and  ordinary  operation  of  a  pump- 
ing well  like  your  well,  Block  Well  No.  10? 

A.     $50.00  a  month. 

Q.  Would  that  charge  include  such  extraor- 
dinary expenses  [105]  as  pulling  the  well,  or  re- 
pairs, or  things  of  that  kind?  A.     No,  sir. 

Q.  That  is  just  for  the  normal  and  usual  op- 
eration of  the  well?  A.     Right. 

Q.  And  in  addition  to  that  you  would  have  taxes 
and  insurance?  A.     Yes,  sir. 

Q.  And  you  would  also  have  replacements  from 
time  to  time?  A.     Yes,  sir. 

Q.  Do  you  know  whether  the  price  of  oil  has 
been  subject  to  regulation  by  the  Office  of  Price 
Administration  just  like  other  commodities? 

A.     Yes,  sir. 
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Q.  And  that  applies  to  crude  oil  prices  like 
crude  oil  produced  from  the  Block  Well  No    10? 

A.     Yes,  sir. 

Q.  In  your  opinion  if  there  wasn't  such  restric- 
tion on  the  crude  oil  price  would  the  market  price 
of  the  crude  oil  as  produced  by  Block  Well  No.  10 
be  higher  or  less  than  94  cents  a  barrel? 

Mr.  Weymann:     Just  a  moment,  please. 

A.     It  would  be  higher. 

Mr.  Weymann:  Just  a  moment.  That  is  ob- 
jected to  as  being  [106]  purely  conjectural  and 
speculative  and  no  proper  fomidation  laid  for  it. 

The  Court:  It  has  already  been  answered,  Mr. 
Weymann. 

Mr.  Weymann:  I  move  to  strike  the  answer, 
then. 

The  Court:     It  may  go  out. 

Mr.  Weymann:  May  the  jury  be  instructed  to 
disregard  the  answer? 

The  Court:     The  jury  is  so  instructed 

Q.  By  Mr.  Dechter:  Mr.  Block,  do  you  have 
an  opinion  as  to  whether  the  price  of  crude  oil 
would  be  higher  or  lower  in  the  absence  of  O.P.A. 
regulations?  A.     It  would  be  higher. 

Mr.  Weymann:  May  the  answer  go  out,  your 
Honor  ? 

The  Court :  Let  it  go  out.  The  jury  is  instructed 
to  disregard  it. 

Q.  By  Mr.  Dechter:  The  question  is  do  you 
have  an  opinion  as  to  whether  it  would  be  higgler 
or  lower?  Answer  it  yes  or  no.  A.     I  have. 
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Q.  Answer  yes  if  you  have  an  opinion  and  if 
not,  say  no 

The  Court:     He  said  I  have. 

The  Witness:     I  have. 

Q.  By  Mr.  Dechter:  Have  you  arrived  at  that 
opinion  by  discussions  with  other  oil  operators'? 

A.     I  did.  [107] 

Q.  Have  you  arrived  at  that  opinion  by  ar- 
ticles that  have  appeared  in  diiferent  oil  and  finan- 
cial periodicals?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  hearings  that  have 
been  conducted  before  the  Congress  of  the  United 
States?  A.     Yes,  sir. 

Q.     In  connection  with  the  price  of  crude  oil? 

A.     Yes,  sir. 

Q.  And  in  giving  your  opinion  as  to  whether  the 
price  would  be  higher  or  lower  you  are  basing  it 
upon  your  own  experience,  your  contacts  in  the  oil 
business,  and  what  you  have  read? 

A.     Yes,  sir 

Q.  Now,  I  will  ask  you  what  is  your  opinion  as 
to  whether  the  crude  oil  price  would  be  higher  or 
lower  than  that  fixed  by  the  Office  of  Price  Admin- 
istration? A.     It  would  be  higher. 

Q.  Are  you  familiar  with  whether  the  produc- 
tion of  your  well  has  increased  or  decreased  since 
the  Defense  Plant  Corporation  took  it  over  ? 

Mr.  Weymann:  I  object  to  it  as  entirely  im- 
material. What  happened  to  the  well  since  the 
government  took  it  oA^er  is  entirely  immaterial  in 
that  respect,  because  all  sorts   of  conditions  may 
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have  intervened  there  which   may  have   increased 
or  decreased  the  production.  [108] 
Mr.  Dechter:     May  I  he  heard? 

Mr.  Weymami:  It  is  conceded  this  property 
was  taken  over  for  a  natural  gas  storage  reser- 
voir, which  would  in  the  nature  of  things  have  a 
decided  effect.  The  well  may  have  been  shut  down, 
or  other  wells  may  have  been  shut  down,  so  what 
happened  after  the  government  took  it  over  would 
have  no  bearing  whatever  on  the  value. 

Mr.  Dechter:  May  it  please  the  court,  I  think 
it  has  a  material  bearing  for  this  reason:  not  only 
we,  but  the  government  are  going  to  have  witnesses 
on  the  stand  to  estimate  the  productive  life  of  this 
Vv^ell,  and  as  to  what  the  well  would  produce.  Now, 
they  are  going  to  try  to  put  themselves  in  the  po- 
sition as  to  the  date  when  the  government  took  the 
well  over,  but  in  arriving  at  that  estimate  they  ai'e 
merely  projecting  their  own  opinion  as  to  what  the 
production  will  be  in  the  future;  and  here  we  have 
a  situation  where  the  government  has  operated  the 
well  for  over  two  years,  since  it  has  taken  it  over, 
and  it  has  a  materiality  in  showing  whether  a  proj- 
ected estimated  of  the  productive  life  of  the  well  is 
in  line  or  otherwise,  and  I  think  for  that  purpose  it 
is  material.  I  agree  with  counsel  that  the  jury  has 
to  determine  the  fair  market  value  in  so  far  as  the 
leasehold  interest  is  concerned  as  of  the  date  that 
the  government  took  it  over,  but  we  have  a  situa- 
tion here  which  isn't  like  jDotatoes  or  flour  which 
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sells  every  day,  or  something  that  sells  on  an  ex- 
change   [109] 

The  Court:  I  think  you  stated  your  position 
very  definitely.  I  think  before  the  court  properly 
can  rule  on  that  question,  though,  and  the  objec- 
tion, that  you  should  lay  some  further  foundation. 
Ask  him  as  to  his  knowledge  of  whether  it  has  been 
continued  to  be  produced 

Mr.  Dechter:     Very  well,  your  Honor. 

Q.  By  Mr.  Dechter:  Mr.  Block,  are  you  famil- 
iar, from  your  own  knowledge,  as  to  whether  this 
well  has  continued  to  be  produced  after  the  date 
that  the  government  took  it  over  from  you  ? 

Mr.  Weymami:  We  object  to  that  on  the  ground 
that  it  is  immaterial. 

The   Court:     The   objection  is   overruled. 

Mr.  Weymann:     May  we  have  an  exception? 

Q.  By  Mr.  Dechter:  Do  you  understand  the 
question'?  A.     I  want  to  get  it  again. 

The  Court:  Do  you  know  whether  or  not  the 
government  has  continued  to  produce  oil  from  the 
Block  Well  No.  10  since  the  government  took  it 
over  ? 

The  Witness:     Yes,  sir. 

The  Court:     You  know  that? 

The  Witness:     Yes,  sir. 

Q  By  Mr.  Dechter:  You  have  been  on  the 
property  and  seen  the  well  ? 

A.     I  pass  by  there  every  morning.  [110] 

Q.     What  is  that? 

The  Court :     For  how  long  a  period  ? 
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The  Witness :  For  the  last  three  years,  since  they 
took  it  over. 

Q.  By  Mr.  Dechter:  And  do  you  know  of  your 
own  knowledge  as  to  whether  the  production  of  the 
well  has  increased  or  decreased  since  the  govern- 
ment took  it  over*? 

Mr.  Weymann:     Same  objection. 

A.     Increased. 

The  Court:  Read  the  question,  please,  Mr.  Re- 
porter. 

(The  question  was  read.)  [Ill] 

Mr.  Weymann:  I  move  to  strike  the  answer  for 
the  purpose  of  an  objection. 

Mr.  Dechter:     No  objection 

The  Court:  Well,  you  make  your  objection  and 
the  court  will  consider  it,  Mr.  Weymann: 

Mr.  Weymami:  The  objection  is  predicated  on 
this  ground,  your  Honor,  that  the  condition  of  the 
operations  of  that  entire  field  have  entirely  changed 
by  reason  of  the  injection  program,  that  necessar- 
ily by  reason  of  the  injection  there  has  been  a  gas 
drive.  On  other  wells,  it  hasn't  been  shown  whether 
other  wells  have  been  shut  down,  whether  certain 
wells  have  been  permitted  to  produce  and  whether 
certain  wells  have  been  shut  down,  all  of  which 
would  have  a  definite  and  decided  bearing  on  the 
13roduction  of  any  particular  well. 

The  Court:  I  think  it  would  be  proper  to  bring 
that  out  on  cross-examination.  I  think  this  answer 
may  stand. 

Mr.  Weymann :     May  we  have  an  exception  then  ? 


172  United  States  of  America  vs. 

(Testimony  of  Sam  Block.) 

The  Court:     Yes,  you  may. 

Q.  By  Mr.  Dechter:  Mr.  Block,  do  you  know 
of  your  own  knowledge  to  what  amount  the  barrels 
per  day  production  of  the  well  has  been  increased 
since  the  well  was  taken  over  by  the  governments 

A.     I  do. 

Mr.  Weymann:  May  we  have  a  general  objec- 
tion to  this  line  of  questioning'?  [112] 

The  Court:     The  same  objection? 

Mr.  Weymann:     Yes 

The  Court:     It  is  overruled. 

Mr.  Weymann:     Exception. 

Q.  ^Y  Mr.  Dechter:  And  to  what  amount  of 
barrels  per  day  has  the  well  increased,  Mr.  Block? 

A.     It  is  making  now  55  to  60  barrels  per  day. 

Q.  Mr.  Block,  based  upon  your  experience  in 
the  oil  well  equipment  business,  are  you  able  to 
state  whether  the  demand  for  second-hand  or  used 
oil  well  equipment  in  the  years  1942  and  1943  was 
greater  or  less  than  the  supply  available  of  such 
equipment?  A.     I  am. 

Q.     And  what  was  that  condition? 

A.  We  couldn't  supply  enough  for  the  buyers 
that  we  had  for  all  kinds  of  pipe,  casing,  and 
equipment  of  all  kinds. 

Q  And  are  you  able  to  explain  to  the  court  and 
jury  why  the  supply  of  used  or  second-hand  equip- 
ment was  insufficient  to  meet  the  demand  during 
that  time  ? 

The  Court:  Well,  is  that  important,  Mr.  Dech- 
ter, as  to  why  it  was  ? 
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Mr.  Dechter :  Well,  it  just  gives  the  background, 
your  Honor. 

The  Court:  Well,  is  that  necessary?  We  clon^t 
want  to  take  up  time  unnecessarily.  He  stated  the 
demand  was  greater  [113]  than  the  supply. 

Mr.  Dechter:     I  will  withdraw  the  question. 

Q.  I  will  ask  you  if  it  isn't  a  fact  that  during 
the  years  1942  and  1943  major  oil  companies  who 
IDreviously  very  seldom  purchased  used  equipment 
were  in  the  market  for  large  amounts  of  used  or 
second-hand  oil  equipment?  A.     Yes,   sir. 

Mr.  Weymann:  That  is  objected  to  as  calling 
for  a  conclusion. 

The  Court:  The  objection  is  sustained.  The  an- 
swer may  go  out. 

Q.  By  Mr.  Dechter:  Well,  are  you  familiar  of 
your  own  knowledge  as  to  whether  major  oil  com- 
panies were  buying  used  or  second-hand  equipment 
in  large  quantities?  A.     I  am 

Q.  Have  you  bought  tubing  and  rods  and  casing 
from  wells  that  have  been  operated  for  long  pe- 
riods of  time  ?  A.     I  have. 

Q.  And  has  that  equipment  that  you  bought 
from  wells  that  have  been  operating  from  eight 
to  ten  years  been  in  good  workmanlike  condition? 

A.    Yes,  sir. 

Q.  Now  is  it  or  is  it  not  a  fact  that  it  is  com- 
mon practice  in  the  oil  industry  for  oil  well  equip- 
ment like  derricks,  tubing,  rods  and  casing  to  be 
moved  from  one  well  to  [114]  another? 

A.     Yes,  sir. 

Mr.  Dechter:     That  is  all. 
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Recross   Examination 
By  Mr.  Weymann: 

Q.  Mr.  Block,  you  testified  that  production  of 
Block's  Well  No.  10  increased  from  55  to  60  bar- 
rels a  day  after  the  government  took  it  over? 

A.     From  25  it  was  55  and  60. 

Q.     On  what  do  you  base  that  conclusion? 

A.     It  is  a  secret  that  I  don't  want  to  give  out. 

The  Court:  Will  you  read  the  question  and  an- 
swer? 

(Question  and  answer  read.) 

The  Court:  You  answer  the  question.  You  vol- 
unteered the  information  and  it  was  brought  out  by 
your  attorney  on  redirect  examination,  so  just  an- 
swer the  question. 

A.  I  got  some  figures  from  the  Triangle  Oil 
Company  where  they  sell  the  oil. 

Q.  By  Mr.  Weymann:  Is  that  the  sole  basis  of 
your  information?  A.     Yes,  sir. 

Mr.  Weymann:  I  move  to  strike  the  defendant's 
testirnony  as  being  entirely  hearsay. 

The  Court:     It  may  go  out.  [115] 

Mr.  Weymann:  May  the  jury  be  instructed  to 
disregard  it? 

The  Court:  The  jury  is  instructed  to  disregard 
all  the  evidence  which  the  court  orders  to  go  out 
or  to  be  stricken. 

Mr.  Dechter:  I  might  state,  your  Honor,  that 
I  have  subpoenaed  the  records  of  the  Union  Oil 
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Company  for  that  production,  and  they  will  be  here 

exactly  as  to  the  amount  of  value. 

The  Court:  That  is  a  matter  that  may  be  pre- 
sented at  the  proper  time,  Mr.  Dechter. 

Q.  By  Mr.  Weymann :  The  $50.00  a  month  op- 
erating charge,  that  is  a  charge  for  a  pumper  to 
take  care  of  the  well  ?  A.     Yes,  sir. 

Q.  So  that  I  may  not  misunderstand  you,  Mr. 
Block,  that  does  not  include  the  cost  of  power? 

A.     No. 

Q.     Which   is   an   additional   charge. 

The  Court:  Does  it  include  any  oil  that  is  nec- 
essary to  use  ? 

The  Witness:  Nothing.  It  is  just  for  looking 
after  the  well. 

The  Court:  The  services  of  a  pumper  in  look- 
ing after  the  well? 

The  Witness:     That  is  right,  your  Honor. 

Mr.  Weymann:     That  is  all. 

Mr.  Dechter:     That  is  all. 

The  Court:     You  are  excused,  Mr.  Block.  [116] 

Mr.  Dechter :     I  will  call  Mr.  Rubin. 


ABRAHAM  RUBIN, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 
The  Witness:     Abraham  Rubin. 
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Direct  Examination 
By  Mr.   Dechter: 

Q.     Mr.  Rubin,  what  is  your  business  ? 

A.  I  am  in  the  oil  well  supply  business  and  oil 
business. 

Q.     How  long  have  you  so  been  engaged? 

A.  In  the  oil  well  supply  business  for  15  years, 
and  the  oil  business  about  a  year  and  a  half. 

Q.     Where  are  you  employed? 

A.  In  Southern  California  and  in  Central  Cali- 
fornia. 

Q.  And  during  that  time  you  have  become  fa- 
miliar with  the  prices  asked  and  received  for  oil 
well  equipment,  machinery  and  supplies  ? 

A.     Yes,  sir. 

Q.  And  do  you  know  what  that  type  of  personal 
property  has  sold  for?  [117]  A.     Yes,  sir. 

Q.  And  you  have  heretofore  been  shown  this 
inventory  of  personal  property  which  is  a  part  of 
Exhibit  C  of  the  amended  complaint  contained  on 
pages  1,  2,  3  and  4  of  Block's  Oil  Company  Well 
No.  10?  A.     Yes,  I  have  seen  a  similar  list. 

Q.  And  you  have  been  asked  to  look  it  over  for 
the  purpose  of  giving  an  opinion  as  to  the  fair 
market  value  of  that  personal  property? 

A.     Yes,  sir. 

Q.     And  have  you  formed  such  an  opinion? 

A.     Yes,  I  have. 

Q.  And  what  in  your  opinion  was  the  fair  and 
reasonable  market  value  of  that  personal  property? 
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Mr.  Weymann:     Just  a  moment,  please. 

Mr.   Dechter:     As   of 

Mr.  Weymann :  Pardon  me.  I  am  going  to  have 
an  objection  before  the  question  is  asked. 

Mr.  Dechter:     As  of  October  of  1943. 

Mr.  Weymann:  I  object  to  the  question  as  in- 
competent for  two  reasons.  In  the  first  place  the 
date  of  the  valuation  is  not  of  October,  1943;  on 
the  second  ground  that  the  property  taken  is  to  be 
valued  as  a  whole,  as  a  miit,  and  that  it  is  improper 
to  introduce  evidence  of  separate  elements  which 
go  to  make  the  valuation  of  the  entire  property 
taken.  [118] 

The  Court:  You  make  no  objection  then,  Mr. 
Weymann,  that  the  date  of  January  12,  the  filing  of 
the  amended  complaint,  is  not  used  in  any  way? 

Mr.  Weymann:  No.  I  make  no  objection  to  that. 
I  make  objection,  of  course,  to  the  date  of  October, 
1943. 

The  Court :  Yes.  Your  position  is  that  it  should 
be  September  28,  1942? 

Mr.  Weymann:  Yes,  of  the  valuation  of  that 
property  as  a  whole  without  separate  valuation  of 
any  of  the  elements  that  go  into  it. 

The   Court:     The  objection  is   overruled. 

Mr.  Weymann:  May  I  have  an  exception, 
please  % 

The  Court:     Yes. 

The  Witness:  Do  you  want  the  answer  in  dol- 
lars and  cents? 

Mr.  Dechter:     Yes. 
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The  Witness:  I  don't  remember  the  exact  total, 
but  I  went  over  those  figures  at  that  time  and  it 
seemed  to  me  it  was  over  $22,000.  I  can't  give  you 
the  exact  figure. 

Q.     By  Mr.  Dechter:     It  was  about  $22,000? 

A.  Yes,  over  $22,000  was  the  total  as  near  as 
I  can  recall. 

Q.  At  that  time  was  there  an  O.P.A.  ceiling  on 
most  oil  well  equipment,  machinery  and  personal 
property  ? 

A.  The  O.P.A.  ceiling  price  came  in  October  2, 
1943,  I  [119]  think  it  was. 

Q.  The  question  is,  was  there  an  O.P.A.  ceiling 
price  on  oil  well  supplies,  machinery  and  equipment 
in  October  of  1943?  A.     Yes,  there  was. 

Q.  And  was  that  O.P.A.  price  on  both  new  and 
used  equipment? 

A.  On  used  equipment.  New  equipment  Avas 
priced,  naturally.  The  ceiling  price  was  on  used 
equipment. 

Q.  Do  you  know  what  the  difference  was  in  the 
ceiling  price  on  used  equipment  and  the  new  prices 
on  the  same  type  of  equipment  ?  A.     Yes,  I  do. 

Q.     What  was  that  difference? 

A.     Roughly  about  15  per  cent. 

Q.  In  October  of  1943  was  the  demand  for  used 
oil  equipment  greater  than  the  supply? 

A.     Yes,  sir. 

Mr.  Weymann :  May  we  have  an  exception  to  all 
questions  along  this  line? 

The   Court:     Now,    Mr.    Weymann,    I    think    to 
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make  an  objection  now  such  as  that  would  not  quite 
reach  the  question  which  is  now  before  the  court 
or  before  the  witness  for  his  answer.  I  have  no 
objection  if  it  is  agreeable  to  Mr.  Dechter  that  it  b6 
understood  that  your  general  objection  is  to  go  to 
[120]  all  of  these  questions. 

Mr.  Weymann:  That  is  the  purpose  of  the  ob- 
jection. 

Mr.  Dechter:     I  will  so  stipulate,  your  Honor. 

The  Court:  Yes.  The  general  objection  you 
made  that  you  referred  to  heretofore? 

Mr.  Weymann:  That  is  correct.  I  simply  don't 
want  to  be  objecting  to  every  particular  question. 

The  Court:  I  think  that  is  very  proper,  but  I 
want  to  be  sure  it  refers  only  to  the  general  ob- 
jection. 

Mr.  Weymann:  To  the  general  objection,  that 
is  correct. 

The  Court:     The  objection  is  overruled. 

Mr.  Weymann:     Exception,  please. 

Mr.   Dechter:     Will  you  read  the  last  question 
and  answer,  Miss  Reporter'? 
(Record  read.) 

Q.  By  Mr.  Dechter:  Are  you  familiar  with  the 
Block  Well  No.  10  in  the  Playa  del  Rey  field'? 

A.    Yes,  sir. 

Q.     You  have  seen  that  well  in  operation  *? 

A.     Yes,  sir. 

Q.  And  you  have  had  experience  in  buying  oil 
wells'?  A.     Yes,  sir. 

Q.     And  in  selling  oil  wells'?  A.     Yes,  sir. 
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Q.  And  as  of  September  28,  1942,  do  you  have 
an  [121]  opinion  as  to  what  the  fair  market  value 
of  the  oil  and  gas  leasehold  owned  by  Mr.  Block 
embracing  this  producing  oil  well  and  subject  to  a 
landowner's  and  overriding  royalty  of  30  per  cent, 
assuming  that  said  well  was  producing  or  capable 
of  producing  at  or  about  that  time  approximately 
between  20  and  25  barrels  of  oil  per  day? 

A.     I  have. 

Mr.  Weyman:  That  is  objected  to  as  incompe- 
tent, and  no  proper  foundation  laid.  The  witness 
has  not  been  qualified. 

The  Court:  I  think  that  objection  is  good  as  to 
his  qualifications. 

Q.  By  Mr.  Dechter:  Over  what  period  of  time 
have  you  bought  and  sold  wells,  Mr.  Rubin? 

A.  Producing  wells  for  the  last  year  and  a 
half. 

Q.  Prior  to  that  time  had  you  been  familiar 
with  what  oil  wells  sold  for  and  what  people  were 
asking  and  receiving  for  them?  A.     Yes,  sir. 

Q.  And  in  arriving  at  an  opinion  as  to  the  fair 
market  value  of  this  Block's  well,  have  you  taken 
into  consideration  what  your  knowledge  has  been 
of  the  oil  business  as  to  what  people  have  asked 
for  and  received  for  oil  wells?  A.     Yes,  sir. 

Q.  And  in  giving  your  opinion  you  are  basing 
it  on  what  you  learned  from  your  experience  in  the 
oil  business?  [122]  A.     Yes,  sir. 

Q.     You  have  also  operated  oil  wells  yourself? 

A.     Yes,  sir. 
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Q.     And  also  for  others?  A.     Yes,  sir. 

Q.  Now,  do  you  have  an  opinion  as  to  the  fair 
market  value  of  the  oil  and  gas  leasehold  owned 
by  Mr.  Block'? 

Mr.  Weymami:     I  renew  my  objection. 

Mr.  Dechter:     Pardon  me,  may  I  finish? 

Mr.  Weymann:     I  am  sorry. 

Mr.  Dechter:  Subject  to  a  landowner's  and 
overriding  royalty  of  30  per  cent  and  capable  of 
producing  between  20  and  25  barrels  of  oil  per  day. 
All  right,  Mr.  Weymann. 

Mr.  Weymann:  I  renew  the  objection  on  the 
same  ground.  The  witness  is  still  not  qualified  to  ex- 
press an  opinion  of  the  value  of  the  Block  oil  well. 

The  Court:  He  is  merely  asking  him  if  he  has 
an  opinion.   He  may  answer  that  yes  or  no. 

The  Witness:     Yes,  I  have. 

Q.  By  Mr.  Dechter:  And  what  is  your  opinion 
as  to  the  fair  market  value  of  such  leasehold  and 
well  as  of  September,  1942? 

Mr.  Weymann:  I  renew  the  objection,  if  the 
court  please,  on  the  same  ground.  The  witness  is 
unqualified  to  testify  to  the  fair  market  value  of 
Block's  oil  well.  [123] 

The  Court:  I  think  the  objection  should  be  sus- 
tained. 

Mr.  Dechter:  Unless  the  court  cares  to  hear 
from  me,  I  believe  the  witness  has  testified  he  has 
had  experience  in  buying  and  selling  wells.  It  might 
go  to  the  weight  of  his  testimony,  not  to  the  ad- 
missibility. I  think  I  have  qualified  him  sufficiently. 
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The  Court:  Well,  he  has  only  been  in  the  busi- 
ness for  a  year  and  a  half,  and  this  other  state- 
ment about  his  talking  with  other  people,  in  the 
opinion  of  the  court  the  foundation  is  inadequate. 
The  objection  is  sustained. 

Mr.  Dechter :  Very  well.  You  may  take  the  wit- 
ness. 

Mr.  Weymann:     No  cross-examination. 

Mr.  Dechter:  You  may  step  down.  I  will  call 
Mr.  Crown. 


WALTER  J.  CROWN, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 
The  Witness:     Walter  J.  Crown. 

Direct  Examination 
By  Mr.  Dechter: 

Q.     Mr.  Crown,  what  is  your  business? 

A.     I  am  a  consulting  petroleum  engineer.  [124] 

Q.     How  long  have  you  so  been  engaged? 

A.     One  year. 

Q.  And  prior  to  that  time,  what  was  your  bus.i- 
ness  or  occupation? 

A.  I  was  petroleum  engineer  with  the  State  of 
California  Division  of  Oil  and  Gas  for  16  years. 
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Q.  You  were  connected  with  the  Division  of 
Oil  and  Gas  for  16  years?  A.     Yes. 

Q.     As  a  petroleum  engineer? 

A.     Yes,  as  a  petroleum  engineer. 

Q.  Prior  to  that  time,  what  was  your  occupa- 
tion or  profession? 

A.  I  worked  for  two  years  for  Standard  Oil 
Company  in  the  general  oil  fields  work,  plus  engi- 
neering. 

Q.     And  prior  to  that  time,  what  was  your  oc- 
cupation ? 

A.     I  mined  for  a  year  in  southern  Nevada. 

Q.  And  prior  to  that  time,  what  was  your  pro- 
fession and  occupation? 

A.  I  worked  for  Empire  Gas  &  Fuel  in  geology 
in  Kansas. 

Q.  Empire  Gas  &  Fuel  Company  is  one  of  the 
major  oil  comi3anies  on  the  mid-continent? 

A.     Yes,  that  is  correct. 

Q.     How  long  were  you  with  them? 

A.  That  was  just  a  short  time,  roughly  about 
six  [125]  months  after  I  got  out  of  school. 

The  Court:     Out  of  where? 

The  Witness:     The  university. 

The  Court :     AYhere  did  you  go  to  college  ? 

The  Witness:     Ohio  State  University. 

The  Court :     Were  you  graduated  from  there  ? 

The  Witness:     That  is  correct,  yes. 

The  Court:     What  year? 

The  Witness :     1923. 

The   Court:     You  majored  in  what? 
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The  Witness:     Geology. 

The  Court:     Go  ahead,  Mr.  Dechter. 

Q.  By  Mr.  Dechter:  In  your  work  with  the 
Division  of  Oil  and  Gas,  did  you  practice  petroleum 
engineering  and  geology?  A.     I  did. 

Q.  Are  you  familiar  with  the  Block  Well  No. 
10  in  the  Playa  del  Rey?  A.     Yes. 

Q.  And  have  you  been  asked  to  make  an  ap- 
praisal on  that  well  so  as  to  give  an  opinion  in 
this  court?  A.     Yes,  sir. 

Q.     And  did  you  make  such  an  appraisal? 

A.     I  did. 

Q.  Are  you  able  to  give  this  court  an  opinion 
as  to  the  [126]  fair  market  value  of  the  leasehold 
embracing  Parcels  87  and  103,  on  one  of  which 
parcels  is  located  a  producmg  oil  well  known  as 
Block  Well  No.  10,  subject  to  a  landowner's  and 
overriding  royalty  of  30  per   cent 

The  Court:  Don't  you  think  you  should  state 
the  gravity  of  the  oil  and  the  amount  of  produc- 
tion ? 

Mr.  Dechter:     and  producing  approximately 

20  to  25  barrels  of  oil  per  day  of  19  gravity  oil? 

The  Witness:  Was  that  question  did  I  prepare 
a  report  of  that  kind  ? 

Q.  By  Mr.  Dechter :  No.  Do  you  have  an  opin- 
ion as  to  the  fair  market  value?  A.     I  do. 

Q.  What  is  your  opinion  as  to  the  fair  market 
value  of  that  leasehold  and  well  as  of  September 
of  1942? 
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A.  I  placed  the  value  of  the  future  production 
from  that  well  at 

The  Court:  Oh,  no,  Mr.  Crown.  You  are  an- 
swering something  besides  the  question  that  was 
asked  you  [127] 

Q.  By  Mr.  Dechter:  You  just  give  us  your 
opinion  as  to  the  value.  We  will  go  into  the  rea- 
sons afterwards.  You  testified  you  have  an  opin- 
ion as  to  what  the  fair  market  value  was.  Now,  give 
us  what  that  opinion  is  without  giving  us  your  rea- 
sons at  this  time. 

A.     Approximately  $11,000.00. 

Q.  Does  that  include  the  personal  property  and 
the  fixtures  located  on  the  leasehold'? 

A.     It  does  not. 

Q.  That  is  just  for  the  oil  and  gas  leasehold 
and  the  oil  under  the  leasehold  ? 

A.     That  is  correct. 

Q.  In  arriving  at  that  particular  value,  have 
you  taken  into  consideration  any  value  for  the  suit- 
ability or  availability  of  this  property  as  a  gas 
reservoir?  A.     I  did  not. 

Q.  Do  you  have  an  opinion  as  to  whether  this 
property  on  or  about  September,  1942,  was  avail- 
able for  use  as  a  gas  reservoir  *? 

A.  I  am  not  sure  that  I  understand  that  ques- 
tion. 

Mr.  Dechter :     Will  you  read  that  question  ? 
(The  question  was  read.) 

The  Witness:     Yes. 
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Mr.  Weymann:  Pardon  me  a  moment.  Is  the 
answer  to  that  question [128] 

The  Court:     That  he  has  an  opinion. 

Q.  By  Mr.  Dechter :  And  do  you  have  an  opin- 
ion as  to  whether  on  September,  1942,  there  was 
a  demand  or  need  for  a  gas  storage  reservoir  such 
as  the  Playa  del  Rey  field? 

Mr.  Weymann:  That  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial. 

The  Court:  It  api^ears  to  the  court  that  the  ob- 
jection is  good,  Mr.  Dechter. 

Mr.  Dechter:  Your  Honor,  apparently  most 
of  these  witnesses  have  merely  given  an  opinion 
as  to  value  of  the  property  based  solely  on  its  use 
as  an  oil  well.  Now,  the  government  has  taken  over 
this  field  not  for  the  use  as  an  oil  well,  but  for  use 
as  a  gas  reservoir  or  gas  storage  project.  Now, 
it  is  my  contention  that  there  was  a  great  need  in 
Southern  California  for  such  a  project,  consider- 
ing the  peculiar  situation  that  w^e  have  here  every 
winter  of  there  being  a  shortage  of  gas  when  the 
cold  weather  is  in  existence,  and  I  think  under  the 
rules  annoimced  by  the  cases  that  there  should  be 
taken  into  consideration  all  available  uses  that  the 
property  may  be  put  to,  not  just  the  use  that  it  is 
being  put  to.  In  other  words,  an  owner  may  only 
use  property  for  pasture  purposes,  but  it  may  be 
valuable  for  a  much  higher  use.  That  is  my  pur- 
pose. 

The  Court:     Well,  do  you  want  to  bring  this  out 
as  to  its  highest  and  best  use?  [129] 
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Mr.  Dechter:     Yes,  that  is  my  purpose. 

Mr.  Weymann:  May  I  be  heard  on  that,  if  the 
court  pleases? 

I  think  it  is  fundamental  that  the  use  to  which 
the  condemnor  puts  this  property  or  can  put  the 
property  is  no  criterion  whatsoever  as  to  the  value 
of  the  property  at  the  time  it  was  taken.  More- 
over, the  property  which  this  defendant  owned  and 
which  is  taken  is  a  leasehold  estate  for  the  purpose 
of  producing  oil  and  gas;  the  only  use  to  which 
it  could  have  been  put  by  the  defendant  under  his 
right,  under  his  lease,  is  that  use  to  which  it  v/as 
put.  So,  any  evidence  or  any  speculation  as  to 
what  use  the  condemnor  or  any  one  else  may  put 
the  property  to  is  entirely  without  the  realm  of 
conjecture  or  opinion  as  to  what  use  the  property 
may  be  put  to. 

Mr.  Dechter:  I  agree  with  Mr.  Weymann  that 
the  use  to  which  the  condemnor  should  ])ut  the 
property  should  not  enter  into  the  valuation;  in 
other  words,  any  increment  or  increase  in  the  value 
of  the  property  by  reason  of  what  the  condemnor 
does  after  it  acquires  it  would  not  be  pertinent. 
But  if  the  condemnor  takes  over  a  piece  of  property 
which  is  available  for  certain  use,  and  thereafter 
puts  it  to  that  use,  it  certainly  is  competent  under 
the  cases  to  bring  out  what  that  use  is,  just  like 
those  cases,  that  long  line  of  reservoir  cases  in  Cali- 
fornia, where  property  in  San  Diego  and  up  in 
the  San  Joaquin  Valley  was  just  being  used  for 
grazing  land,  but  they  [130]  happened  to  be  so 
situated  that  they  could  also  be  used  for  a  reservoir. 
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and  the  court  permitted,  in  those  cases,  a  value 
to  be  put  on  of  what  the  highest  use  would  be  which 
in  that  case  was  a  reservoir. 

The  Court:  Do  you  have  any  of  those  cases  at 
hand? 

Mr.  Dechter :  Yes,  your  Honor.  They  are  among- 
my  instructions,  and  I  will  give  them  to  you.  The 
cases  cited  under  Instruction  No.  7,  No.  8.  The 
leading  cases  on  that  point  are  San  Diego  v.  Neale, 
which  is  noted  under  Instruction  No.  7,  88  Cal. 
50,  Spring  Valley  Water  Works  v.  Drinkhouse,  92 
Cal.  528. 

The  Court:  Well,  they  are  all  under  those  two 
instructions,  are  they? 

Mr.  Dechter:  Yes.  And  then  there  are  some 
other  cases.    City  of  Stockton  v. 

The  Court:  Are  they  under  the  same  instruc- 
tion? 

Mr.  Dechter:     Instruction  No.  9. 

The  Court:  What  have  you  to  say  about  that, 
Mr.  Weymann? 

Mr.  Weymann:  I  believe  a  preliminary  ques- 
tion would  probably  settle  the  whole  proposition. 
Whether  or  not  this  property  could  be  used  as  an 
oil  reservoir  alone  or  in  conjunction  with  other 
property. 

The  case  of  United  States  v.  Olsen,  I  haven't  the 
citation  here  with  me,  is  decisive  on  that  point, 
that  no  additional  valuation  can  be  placed  upon 
the  property  for  use  as  a  reservoir  [131]  or  a  dam 
site  merely  because  of  the  possibility  of  its  aggre- 
gation with  other  property. 
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The  Court:     What  is  that  citation? 

Mr.  Weymann:  United  States  v.  Olsen.  I  will 
send  for  that. 

The  Court :     What  is  the  citation  ? 

Mr.  Weymann:     United  States  v.  Olsen. 

The  Court :     Don't  you  know  the  volume  number? 

Mr.  Weymann:  I  haven't  it,  but  I  will  send 
for  it. 

Mr.  Dechter:  I  can  give  you  that  citation.  292 
U.  S.  246  at  255.  It  is  found  in  my  Instruction 
No.  14b.  And  that  case  is  construed  in  a  later  case 
which  is  cited  in  Instruction  14b,  the  case  of  United 
States  V.  Powelson,  which  is  cited  there,  and  it  con- 
strues the  Olsen  case. 

The  Court:  The  court  would  like  to  have  you 
discuss  this  matter  in  the  absence  of  the  jury,  and 
I  think  it  will  take  some  time,  so  the  court  will 
excuse  the  jury  now  until  tomorrow  morning  at 
10:00  o'clock. 

The  members  of  the  jury  are  now  excused  from 
attendance  upon  the  court.  You  will  return  to- 
morrow morning  at  10:00  o'clock. 

Bear  in  mind  the  adm.onitions  of  the  court  here- 
tofore given  you.  That  is,  that  you  are  not  to 
converse  among  yourselves  or  suffer  yourselves  to 
be  addressed  by  any  person  on  any  subject  con- 
nected with  the  trial,  and  you  are  not  to  form  [132] 
or  express  any  opinion  thereon  until  the  cause  is 
finally  submitted  to  you.  You  are  now  excused. 
Return  tomorrow  at  10:00  o'clock.  Court  will  re- 
cess for  a  few  minutes. 

(A  recess  was  taken.) 
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(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

The  Court:  Mr.  Dechter,  if  you  will  make  a 
concise  statement  of  your  position  and  refer  to  your 
authorities. 

Mr.  Dechter:  Yes.  My  position,  your  Honor,  is 
that  we  are  entitled  to  show  the  different  uses  to 
which  the  property  may  be  put,  and  particularly 
the  highest  and  best  use;  and  while  market  value 
might  not  be  based  upon  any  particular  use,  it 
does  permit  evidence  to  be  introduced  as  to  the 
various  uses  and  what  the  highest  and  best  use  is, 
and  for  the  expert  to  take  that  into  consideration 
in  giving  his  market  valuation. 

In  this  recent  case  of  United  States  v.  Powelson, 
87  Law.  Ed.  1390,  quoting  the  court  at  1397  and 
1398  verbatim,  that  is  Instruction  14b.  That  in- 
struction is  taken  word  for  word  out  of  that 
particular  case.  The  court  says:  "An  owner  of 
land " 

The  Court :     Wait  just  a  moment. 

Mr.   Dechter:     The  court  says: 

"An  owner  of  lands  sought  to  be  condemned  is 
entitled  to  their  'market  value,  fairl}^  determined.' 
[133]  *  *  *  That  value  may  reflect  not  only  the 
use  to  which  the  property  is  presently  devoted  but 
also  that  use  to  which  it  may  be  readily  converted. ' ' 
Citing  different  cases.  "In  that  connection  the 
value  may  be  determined  in  light  of  the  special  or 
higher  use  of  the  land  when  combined  with  other 
parcels;  it  need  not  be  measured  merely  by  the  use 
to  which  the  land  is  or  can  be  put  as  a  separate 
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tract.  *  *  *  But  in  order  for  that  special  adapt- 
ability to  be  considered,  there  must  be  a  reasonable 
probability  of  the  lands  in  question  being  combined 
with  other  tracts  for  that  purpose  in  the  reasonably 
near  future.  *  *  *  In  absence  of  such  a  showing, 
the  chance  of  their  being  united  for  that  special 
use  is  regarded  'as  too  remote  and  speculative  to 
have  any  legitimate  effect  upon  the  valuation.'  " 

In  this  particular  case  there  was  a  divided  court, 
a  five  to  four  decision,  and  the  majority  court  held 
that  the  particular  use  that  the  defendant  was 
trying  to  show  the  property  would  be  adapted  to 
was  too  remote,  because  the  only  w^ay  it  could  be 
done  would  be  by  condemnation.  The  dissenting 
judges  held  that  in  itself  was  not  a  drawback  or 
deterrent,  and  the  court  should  have  permitted  the 
instruction  to  be  given.  I  think  the  evidence  was 
received  and  the  instruction  was  given  to  the  jury. 

The  first  part  of  the  language  I  read  is  almost 
exactly  the  same  language  that  is  used  by  our  Cali- 
fornia cases.  For  example,  in  San  Diego  v.  Neale, 
78  Cal.  59,  defendant's  Instruction  11:  ''You  are 
instructed  that  in  fixing  market  value " 

The  Court:  Let  me  find  that  now.  Your  In- 
struction 11? 

Mr.  Dechter:     Yes. 

The  Court:     Go  ahead. 

Mr.  Dechter  (reading) :  "You  are  instructed  that 
in  fixing  the  market  value  of  the  property  of  the 
defendant  taken  by  the  United  States,  you  should 
consider  the  highest  and  best  use  to  which  the 
property  is  suitable,  having  regard  not  only  to  the 
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existing  business  or  wants  of  the  community  but 
also  those  that  may  reasonably  be  expected  in  the 
immediate  future. ' ' 

Now,  there  has  been  an  existing  want  in  this  com- 
munity for  a  gas  storage  project  almost  for  the  last 
10  years,  ever  since  Los  Angeles  has  grown  to  the 
size  that  it  has,  and  there  has  always  been  a  cur- 
tailment of  gas  to  industrial  uses  in  order  to  supply 
domestic  uses. 

In  Instruction  No.  9  we  cite  the  case  of  the  City 
of  Stockton  V.  Ellingwood,  96  Cal.  App.  708.  That 
is  a  very  exhaustive  case,  and  the  court  in  that 
case  goes  into  all  the  previous  cases  and  also  cases 
outside  the  State.    The  court  [135]  there  says: 

"Market  value  is  the  price  in  terms  of  money 
which  the  property  will  bring  if  offered  for  sale 
in  the  open  market  with  a  reasonable  time  to  find 
a  purchaser  buying  with  full  knowledge  of  all  the 
uses  and  purposes,  including  the  highest  and  best 
jmrpose  to  which  it  is  adapted  or  for  which  it  is 
capable  of  being  used;  and  in  ascertaining  the 
market  value  of  the  properties  taken  in  this  pro- 
ceeding for  public  use,  you  should  consider  all  of 
the  purposes,  including  the  highest  and  best  pur- 
pose for  which  the  land  is  adapted  and  the  price 
for  cash  it  would  bring  on  the  28th  day  of  Septem- 
ber, 1942  for  any  such  purposes,  allowing  a  reason- 
able time  to  find  a  purchaser."  In  Instruction 
No.  10,  line  4: 

"The  inquiry  in  such  cases  must  be:  what  is  the 
property  worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at  the  time 
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applied,  but  with  reference  to  the  uses  to  which 
it  is  reasonably  adapted — that  is  to  say,  what  is  it 
worth  from  its  availability  for  valuable  uses?" 

I  might  state,  your  Honor,  that  only  recently  the 
Pacific  Lighting  Corporation  by  private  arrange- 
ment, not  by  condemnation,  acquired  the  right  to 
the  Golita  oil  field  for  the  purpose  of  using  that 
as  a  gas  storage  reservoir  for  the  [136]  purpose  of 
supplying  the  communities  around  Santa  Barbara 
and  Ventura.  And  I  understand  the  Standard  Oil 
Company  has  been  using  the  Rio  Vista  field  in  the 
San  Joaquin  Valley  for  the  same  purpose. 

Under  Instruction  No.  7,  the  cases  cited  there 
are  the  cases  that  are  cited  most  often  in  California 
on  condemnation  cases.     It  is  said: 

"What  is  the  property  Vv^orth  iii  the  open  market, 
viewed  not  merely  with  reference  to  the  use  to 
which  it  is  at  the  time  applied,  but  with  reference 
to  the  uses  for  which  it  is  adapted;  that  is  to  say, 
wdiat  is  it  worth  from  its  adaptability  for  all  uses, 
having  regard  to  the  existing  wants  of  the  com- 
munity and  such  wants  as  may  be  expected  in  the 
immediate  future,  and  in  this  connection  you  may 
take  into  consideration  all  of  the  uses  for  which 
the  property  is  adaptable,  including  its  particular 
fitness  for  particular  purposes,  when  such  evidence 
of  such  purposes  forms  a  factor  in  determining  the 
market  value." 

In  addition  to  gas  being  used  in  these  fields  for 
the  purpose  of  storing  gas  in  recent  years  there 
has  been  adopted  a  system  of  gas  drive  or  repres- 
suring  of  oil  fields  where  gas  is  brought  in  for  the 
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purpose  of  replacing  the  propulsive  force  that  was 
there  originally  when  the  gas  was  not  seriously 
diminished  in  forcing  the  oil  to  the  surface,  and 
in  this  [137]  particular  case  it  is  our  contention 
that  this  gas  reservoir  serves  a  double  purpose:  It 
serves  a  purpose  of  storing  the  gas  and  getting  it 
out  when  you  need  it  in  the  winter,  and  at  the 
same  time  it  serves  the  purpose  of  getting  out  more 
gas  and  getting  out  more  oil  because  the  greater 
the  gas  force  you  have  the  more  oil  you  are  able 
to  extract.  There  is  something  else  that  I  under- 
stand. Not  every  field  can  be  adapted  as  a  gas 
storage  reservoir,  and  in  this  particular  area  Playa 
del  Rey  is  probably  the  only  one,  or  one  of  the 
few  fields  that  can  be  used  for  that  particular 
purpose. 

Mr.  Weymann:  If  the  court  please,  I  agree 
thoroughly  with  Mr.  Dechter^s  statement  that  gas 
drive  through  the  injection  of  the  gas  tends  to 
increase  the  production  of  oil  and  gas  for  these 
wells. 

The  Court:  You  are  speaking  of  repressuring 
now? 

Mr.  Weymann:  Yes,  repressuring.  This  is  one 
of  those  peculiar  situations  where  the  instruction 
with  regard  to  the  highest  and  best  use  is  n(^t  ap- 
plicable, in  our  opinion,  for  several  reasons. 

I  am  entirely  in  accord  with  Mr.  Dechter's  state- 
ment of  the  law  generally,  but  I  contend  that  it 
isn't  applicable  to  this  case. 

The  Court:  Let  me  see  if  I  get  your  ]:)osition 
clearly.     It   is  that  the   general   rule   is   that   the 


Sain  Block  105 

property  may  be  valued  as  to  its  highest  and  best 
use,  is  that  correct?  [138] 

Mr.  Weymann:     That  is  correct. 

The  Court :  But  that  does  not  apply  to  this  situa- 
tion because  of  some  peculiar  circiunstance  ? 

Mr.  Weymann:     That  is  correct. 

The  Court:  Very  well.  Now,  will  you  explain 
why? 

Mr.  Weymann:  There  are  two  circumstances. 
In  the  first  place,  the  condemnee  here  is  not  in  the 
position  of  the  owner  of  the  land  who  may  put 
the  land  to  any  use.  That  is,  one  owning  the  land 
in  fee  simple  may  put  it  to  any  lawful  use. 

We  have  to  bear  in  mind  that  Mr.  Block's  prop- 
erty here  was  a  limited  and  special  use;  that  the 
only  right  he  had  in  that  land  was  to  use  it  for 
the  production  of  oil  and  gas. 

To  take  an  analogy,  suppose  Bullock's  store  build- 
ing at  the  corner  of  Broadway  and  Seventh  was 
condemned,  and  assuming  that  Bullock's  had  a  99- 
year  lease  on  that  property  for  store  purposes  and 
was  entitled  to  part  of  the  condemnation  for  the 
taking  of  its  lease.  Now,  assuredl}^,  Bullock's  would 
not  be  entitled  to  have  considered  as  the  valuation 
of  its  lease  a  possible  use  for  hotel  purposes  or  for 
some  use  not  permitted  by  the  terms  of  its  lease, 
because  that  is  excluded  from  the  nature  and  quality 
and  limitation  of  the  estate  which  Bullock's  owns. 

Now,  Mr.  Block  is  entirely  in  the  same  situation. 
He  has  no  right  under  the  terms  of  his  lease  to 
use  it  for  a  gas  storage  reservoir  or  for  any  purpose 
other  than  the  production  of  gas  and  oil.     I  cited 
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to  the  court  the  case  of  Olson  v.  United  States, 
which  seems  to  me  to  be  controlling  in  this  instance. 

The  Court:  Mr.  Welch,  will  you  get  me  292 
U.  S.,  please? 

Mr.  Weymann:  There,  a  number  of  parcels  of 
land  was  sought  to  be  condemned,  and  one  of  the 
defendants  claimed  compensation  for  the  use  of  the 
property  for  reservoir  purposes,  and  it  there  ap- 
peared that  the  property  could  be  used  for  that 
purpose  only  in  connection  with  other  land.  The 
court  cites  Nichols  on  Eminent  Domain  and  says: 

"The  fact  that  the  most  profitable  use  of  a  parcel 
can  be  made  only  in  combination  with  other  lands 
does  not  necessarily  exclude  that  use  from  consid- 
eration if  the  possibility  of  combination  is  reason- 
ably sufficient  to  affect  market  value.  Nor  does  the 
fact  that  it  may  be  or  is  being  acquired  by  eminent 
domain  negative  consideration  of  availability  for 
use  in  the  public  service."  Citing  cases.  Then, 
further  down  on  page  256: 

"But  the  value  to  be  ascertained  does  not  include, 
and  the  owner  is  not  entitled  to  compensation  for 
any  element  resulting  subsequently  to  or  because 
of  [140]  the  taking.  Considerations  that  may  not 
reasonp.bly  be  held  to  affect  market  value  are  ex- 
cluded. Value  to  the  taker  of  a  piece  of  land  com- 
bined with  other  parcels  for  public  use  is  not  the 
measure  of  or  a  guide  to  the  compensation  to  which 
the  owner  is  entitled." 

Then,  the  court  concludes  on  page  257,  about 
two-thirds  of  the  way  down: 

"Elements  affecting  value  that  depend  upon  event 
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or  combinations  of  occurrences  which,  while  within 
the  reahn  of  possibility,  are  not  fairly  shown  to  be 
reasonably  probable,  should  be  excluded  from  con- 
sideration, for  that  would  be  to  allow  mere  specu- 
lation and  conjecture  to  become  a  guide  for  the 
ascertainment  of  value — a  thing  to  be  condemned 
in  business  transactions  as  well  as  in  judicial  ascer- 
tainment of  truth." 

Now,  we  have  here  a  situation  where  the  govern- 
ment has  taken  Mr.  Block's  property  to  use  as  a 
gas  storage  reservoir  in  com.bination  with  other 
property.  I  think  the  court  may  take  judicial 
notice  of  the  fact  that  unless  the  subject  property 
is  by  nature  of  the  structure  underlying  the  prop- 
erty constituting  a  separate  reservoir,  that  where 
there  is  a  free  passage  and  interflow  of  the  fluid 
and  the  gas  beneath  the  surface,  this  couldn't  pos- 
sibly be  used  as  a  gas  storage  [141]  reservoir  except 
in  combination  w^ith  other  property.  So,  the  very 
physical  condition  of  the  property  precludes  its 
use  apart  from  other  property  taken  in  condemna- 
tion. 

The  Court :  That  does  not  appear  yet,  Mr.  Wey- 
mann. 

Mr.  Weymann:  It  does  not  appear,  if  the  court 
please,  that  is  possible. 

The  Court:  Well,  I  know,  but  you  are  making 
the  affirmative  statement  that  it  appears  that  it 
couldn't  be  used. 

Mr.  Weymann:     Well,  I  suggest 

The  Court:  So  far  as  the  court  is  concerned,  it 
doesn't  know  whether  or  not  this  well  is  a  separate 


198  United  States  of  America  vs. 

well  and  is  shut  off  by  some  fault  or  by  some 
arrangement  of  nature  so  that  it  is  entirely  im- 
pervious to  outside  pressure  and  that  it  would  be 
protected  from  the  inside  pressure.  I  don't  know. 
There  is  nothing  in  the  evidence  to  indicate  it  yet. 

Mr.  Weymann:  Well,  in  that  event  it  would 
seem  that  a  proper  foundation  to  show  that  should 
be  laid  before  any  evidence  of  possibility  of  its 
use  and  the  value  of  such  use  should  be  permitted 
to  go  into  evidence. 

The  Court:  Well,  now,  it  may  be  necessary  for 
a  further  foundation,  but  also  this  matter  can't 
all  be  proved  at  one  time,  and  the  parties  have  to 
present  their  evidence  just  as  it  should  be  pre- 
sented, not  necessarily  present  the  whole  back- 
ground at  one  time,  but  a  piece  at  a  time,  piece- 
meal, you  might  say.  [142] 

Mr.  Weymann:  And  then,  of  course,  there  is 
the  objection  that  I  referred  to  in  the  first  instance. 

The  Court:  Yes,  the  first  instance.  That  is  as 
to  the  nature  of  this  particular  interest,  the  lease- 
hold interest. 

Mr.  Weymann :     Yes,  the  leasehold  interest. 

The  Court:  Well,  let's  hear  what  Mr.  Dechter 
has  to  say  about  that. 

Ml-.  Dechter:  On  that  ])oint  I  asked  Mr.  McLay 
if  1  could  borrow  Mr.  Weymann 's  cop}"  of  the  main 
lease,  and  with  Mr.  Weymann 's  permission  I  would 
like  to  read  the  following  into  the  I'ecord  from  it. 
Is  that  agreeable'? 

Mr.  Weymann:     Is  that  the  main  lease? 

Mr.  Dechter:     That  is  your  copy. 
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Mr.  Weymann :  Yes.  There  is  no  qiiestibn 
about  it. 

Mr.  Dechter :     I  will  read  it  into  the  record : 

''That  the  Lessor,  for  and  in  consideration  of 
Ten  Dollars  ($10.00),  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  and  of  the  covenants 
and  agreements  hereinafter  contained  on  the  part 
of  the  Lessee  to  be  paid,  kept  and  performed,  has 
granted,  demised,  leased  and  let,  and  by  these 
presents  does  grant,  demise,  lease  and  let  unto  the 
said  Lessee  exclusively,  for  the  purpose  of  explor- 
ing, mining  and  operating  for  oil,  gas  and  casing- 
head  gas,  and  other  hydrocarbon  substances,  and 
taking,  storing,  removing  and  disposing  of  same, 
and  manufacturing  gasoline  and  other  products 
[143]  therefrom,  with  the  right  for  such  purposes 
to  the  free  use  of  oil,  gas  or  water  from  said  land, 
but  not  from  Lessor's  water  wells  or  ponds,  and 
granting  the  right  to  build  tanks,  power  houses, 
stations,  houses  for  employees  and  such  other  struc- 
tures (excepting  refinery)  as  may  be  necessary  or 
convenient  in  its  operations,  together  with  rights- 
of-way,  easements  and  servitudes  for  pipe  lines, 
power  lines,  telephone  and  telegraph  lines,  with  the 
right  of  removing  whether  during  or  after  the  term 
hereof,  any  and  all  improvements,  placed  or  erected 
on  the  premises  by  Lessee,  including  the  right  to 
pull  all  casing,  on  all  that  certain  tract  of  land 
situated  in  the  County  of  Los  Angeles,  State  of 
California,  described  as  follows." 

Then  follows  the  description  which  includes  these 
parcels. 
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Now,  the  court  will  observe  particularly  this  lan- 
guage : 

'*  Taking,  storing,  removing  and  disposing  of 
same," 

which  refers  immediately  in  the  previous  clause  to 
oil,  gas  and  casinghead  gas,  and  other  hydrocarbon 
substances.  Now,  that  is  exactly  what  is  being  done 
right  now  by  the  Union  Oil  Company.  In  other 
words,  they  come  along  during  the  summer  months 
and  they  inject  this  gas  in  certain  non-producing 
wells.  They  produce  a  certain  number  of  wells 
including  the  [144]  Block  w^ell  in  the  regular  man- 
ner. In  the  winter  months  when  they  need  the 
gas  what  they  do  is  put  the  return  flow  on  the 
wells  in  which  they  injected  the  gas,  and  they  take 
out  the  gas  that  they  put  in.  In  other  words,  they 
get  back  the  gas  that  they  put  in,  and  they  get 
back  the  oil  that  they  would  have  produced  and 
more,  and  get  back  additional  gasoline,  and  this 
is  exactly  within  the  purposes  of  this  particular 
lease. 

In  other  words,  if  this  lessee  and  the  other  lessees 
got  together,  they  could  have  made  a  contract  with 
the  Southern  California  Gas  Company,  for  instance, 
taking  all  the  gas  needed  to  operate  tlie  gas  for  the 
Southern  California  Gas  Company  and  return  that 
gas  and  have  the  benefit  of  the  increased  flow  of 
oil  and  increased  gasoline  from  that  operation. 

Now,  I  agree  with  your  Honor  on  the  second 
point,  that  it  doesn't  go  to  the  admissibility.  It 
goes  to  the  weight  of  the  evidence.  If  after  the 
evidence  is  in  the  court  should  feel  that  there  was 


Sam  Block  201 

no  likelihood  of  any  need  for  a  gas  storage  project, 
that  the  wants  of  the  community  didn't  contemplate 
anything  like  that  in  the  near  future,  and  this  was 
something  extraordinary  that  came  only  from  gov^ 
ernmental  use  which  would  never  have  arisen  other- 
wise, if  the  court  should  feel  from  the  evidence  that 
it  was  that  improbable  the  court  would  have  the 
right  to  instruct  the  jury  to  disregard  the  evidence 
and  make  an  instruction  not  to  take  that  into  con- 
sideration. But  I  don't  believe  it  goes  to  the  admis- 
sibility, under  the  case  that  I  gave  your  Honor, 
which  construes  the  Olsen  case,  in  14b. 

In  read  the  qualifying  language.  In  other  w^ords, 
if  the  court  should  find  that  the  use  is  such  that  it 
cannot  be  presently  devoted  to  or  readily  converted 
to,  then  the  court  may  disregard  it.  But  the  court 
specifically  points  out  the  mere  fact  that  one  parcel 
by  itself  may  not  be  availed  of  for  its  higher  use 
and  can  only  be  so  availed  of  by  a  combination 
doesn't  detract  from  a  consideration  of  that  use, 
unless  it  is  shown  there  is  no  reasonable  probability 
that  the  lands  in  question  could  be  combined  v/ith 
other  tracts  for  that  particular  purpose. 

I  believe  under  this  particular  lease  the  gas 
storage  [146]  project  and  repressuring  proposition 
W'ould  certainly  be  within  the  contemplation  of  the 
parties  and  for  both  the  benefit  of  the  lessor  and 
lessee. 

Mr.  Weymann:  That  seems  to  be  an  ordinary 
oil  and  gas  lease,  if  the  court  please.  I  don't  think 
the  fact  that  it  provides  for  storage  of  the  gas  pro- 
duced and  stored  by  any  stretch  of  the  imagination 
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contemplates  using  that  property  for  a  gas  storage 
reservoir.  I  don't  believe  it  can  be  so  construed, 
because  the  language  is  that  of  an  ordinary  oil  and 
gas  lease. 

I  think  Mr.  Dechter  revealed  the  fatal  defect  in 
his  whole  position  when  he  said  that  possibly  the 
owners  of  these  various  properties  might  have  gotten 
together  to  convert  this  into  a  gas  storage  reser- 
voir. That  is  a  possibility,  but  it  is  so  remote  and 
so  conjectural  that  under  the  Olsen  case  it  would 
seem  to  me  the  court  has  specifically  passed  on  the 
inadmissibility  until  it  is  shown.  The  burden  is  not 
upon  the  plaintiff  to  show^  it  is  impossible  or  im- 
probable. But  in  view  of  the  physical  elements 
involved  there  it  would  seem  to  me  any  such  use 
is  clearly  inadmissible,  and  the  lease  by  no  means, 
as  I  interpret  it,  involves  the  use  of  this  property 
for  gas  storage  purposes.  It  involves  the  use  of  it 
for  the  purpose  of  producing  oil  and  gas.  Neces- 
sarily, it  must  be  stored  until  it  is  sold;  but  it 
doesn't  mean  using  the  underground  sands  to  inject 
gas  and  to  store  them,  except  inject  it  [147]  for 
the  purpose  of  a  gas  drive. 

The  Court:  Well,  if  it  is  injected  for  any  pur- 
pose and  it  is  stored,  wouldn't  it  meet  that  require- 
ment of  storage,  or  wouldn't  it  come  within  the 
definition  of  storage? 

Mr.  Weymann:  I  don't  think  it  contemplates 
storing  below  the  surface  in  the  gas  sands ;  I  believe 
that  storage  applies  to  storage  of  the  gas  in  the 
tanks  awaiting  its  disposition.  They  need  not  dis- 
pose of  it  immediately  but  may  store  it  in  the  tanks. 
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That,  I  believe,  is  the  interpretation  of  that  lan- 
guage. But  the  operation  of  a  gas  storage  reservoir 
is  something  quite  different. 

The  Court:  Mr.  AVeymann,  the  government  is 
taking  this  for  a  reservoir  and  it  is  storing  gas 
there  imtil  it  is  needed. 

Mr.  Weymann:     That  is  correct. 

The  Court:  If  a  well  is  repressured,  then  there 
is  a  restoration  of  the  gas  in  the  well;  that  is  cor- 
rect, is  it  not? 

Mr.  Weymann:     That  is  correct.  [148] 

The  Court:  If  you  store  it,  repressuring  may 
result,  I  take  it? 

Mr.  Wevmann :  If  vou  store  it  in  the  oil  bearing 
sand. 

The  Court:  That  is  right,  and  that  is  what  is 
being  done  now? 

The  Court:  So  whether  it  was  intended  for  re- 
pressuring  or  not,  it  results  in  repressuring.  I  am 
asking  you  these  questions  and  making  these  state- 
ments with  as  much  knowledge  as  I  have  or  can 
get  from  the  statements  of  the  attorneys,  but  if  I 
am  wrong  I  want  you  to  enlighten  the  court. 

Mr.  Wej^mann :     I  appreciate  that. 

The  Court:  If  it  is  placed  there  for  storage, 
it  may  result  in  repressuring.  If  it  is  put  in  there 
for  repressuring,  it  may  be  the  same  as  storage? 

Mr.  Weymann:  I  don't  quite  follow  the  court 
in  that  last  statement  because  it  is  put  in  there  for 
two  entirely  different  purposes. 

The  Court :  But  I  mean  it  acts  as  a  storehouse 
for  the  gas  just  the  same? 
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Mr.  Weymann:  Well,  if  it  is  put  in  for  repres- 
suring,  it  is  constituting  a  gas  drive  and  circulates 
out.     It  can't  be. 

The  Court:  But  it  doesn't  have  any  repressur- 
ing  effect  until  the  cavity  is  filled?  [149] 

Mr.  Weymann :     Until  the  pressure  is  brought  up. 

The  Court :  So  that  is  the  storage  of  gas,  it  seems 
to  the  court. 

Mr.  Weymann:     That  is  right. 

The  Court:  I  am  just  trying  to  figure  this  out  as 
much  as  I  can  in  order  to  arrive  at  a  proper 
conclusion. 

Mr.  Weymann:  But  may  I  point  out  the  essen- 
tial difference  between  storage  for  storage  basin 
and  storage  for  repressuring '^  If  the  property  is 
used  as  a  gas  storage  reservoir  it  may  become  neces- 
sary to  shut  down  the  wells  and  not  produce  them  at 
all  in  order  that  the  stored  gas  may  be  conserved 
and  kept  there. 

The  Court:  Well,  now%  that  is  the  thought  that 
occurred  to  the  court.  Mr.  Dechter  has  stated  that 
they  are  operating  wells  and  using  it  for  storage  at 
the  same  time. 

Mr.  V\7'eymann:  They  are  operating  some  of  the 
wells,  but  they  have  shut  down 

The  Court:  I  am  talking  about  this  particular 
well. 

Mr.  Weymann:  Well,  that  may  be.  I  don't 
know,  but  that  all  depends  on  the  mechanics  of  the 
operation. 

The  Court:  Well,  now,  I  just  want  to  try  and 
get  this  information,  and  there  is  no  jury  here.  Now, 
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ordinarily  when  a  lease  is  entered  into  for  a  produc- 
tion of  oil  and  gas,  it  is  for  the  purpose  of  produc- 
ing it  as  long  as  it  is  available  at  a  profit.  That  is, 
it  can  be  produced  at  a  profit,  and  the  [150]  iDurpose 
between  the  lessor  and  the  lessee  is  to  get  the  gas 
and  oil  out  of  the  ground  and  the  lessee  is  to  pay  a 
royalty  to  the  lessor? 

Mr.  Weymann :     That  is  correct. 

The  Court:  Then,  if  there  is  nothing  done  here 
except  using  the  well  for  storage,  it  seems  to  the 
court  there  would  be  no  pecuniary  advantage  to  the 
lessor. 

Mr.  Weymann :     There  would  not  be. 

The  Court:  That  is,  he  would  get  nothing  out 
of  it. 

Mr.  Weymann:     That  is  right. 

The  Court :  He  is  getting  nothing  out  of  it.  That 
is  the  thought  that  occurred  to  me  because  Mr. 
Dechter  stated  that  the  Union  Oil  Company  was 
doing  this  very  thing  now,  that  it  w^as  used  for  the 
purpose  of  storing  gas  and  at  the  same  time  it  was 
producing  oil. 

Mr.  Weymann:  The  production  of  gas  is  an 
incident.    It  is  incidental  production. 

The  Court:  So,  it  might  be  then,  if  that  is  the 
case,  that  the  lessee  having  the  right  of  storage  could 
perform  its  lease  by  producing  and  at  the  same  time 
have  a  reservoir  there  for  storage. 

Mr.  Weymann:     I  don't  see  how  that  can  be. 

The  Court:  Well,  I  don't  know.  Mr.  Dechter 
said  that  is  what  they  are  doing. 

Mr.  We^Tnann:     Well,  of  course  that  is  not  the 
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fact  as  I  [151]  understand  it.  The  property  is  being 
used  for  the  injection  of  gas.  It  is  stored  there  for 
a  period  of  months.  Certainly  there  is  a  residue  of 
oil  in  the  structure  that  may  be  produced  from  one 
well  or  another.  One  well  may  be  shut  down  and 
another  opened  up.  It  all  depends  on  the  pressure 
in  the  hole,  so  that  in  other  words  the  oil  produced 
is  a  by-product. 

The  Court:  Well,  now  Mr.  Weymann,  are  you 
familiar  with  the  status  of  that  oil  well  now  and 
what  it  has  been  since  September  of  1942  ? 

Mr.  Weymann:     Oh,  yes,  I  have  the  records. 

The  Court:  Do  you  say  that  Mr.  Dechter  is  in- 
correct in  his  statement  that  they  are  using  it  for 
storage  and  they  are  producing  at  the  same  time  ? 

Mr.  Weymann:  He  is  correct  in  the  statement 
that  they  are  producing  it,  but  I  can't  answer  the 
question  that  they  are  using  it  for  storage  because 
they  are  using  the  entire  field  for  storage. 

The  Court :  Well,  are  they  using  this  well  in  con- 
nection with  other  wells  for  storage  purposes? 

Mr.  Weymann:  Oh,  yes,  for  storage  purposes^ 
but  I  don't  see  how  we  can  segregate  that  well  be- 
cause the  structure  is  contiguous. 

The  Court:  Tlie  thought  occurred  to  the  court 
that  if  this  were  to  be  used  for  storage  purposes  and 
they  would  have  [152]  to  shut  down  the  well,  it 
would  not  be  the  purpose  of  the  oil  and  gas  lease  to 
do  that,  because  the  parties  are  dependent  upon 
production.  That  is,  the  lessor,  the  o^\T:ier  of  the 
property,  wants  to  get  something  out  of  it.  That  is 
the  reason  he  entered  into  the  lease.    That  was  the 
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thought  that  occurred  to  the  court,  but  if  it  can  be 
used  for  storage  purposes  of  gas  and  at  the  same 
time  the  production  may  go  ahead  unrestricted,  then 
there  is  another  situation. 

Mr.  Weymann :  Well,  the  production  may  not  go 
ahead  unrestricted  because  certain  of  the  most  pro- 
ductive wells  have  been  shut  down. 

The  Court :  Well,  there  may  be  another  element, 
but  so  far  as  the  evidence  goes,  if  anything  there  is 
an  increase  in  production. 

Mr.  Weymann :  That  is  correct.  This  particular 
well  has  not  been  shut  down  for  technological  rea- 
sons that  I  am  not  in  a  position  to  state  to  the  court. 

The  Court:  Very  well.  Your  position  is  now 
that  even  if  the  Powelson  case  is  followed  that  the 
party  offering  the  proof  must  lay  the  foundation  ? 

Mr.  Weymann:     That  is  correct. 

The  Court :  It  may  be  reasonably  combined  with 
other  properties  for  the  purpose  suggested.  That  is 
your  position? 

Mr.  Weymann:     That  is  correct. 

The  Court:  Unless  Mr.  Dechter  can  show  the 
court  something  [153]  to  the  contrary,  I  would  say 
your  position  is  correct  on  that. 

Mr.  Weymann:  The  Powelson  case  follows  the 
Olson  case,  as  I  understand  it. 

The  Court:  Yes,  I  understand.  I  will  ask  Mr, 
Dechter  now  what  he  has  to  say.  [154] 

Mr.  Dechter:  My  position  is  in  accordance  with 
the  Powelson  case. 

The  Court :  I  am  talking  about  the  burden  of 
showing 
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Mr.  Dechter:     The  burden  is  upon 


The  Court :  The  responsibility  rests  upon  you  to 
show  it  reasonably  may  be  done. 

Mr.  Dechter:  That  is  correct.  I  would  like  to 
make  this  comment,  your  Honor:  Here  some  years 
ago,  before  they  even  knew  about  the  system  of 
rej^ressuring  fields  as  a  whole,  certain  gas  companies 
like  the  Signal  Oil  &  Gas  Company  used  to  render  a 
service  where  they  would  furnish  you  with  so  much 
gas  which  they  would  force  into  the  hole,  and  then 
that  would  increase  the  production  of  the  well,  and 
the  gas  company  would  get  back  that  gas  in  addition 
to  the  operator  getting  more  oil.  Now,  I  understand 
from  geologists  and  engineers  that  under  the  normal 
method  of  production  there  is  always  at  least  one- 
third  of  the  oil  that  is  never  captured  because  of  the 
loss  of  this  propulsive  force,  and  when  you  re- 
pressure 

The  Court:     That  is  the  object  of  repressuring. 

Mr.  Dechter:     That  is  right. 

The  Court:  Of  course,  there  is  quite  a  little  to 
be  said  on  that  point.  You  take  the  Rio  Vista  fields, 
for  example,  where  a  storage  of  gas  was  effected, 
that  is,  that  was  the  purpose,  and  there  was  no  ques- 
tion but  what  a  surplus  of  gas  was  attempted  to  be 
stored  there;  but  there  is  always  a  [155]  question 
of  whether  or  not  it  is  recovered.  That  is,  it  may 
be  recovered  in  part  but  not  entirely.  So,  those  are 
matters  which  I  don't  think  we  have  to  go  into,  but 
I  think  on  any  basis  if  your  testimony  is  offered 
you  will  first  have  to  show  the  foundation  that  you 
have  said  you  would  show. 
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Mr.  Dechter:  That  is  right,  the  burden  is  on 
us,  I  admit  that. 

The  Court:  The  court  will  not  attempt  to  rule 
until  tomorrow  morning  and  give  time  for  further 
consideration  of  it. 

The  Court  is  now  adjourned  until  tomorrow  morn- 
ing at  10:00  o'clock. 

(Whereupon,  at  4:20  o'clock  p.m.,  Wednes- 
day, July  25,  1945,  an  adjournment  was  taken 
until  Thursday,  July  26,  1945,  at  10:00  o'clock 
a.m.)  [156] 


Los  Angeles,  California 
Thursday,  July  26,  1945,  10:00  a.m. 

Mr.  Dechter:  May  it  please  the  court,  I  have  a 
short  witness  who  would  like  to  leave  town  about 
noon,  and  Mr.  Weymann  says  he  has  no  objection 
to  my  iJutting  him  on  out  of  order. 

The  Court :  It  is  satisfactory  to  the  court.  First, 
do  you  stipulate  all  the  jurors  are  present  and  in 
their  places  in  the  jury  box? 

Mr.  Dechter:     Yes,  sir. 

The  Court :     Do  you,  Mr.  Weymann  ? 

Mr.  Weymann:     So  stipulated,  your  Honor,  yes. 

The  Court :     You  may  call  your  witness. 
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J.  D.  RUSH, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please  *? 
The  Witness :     J.  D.  Rush. 
The  Clerk:     R-u-s-h*? 
The  Witness:     Yes. 

Direct  Examination 
By  Mr.  Dechter: 

Q.     Mr.  Rush,  what  is  your  business? 

A.     I  am  in  the  oil  well  supply  business. 

Q.  You  are  doing  business  under  the  name  of 
J.  D.  Rush  [158]  Company?  A.     Yes,  sir. 

Q.  And  how  long  have  you  so  been  engaged  in 
that  business?  A.     12  years. 

Q.     And  what  is  the  nature  of  that  business? 

A.     It  is  buying  and  selling  of  oil  well  supplies. 

Q.  Prior  to  your  going  into  business  for  yourself 
were  you  connected  with  the  General  Petroleum 
Corporation?  A.     Yes,  sir. 

Q.     For  how^  long?  A.     About  15  years. 

Q.  And  while  you  were  connected  with  General 
Petroleum  Corporation  were  your  duties  that  of 
buying  and  selling  second-hand  and  used  oil  w^ell 
equii^ment?  A.     Yes,  sir. 

Q.  You  have  heretofore  been  shown  an  inventory 
of  personal  property  located  on  what  is  known  as 
Block  Oil  Company  Well  No.  10,  being  pages  1  to 
4,  inclusive,  of  Plaintiff's  Exhibit  C  of  Plaintiff's 
Amended  Complaint?  A.     Yes,  sir. 
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(Testimony  of  J.  D.  Rush.) 

Q.  And  you  have  been  asked  to  look  that  over  for 
the  purpose  of  expressing  an  opinion  as  to  the  fair 
market  vakie  thereof?  A.     Yes,  I  have. 

Q.  And  do  you  have  an  opinion  as  to  the  fair 
market  [159]  value  of  that  property  as  of  October, 
1943?  A.     Yes. 

Q.  And  will  you  please  state  to  the  court  and 
jury  what  that  opinion  is? 

Mr.  Weymann:  Just  a  moment,  please.  I  ob- 
ject to  the  testimony  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial.  On  the  further 
ground  that  a  sei3arate  valuation  may  not  be  given 
for  any  of  the  elements  comprising  the  property 
which  is  taken ;  that  under  the  cases  I  would  like  to 
cite  to  your  Honor,  particularly  the  case  of  Morton 
Butler  Timber  Company  v.  United  States,  91  Fed. 
(2d),  that  is  in  the  Sixth  Circuit,  a  separate  valua- 
tion of  the  component  parts  of  the  property  taken 
is  not  an  element  of  the  fair  market  value.  And  on 
the  further  ground  that  the  date  of  valuation  is 
the  date  on  which  this  property  was  taken  over  by 
the  United  States,  to-wit,  September  28,  1942. 

The  Court:     I  didn't  hear  the  last  part. 
(The  record  was  read.) 

The  Court:  Well,  the  objection  is  overruled,  and, 
Mr.  Weymann,  with  regard  to  the  matter  of  sepa- 
rate valuation,  as  far  as  the  date  is  concerned,  that 
is  the  only  basis  in  the  opinion  of  the  court  for  the 
separate  valuation ;  that  is,  one  should  be  considered 
as  of  the  28th  of  September,  1942,  that  is,  the  real 
property,   and   this   remaining   part,   the   personal 
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property  and  equipment,  that  that  should  be  consid- 
ered as  of  [160]  either  October,  1943,  or  of  January 
12,  1944.  Mr.  Dechter  has  asked  the  question  as  of 
October,  1943,  and  you  have  made  no  objection  as  to 
any  differentiation  between  October,  1943,  and  Jan- 
uary, 1944,  so  the  court  believes  that  the  only  rea- 
sonable way  that  this  jury  may  be  able  to  arrive  at 
the  total  valuation  is  to  take  the  separate  valuation 
of  those  parcels,  one  as  of  September  28,  1942,  and 
the  other  as  of  October,  1943.  Of  course,  in  the  final 
valuation,  that  is,  the  fixing  of  it  by  the  jury,  there 
must  be  a  total  amount;  but  for  the  matter  of  com- 
piling that  or  arriving  at  it,  it  would  have  to  be 
taken  separately,  and  this  only  because  of  the  differ- 
ent dates. 

I  make  that  in  explanation  of  the  ruling  of  the 
court. 

Mr.  We\anann:  Thank  you,  sir.  May  we  have 
an  exception? 

The  Court :  Yes.  Mr.  Dechter,  in  order  that  the 
coui't  may  be  clear,  3^our  position  is  the  same  as 
stated  by  the  court? 

Mr.  Dechter:     That  is  correct,  your  Honor. 

Q.  By  Mr.  Dechter:  Do  you  want  the  question 
read,  Air.  Rush,  or  do  3- on  have  it  in  mind  ? 

A.     I  have  it  in  mind.  [161] 

Q.  By  Mr.  Dechter:  Will  you  please  give  us 
what  your  opinion  is  of  the  value  of  this  personal 
property,  machinery  and  fixtures  as  of  October, 
1943? 

A.     Approximately  $18,000. 
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Q.  On  or  about  October  of  1943,  based  upon  your 
knowledge  and  experience  in  the  oil  well  equipment 
business,  are  you  able  to  say  whether  the  demand 
for  used  or  secondhand  oil  well  equipment  was 
greater  than  the  available  supply  ? 

The  Court:  Just  a  moment.  Will  you  read  the 
question,  please? 

(Question  read.) 

Mr.  Weymann:  That  question  is  objected  to  as 
too  indefinite.  There  is  no  statement  as  to  what  oil 
w^ell  equijjment  or  where  the  equipment  is  located. 

The  Court:  I  think  that  objection  is  good,  Mr. 
Weymann. 

Q.  By  Mr.  Dechter:  Mr.  Rush,  where  had  you 
been  carrying  on  your  business  of  buying  and  sell- 
ing oil  well  machinery  and  equipment  and  personal 
property  ? 

A.     Well,  I  buy  and  sell  throughout  California. 

Q.  And  you  maintain  your  principal  office 
where  ? 

A.     5199  District  Boulevard  in  Vernon. 

Q.     That  is  in  the  central  manufacturing  district  ? 

A.     Yes. 

Q.  And  in  your  business  you  deal  with  all  the 
major  oil  well  companies?  [162]  A.     Yes,  sir. 

Q.  And  yitu  also  deal  with  the  independent  oil 
companies?  A.     Yes,  sir. 

Q.  And  you  are  familiar  with  what  the  demand 
is  for  oil  well  machinery  and  equipment? 

A.     Yes. 
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Q.  And  you  are  also  familiar  with  what  the 
supply  is?  A.     Yes. 

Q.  Based  upon  that  knowledge  and  experience, 
are  you  able  to  state  whether  in  October  of  1943  or 
thereabouts  the  demand  in  Southern  California  for 
oil  well  equipment  and  machinery  was  greater  or 
less  than  the  available  supply? 

A.     The  demand  was  greater  than  the  supply. 

Mr.  Dechter:     You  may  take  the  witness. 

Cross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Rush,  did  you  personally  inspect  the 
equipment?  A.     I  have,  yes. 

Q.     When? 

A.  Well,  I  would  say  approximately  two  and 
one-half  or  three  years  ago. 

Q.     That  would  place  it  in  1942? 

A.     1942  or  the  early  part  of  1943.  [163] 

Q.  Was  that  before  or  after  the  property  was 
taken  over  by  the  Defense  Plant  Corporation? 

A.     That  was  before. 

Q.  Before.  Do  you  know  whether  or  not  the 
same  equipment  was  in  there  in  the  well  at  the 
time  on  which  you  fix  your  valuation? 

A.  Well,  using  the  inventory  as  a  criterion,  why, 
it  was  the  same  equipment. 

Q.  Did  you  inspect  the  pipe  at  the  time  of 
October,  1943? 

A.  Well,  I  had  records  of  the  pipe  that  was  in 
the  well.    I  couldn't  insjject  it,  of  course. 
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Q.     But  you  didn't  inspect  it? 

A.     No.    It  is  quite  impossible. 

Q.  How  much  of  the  property  mentioned  in  the 
inventory  which  you  have  vahied  at  $18,000  was 
recoverable?  A.     Well,  I  wouldn't 

Mr.  Dechter:  May  it  please  the  court,  we  would 
object  to  that  on  the  ground  that  it  is  immaterial 
and  not  proper  cross  examination.  This  condemna- 
tion is  taking  over  an  oil  well  which  is  the  same  as 
a  going  business.  AVe  are  not  considering  here 
something  that  has  been  dismantled  or  that  you  can 
only  get  upon  dismantling.  They  weren't  interested 
in  taking  over  so  many  feet  of  pipe  out  of  the  hole. 
They  were  interested  in  getting  so  many  feet  in  a 
hole  to  use  for  the  [161]  purpose  of  operating  as  an 
oil  well.  It  is  just  the  same  as  if  they  took  over  a 
going  business. 

I  think  it  is  immaterial  how  much  could  be  sal- 
vaged. It  is  just  like  somebody  taking  over  an 
apartment  house  furnished  and  then  asking  what  it 
would  be  worth  when  the  apartment  house  was  ready 
to  fall  down.  It  is  what  it  is  worth  when  they 
take  it  over. 

Mr.  Weymann:  That  brings  us  back  to  our  con- 
tention. This  witness  testified  there  was  a  demand 
for  secondhand  material  in  the  market,  and  predi- 
cated on  that  assumed  demand  in  his  opinion  he  has 
placed  an  estimate  of  $18,000.  Now,  naturally  in 
order  to  fill  that  demand,  to  obtain  that  price,  the 
property  and  material  must  be  severed,  must  be  sold. 

We  are  not  dealing  here  now  with  the  valuation 
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of  this  well.  We  are  not  dealing  with  the  valuation 
of  this  property  in  connection  with  this  well.  We 
are  dealing  with  it  as  a  separate  item,  and  it  has 
nothing  to  do  with  the  operation  of  the  well  so  far 
as  this  witness  is  concerned. 

Mr.  Dechter:  I  respectfully  disagree  with  Mr. 
Weymann.  My  opinion  is  that  you  have  to  take 
w^hat  the  replacement  value  w^ould  be  at  the  time 
the  government  took  it  over,  what  the  government 
w^as  authorized  to  take  over,  and  there  is  what  in 
my  opinion  is  what  the  value  is.  It  isn't  what  it 
would  be  if  it  were  taken  out  as  junk,  but  what  the 
value  is  if  you  had  to  put  it  in  place  to  use  for  the 
purpose  of  operating  as  an  [165]  oil  well.  That  is 
my  theory. 

The  Court:     The  objection  is  overruled. 

Mr.  Weymann:  Would  you  read  the  question, 
please  ? 

(Question  read.) 

The  Witness:  That  would  be  quite  indefinite  as 
to  the  amount  that  could  be  recovered. 

Q.  By  Mr.  Wejanann:  Was  your  estimate  then 
of  the  value  of  the  entire  amount? 

A.  The  estimate  is  the  value  of  the  material  in 
place. 

Q.  Of  the  material  in  place,  and  how  much  of 
that  could  be  recovered  and  sold  you  have  no  idea? 

A.  Well,  it  is  very  indefinite.  It  w^ould  depend 
on  the  rulings  of  the  Mining  Bureau  as  to  the  quan- 
tity of  pipe  they  would  allow  you  to  pull  from 
the  well. 
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Q.  Well,  the  rulings  of  the  Mining  Bureau  might 
prohibit  the  removal  of  any  of  it  or  all  of  it,  isn't 
that  so?  A.     No,  not  likely. 

Q.  Well,  take  the  casing.  There  are  approxi- 
mately 6300  or  6400  feet  of  casing  in  the  well.  Do 
you  know  how  much  of  that  casing  is  cemented  in? 

A.  Well,  all  you  could  do  would  be  to  estimate 
the  amount,  but  ordinarily  m  a  well  of  that  depth, 
why,  the  cement  would  run  up  to  a  depth  of  4000  or 
3500  feet. 

Q.  And  in  your  experience  would  you  say  that 
that  cannot  be  recovered?  [166] 

A.     Below  the  cement,  it  cannot  be  recovered. 

Q.  It  cannot  be  recovered,  and  how  much  of 
that  would  be  below^  the  cement  in  this  well? 

A.  Well,  if  the  string  was  6200  feet— is  that 
the 

Mr.  Detcher:  The  inventory  shows  6275  feet 
of  7-inch  casing. 

The  Witness:  Well,  estimating  from  my  experi- 
ence I  would  say  that  probably  3500  to  4000  feet 
of  the  pipe  would  not  be  cemented  in. 

Q.  By  Mr.  Weymann:  Well,  is  that  just  a 
guess,  Mr.  Rush? 

A.     Oh,  yes.  [167] 

Redirect  Examination 
By  Mr.  Dechter : 

Q.  I  ask  if  it  isn't  a  fact  that  in  so  far  as  all  of 
the  personal  property  described  on  the  inventory 
which  you  have  been  shown,  that  ordinarily  when  a 
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well  has  ceased  to  produce  and  is  ready  to  be  aban- 
doned, you  can  remove  all  of  that  with  the  exception 
of  the  casing  ?  A.     That 's  right. 

Q.  And  in  so  far  as  the  casing  is  concerned,  the 
Mining  Bureau  will  require  you  to  leave  in  the  hole 
so  much  of  the  casing  as  is  necessary  to  avoid  what 
are  known  as  surface  waters  from  being  contami- 
nated so  as  to  not  damage  the  soil  from  an  agri- 
cultural standpoint  ? 

Mr.  Weymann:  Just  a  moment.  I  object  to  the 
form  of  the  question.  Mr.  Dechter  is  not  a  mining 
engineer,  I  believe,  and  he  cannot  state  the  condi- 
tions under  which  it  is  to  be  taken  out. 

Mr.  Dechter :     You  mean  Mr.  Rush  ? 

Mr.  Weymann :  As  to  Mr.  Dechter.  I  think  Mr. 
Dechter  has  assumed  facts  not  in  evidence. 

Mr.  Dechter:  I  will  qualify  the  witness  a  little 
further. 

Mr.  Weymann:  I  am  not  objecting  to  the  quali- 
fication of  the  witness;  I  am  objecting  to  the  form 
of  the  question. 

The  Court:  Read  the  question,  please,  Mr.  Re- 
porter. 

(The  question  was  read.)  [168] 

The  Court:  The  objection  is  sustained.  It  calls 
for  a  conclusion  of  the  witness  as  to  what  the  Min- 
ing Bureau  would  do. 

Mr.  Dechter:  May  I  proceed  further  with  the 
witness,  your  Honor? 

The  Court :     Yes. 

Q.    By  Mr.  Dechter:    Mr.  Rush,  have  you  had 
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experience  personally  in  abandoning  oil  wells  and 

salvaging  casing  from  oil  wells'?  A.     I  have. 

Q.  And  over  what  period  of  years  have  you  had 
that  experience  ?  . 

A.     During  the  past  13  years. 

Q.  About  how  many  wells  would  you  say  that 
you  have  bought  and  abandoned  for  the  purpose 
of  salvaging  equipment  and  casing  from  wells'? 

A.     Perhaps  130  or  150. 

Q.     Wells?  A.    Yes. 

Q.  And  while  you  were  employed  by  the  General 
Petroleum  Corporation  you  did  similar  work  ? 

A.  Well,  I  didn't  have  any  direct  connection 
with  it  other  than  to  handle  the  materials  after  they 
were  salvaged. 

Q.  But  since  you  have  been  in  business  for  your- 
self you  have  bought  wells  for  abandoning  and  you 
have  had  them  [169]  abandoned  in  accordance  with 
the  rules  and  regulations  of  the  Mining  Bureau? 

A.     Yes,  sir. 

Q.  And  you  have  taken  casing  from  all  those 
wells,  have  you  not?  A.     Practically,  yes. 

Q.  And  ordinarily  a  well  will  have,  first,  what 
is  known  as  a  string  of  surface  casing,  is  that  right? 

A.     Yes,  sir. 

Q.  And  then  it  will  have  a  second  string  of  cas- 
ing which  is  known  as — what  is  the  second  string 
of  casing  known  as? 

A.     That  is  the  water  string. 

Q.  Now,  usually  to  about  what  depth  does  the 
surface  casing  go? 
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well  has  ceased  to  produce  and  is  ready  to  be  aban- 
doned, you  can  remove  all  of  that  with  the  exception 
of  the  casing?  A.     That's  right. 

Q.  And  in  so  far  as  the  casing  is  concerned,  the 
Mining  Bureau  will  require  you  to  leave  in  the  hole 
so  much  of  the  casing  as  is  necessary  to  avoid  what 
are  known  as  surface  waters  from  being  contami- 
nated so  as  to  not  damage  the  soil  from  an  agri- 
cultural standpoint  ? 

Mr.  Weymann:  Just  a  moment.  I  object  to  the 
form  of  the  question.  Mr.  Dechter  is  not  a  mining 
engineer,  I  believe,  and  he  cannot  state  the  condi- 
tions under  which  it  is  to  be  taken  out. 

Mr.  Dechter :     You  mean  Mr.  Rush  *? 

Mr.  Weymann :  As  to  Mr.  Dechter.  I  think  Mr. 
Dechter  has  assumed  facts  not  in  evidence. 

Mr.  Dechter:  I  will  qualify  the  witness  a  little 
further. 

Mr.  Weymann:  I  am  not  objecting  to  the  quali- 
fication of  the  witness;  I  am  objecting  to  the  form 
of  the  question. 

The  Court:  Read  the  question,  please,  Mr.  Re- 
porter. 

(The  question  was  read.)  [168] 

The  Court:  The  objection  is  sustained.  It  calls 
for  a  ■conclusion  of  the  witness  as  to  what  the  Min- 
ing Bureau  would  do. 

Mr.  Dechter:  May  I  proceed  further  with  the 
witness,  your  Honor? 

The  Court:     Yes. 

Q.    By  Mr.  Dechter:    Mr.  Rush,  have  you  had 
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experience  personally  in  abandoning  oil  wells  and 

salvaging  casing  from  oil  wells?  A.     I  have. 

Q.  And  over  what  period  of  years  have  yon  had 
that  experience  ? 

A.     During  the  past  13  years. 

Q.  About  how  many  wells  would  you  say  that 
you  have  bought  and  abandoned  for  the  purpose 
of  salvaging  equipment  and  casing  from  wells? 

A.     Perhaps  130  or  150. 

Q.     Wells'?  A.     Yes. 

Q.  And  while  you  were  employed  by  the  General 
Petroleum  Corporation  you  did  similar  work  ? 

A.  Well,  I  didn't  have  any  direct  connection 
with  it  other  than  to  handle  the  materials  after  they 
were  salvaged. 

Q.  But  since  you  have  been  in  business  for  your- 
self you  have  bought  wells  for  abandoning  and  you 
have  had  them  [169]  abandoned  in  accordance  with 
the  rules  and  regulations  of  the  Mining  Bureau? 

A.     Yes,  sir. 

Q.  And  you  have  taken  casing  from  all  those 
wells,  have  you  not?  A.     Practically,  yes. 

Q.  And  ordinarily  a  well  will  liave,  first,  what 
is  known  as  a  string  of  surface  casing,  is  that  right? 

A.     Yes,  sir. 

Q.  And  then  it  will  have  a  second  string  of  cas- 
ing which  is  known  as — what  is  the  second  string 
of  casing  known  as? 

A.     That  is  the  water  string. 

Q.  Now,  usually  to  about  what  depth  does  the 
surface  casing  go? 
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A.  Well,  there  is  a  general  rule  which  applies  in 
all  [172]  cases.    You  find  exceptions,  of  course. 

Q.  Mr.  Rush,  upon  your  knowledge  of  this 
equipment,  if  you  were  buying  this  equipment  on 
this  well  and  abandoning  the  well,  how  much  would 
you  pay  for  that  equipment? 

Mr.  Dechter:  To  which  we  object  upon  the 
ground  it  is  incompetent,  irrelevant  and  immaterial. 
This  isn't  a  case  where  the  jury  is  to  determine  the 
market  value  of  personal  property  after  it  is  taken 
out  of  a  well  and  to  be  considered  separate  from 
its  use  in  connection  with  the  well.  The  value  is 
what  it  would  cost  to  replace  these  items  as  of  the 
date  the  government  was  authorized  to  take  it  over. 
That  is  the  value;  not  what  the  junk  value  would 
be  or  what  the  value  would  be  for  salvage  purposes. 

The  Court:  I  think  the  objection  should  be  sus- 
tained; but,  Mr.  Dechter,  you  have  asked  the  court 
to  consider  this  equipment  as  property  which  is 
not  attached  to  the  realty. 

Mr.  Dechter:     That's  right,  your  Honor. 

The  Court:  And,  therefore,  it  is  personal  prop- 
erty. 

Mr.  Dechtrr:  That's  right.  But  my  theory  is 
exactly  the  same  as  an  apartment  house  or  a  de- 
partment store  which  has  a  leasehold  for  10  years; 
the  leasehold  is  being  condemned,  and  there  is  also 
being  taken  over  the  fixtures  and  equipment,  and 
the  leasehold  has  one  valuation  and  the  fixtures  and 
equipment  aiiother  valuation.  But  the  government 
is  taking  this  over  as  a  going  concern,  and  in  this 
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case  of  United  States  v.  Powelson —  [173]  T  took 
the  trouble  to  read  it  last  night — the  government 
specifically  points  out  where  a  going  concern  is 
taken  over  that  the  going  concern  valuation  should 
be  used. 

The  Court :  And  Mr.  Weymann  has  argued  that 
this  should  be  taken  over  as  a  going  concern  and 
as  a  unit.  Now,  the  court  only  varied  from  that 
general  rule  because  as  a  matter  of  necessity  there 
had  to  be  two  valuations,  and  that  was  because  the 
court  accepted  j^our  position  that  this  property  was 
not  affixed  to  the  realty. 

Now,  Mr.  Rush,  as  I  understand  your  testimony, 
all  of  this  property  which  you  have  valued,  this 
equipment  which  has  been  enumerated  in  the  list 
that  was  supplied  you,  all  of  that  could  be  removed 
from  the  well  and  the  well  site,  and  in  the  ordinary 
course  of  business  would  be  done  upon  the  abandon- 
ment of  the  well,  except  a  certain  part  of  the  cas- 
ing. Now,  the  part  that  could  not  be  removed  was 
the  surface  casing  of  eight  or  nine  hmidred  feet; 
that  is  correct,  is  it? 

The  Witness:     Yes. 

The  Court:  And  then  about  eight  or  nine  hun- 
dred feet  of  the  other  portion  of  the  casing  could 
be  removed,  is  that  correct? 

The  Witness:     Of  the  7-inch,  yes. 

The  Court:     What? 

The  Witness :     Of  the  7-inch,  yes. 

The  Court:  And  then  the  rest  of  it  would  have 
to  be  left  [174]  in  the  hole? 
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The  Witness:     Yes,  sir. 

The  Court:  And  it  ordinarily  is  done  in  that 
field? 

The  Witness:     That's  right. 

The  Court :     Upon  the  abandonment  of  a  well  ? 

The  Witness :     Yes,  sir. 

The  Court:     I  think  the  court  will  take  a  recess 
of  a  few  minutes.    The  jury  may  retire  to  the  jury 
room  and  they  will  bear  in  mind  the  admonitions 
of  the  court.    Return  when  called  by  the  bailiff. 
(A  recess  was  taken.)  [175] 

The  Court:  The  jurors  are  all  in  their  places, 
is  it  so  stipulated? 

Mr.  Weymann:     So  stipulated. 

Mr.  Dechter:     So  stipulated. 

The  Court:     Proceed. 

Q.  By  Mr.  Dechter:  Mr.  Rush,  in  arriving  at 
the  value  of  $18,000  for  personal  property  described 
in  the  inventory  on  pages  1  to  4  of  Exhibit  C  of  the 
amended  complaint,  did  yon  assume  a  value  for  all 
of  the  casing  in  the  hole? 

A.  Yes,  sir,  with  the  exception  of  the  11%  sur- 
face pipe. 

Q.  And  you  gave  no  value  to  that  because  that 
was  not  included  in  the  inventory? 

A.     In  the  inventory. 

Q.  Now,  the  inventory  shows  306  feet  of  5% 
inch  liner.  Did  you  testify  as  to  whether  that  could 
or  could  not  be  removed  at  the  time  the  well  was 
abandoned? 

A.     I  testified  it  could  not  be  removed. 
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Q.  And  what  was  the  fair  market  vahie  of  that 
particular  liner  as  of  October,  1943? 

A.  $1.08  per  foot  would  be  about  $326.00,  I 
believe. 

Q.  And  you  testified  how  much  of  the  7-inch 
casing  could  not  be  removed?  A.     Yes,  sir. 

Q.  Will  you  tell  us  again  approximately  how 
much  of  the  [176]  7-inch  casing  you  could  not  re- 
move at  the  time  of  the  well  being  abandoned  be- 
cause of  the  Division  of  Oil  and  Gas  regulations? 

A.     About  5300  feet. 

Q.  And  what  was  the  fair  market  value  of  the 
7-inch   casing   in   October   of   1943? 

A.     $1.21  per  foot. 

Q.  Now,  do  you  have  an  opinion  as  to  the  fair 
market  value  of  the  5%  inch  liner  in  September  of 
1942?  A.    Yes. 

The  Court:     The  liner  is  already  testified  to. 

Mr.  Dechter :     I  am  now"  using  September  of  1942. 

The  Court:     Oh,  September  of  1942. 

Q.  (By  Mr.  Dechter)  :  What  in  your  opinion 
was  the  fair  market  value  of  the  5%  inch  liner  to 
place  in  that  well  in  September  of  1942? 

A.     Well,  it  had  the  same  value. 

Q.     $1.08  per  foot?  A.     $1.08. 

Q.  And  what  in  your  opinion  was  the  fair  mar- 
ket value  of  the  5300  feet  of  7-inch  casing  to  install 
in  that  w^ell  about  September  of  1942  ? 

A.     The  same  price,  $1.21. 

Mr.  Dechter:     You  ma}'^  take  the  witness. 

The    Court:     Well,    I    think,    Mr.    Dechter,    you 
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could  ask  the  [177]  witness  and  should  ask  him  what 
he  considered  the  valuation  of  the  equipment  less 
the  casing  which  could  not  be  removed. 
Mr.  Dechter:  Yes,  your  Honor.  [178] 
Q.  (By  Mr.  Dechter)  :  Mr.  Rush,  what,  in  your 
opmion,  would  be  the  fair  market  value  of  the 
personal  property  described  on  pages  1  to  4  of  the 
inventory.  Exhibit  C  of  the  amended  complaint, 
eliuiinating  therefrom  the  5300  feet  of  7-inch  casing 
that  you  say  could  not  be  removed  in  the  event  the 
well  was  abandoned,  and  eliminating  the  306  feet 
of  5%-inch  liner  in  October  of  1943? 

A.     Could  T  have  a  piece  of  pajoer,  j)lease'? 

(A  sheet  of  paper  was  handed  to  the  witness.) 

A.     $12,260.00. 

The  Court:     Have  you  finished? 

Mr.  Dechter:     Yes,  your  Honor. 

The  Court:  Mr.  Rush,  was  there  any  substantial 
difference  in  the  value  of  the  equipment  which  you 
have  said  was  valued  at  $12,260.00  in  October  of 
1943,  was  there  any  difference  between  that  value 
and  what  the  value  was  of  the  same  equipment 
September  28,  1942? 

The  Witness:  No,  there  wasn't  any  substantial 
difference. 

The  Court :     That  is  all. 

Recross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Rush,  are  you  familiar  with  the  terms 
of  the  master  lease  on  this  property? 
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A.     No,  I  don't  believe  I  am. 

Q.  Are  you  familiar  with  the  terms  of  the  sub- 
lease under  [179]  which  Mr.  Block  holds  this 
property*?  A.     No. 

Q.  Are  you  familiar  with  the  provisions  for 
abandonment  of  the  lease? 

A.     No,  I  don't  believe  so. 

Q.  Have  you  any  opinion  as  to  the  abandonment 
cost? 

A.     Well,  I  could  express  an  opinion. 

Q.  And  still  live  up  to  the  requirements  of  the 
lease  ? 

Mr.  Dechter:  To  which  we  will  object  upon  the 
ground  that  the  witness  has  testified  he  is  not 
familiar  with  the  terms  of  the  lease,  and  therefore 
certainly  couldn't  give  an  opinion  on  tnat  point. 

Mr.  Weymann :     I  will  withdraw  the  question. 

Mr.  Dechter:  Upon  the  further  ground  it  is 
immaterial. 

The  Court:  Well,  he  is  withdrawing  the  ques- 
tion. 

Q.  By  Mr.  Wejrmann:  The  casing,  the  liner, 
and  all  of  the  items  that  you  have  eliminated  now 
from  your  estimate  of  $12,260.00,  do  those  consti- 
tute all  of  the  items  that  could  not  be  recovered? 
Is  there  anything  else  besides  the:  matters  to  which 
you  have  testified  which  would  have  to  be  left  in 
the  well? 

A.  No,  there  is  nothing  else  that  would  have  to 
be  left  in  the  well;  that  is,  that  is  shown  on  the 
inventory. 
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Q.  Are  you  familiar  with  the  O.P.A.  price  regu- 
lations as  of  that  date^  [180]  A.     Yes. 

Q.  Is  this  estimate  to  which  you  have  testified 
in  accordance  with  the  price  ceiling?  A.     Yes. 

Q.     What  is  that  price  regulation,  Mr.  Rush? 

A.  I  don't  know  whether  I  quite  understand  the 
question  or  not.    You  mean  in  a  general  way? 

Q,     There  are  two  price  ceilings,  are  there  not  ? 

A.     No.    There  is  only  one  that  I  know  of. 

Q.  For  equipment  that  is  on  the  field,  sold  on 
the  field,  and  equipment  which  is  reconditioned? 

A.     Oh,  yes,  yes. 

Q.     Well,  will  you  tell  us  what  those  are,  please? 

A.  Well,  the  price  of  equipment  which  is  sold 
on  an  as  is  basis,  the  ceiling  price  cannot  exceed  55 
per  cent  of  the  present  selling  price. 

The  Court:     That  is,  of  new 

The  Witness:  Of  new  material  of  like  descrip- 
tion. 

There  is  another  regulation  to  the  effect  that  you 
can  sell  that  equipment  at  85  per  cent  of  the  new 
selling  price  of  the  same  equipment,  provided  that 
that  machinery  or  whatnot  is  moved  to  a  machine 
shO|^  and  completely  overhauled  and  repaired,  the 
seller  to  give  the  same  guarantee  on  the  machinery 
ihat  a  new  dealer  would  give.  There  is  no  regula- 
tion of  that  kind  on  pipe.  [181] 

Q.  Now,  may  I  ask  you  in  arriving  at  your  esti- 
mate of  $12,260,  was  that  predicated  on  an  as  is 
valuation  or  on  a  reconditioned  valuation? 

A.     Well,  that  was  predicated  on  an  as  is  valua- 
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tioii  with  the  exception  incidentally  of  the  casing. 

That  was  based  on  strictly  O.P.A.  ceiling  price. 

Q.  And  with  the  removal  of  that  equipment,  the 
well  could  not  operate  imless  the  equipment  was 
replaced?  A.     That  is  true. 

Q.  I  believe,  Mr.  Rush,  that  you  testified  before 
that  your  valuation  of  $12,260  was  replacement  cost 
new  ?  A.     No. 

Q.     Then  you  testified  it  was  the  valuation 

Mr.  Dechter :  I  will  object  to  that  on  the  ground 
that  it  is  assuming  something  not  in  evidence.  I 
have  no  recollection  of  such  testimony. 

The  Court:  I  have  no  recollection,  but  I  would 
not  trust  my  memory.  If  it  is  important,  you  may 
refer  to  the  record. 

Mr.  Weymann:     That  is  all,  Mr.  Rush. 

Mr.  Dechter:     You  are  excused. 

The  Witness :     Thank  you,  sir.  [182] 


WALTER  J.  CROWN, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant, having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows : 

Direct  Examination  (Continued) 

By  Mr.  Dechter : 

Q.  Mr.  Crown,  in  addition  to  expressing  an 
opinion  as  to  the  value  of  the  leasehold  itself,  were 
you  asked  to  give  an  opinion  as  to  the  fair  market 
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value  of  the  10  7-12ths  per  cent  gross  overriding  or 
sublessor's  royalty  owned  by  Mr.  Block  on  Block's 
Well  No.  10?  A.     Yes,  sir. 

The  Court:  Mr.  Dechter,  before  you  begin  on 
that,  I  would  like  to  call  this  to  your  attention,  in 
line  with  the  last  part  of  the  examination  of  Mr. 
Rush.  Mr.  Crown  gave  his  estimate  of  the  value  of 
the  leasehold  as  $11,000.  Now,  I  think  it  would  be 
well  to  ask  if  he  had  in  mind  the  presence  of  casing 
there  which  was  a  part  of  the  real  property,  that  is, 
being  affixed  so  that  it  comes  within  the  definition 
of  a  fixture. 

Mr.  Dechter:  Very  well.  I  w^ill  withdraw  my 
former  question. 

Q.  Mr.  Crown,  yesterday  in  giving  your  opinion 
as  to  the  fair  market  value  of  the  leasehold  of  Mr. 
Block  subject  to  a  [183]  landowner's  and  sublessor's 
royalty  aggregating  30  per  cent,  in  arriving  at  that 
valuation,  did  you  take  into  consideration  the  value 
of  the  casing  in  the  well  which  was  affixed  in  the 
well  and  which  could  not  be  removed  under  the  regu- 
lations of  the  Division  of  Oil  and  Gas  when  the 
well  is  abandoned?  A.     I  did  not. 

Q.  Would  your  valuation  be  higher  if  you  in- 
cluded the  value  of  that  casing  in  the  well? 

A.     The  unremovable  casing? 

Mr.  Dechter:  Miss  Reporter,  will  you  read  the 
question  ? 

(Question  read.) 

The  Witness:  Well,  if  there  were  any  salvagable 
casing  in  the  well,  then  the  value  would  be  higher. 
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Q.  By  Mr.  Decliter:  Well,  I  am  talking,  Mr. 
Crown,  as  of  September  1942? 

A.     It  would  be  higher. 

Q.  In  other  words,  in  arriving  at  the  valuation 
of  that  leasehold  as  you  gave  it  to  us  yesterday,  you 
only  took  into  consideration  the  oil  that  would  be 
recovered,  the  net  oil  that  would  be  recovered.  Is 
l:hat  correct?  A.     Oil  and  gas. 

Q.  Yes.  And,  do  you  have  any  experience  or 
knowledge  to  be  able  to  express  an  opinion  as  to 
what  the  additional  value  of  the  leasehold  would  be 
by  reason  of  having  available  in  the  well  casing, 
7-inch  casing,  6275  feet  and  5%  liner  [184]  of  306 
feet?  A.     I  have. 

Q.  What  v.ould  be  the  additiional  increase  in 
valuation  by  reason  of  that? 

A.  It  would  be  approximately  the  value  of  the 
casing  that  Mr.  Rush  valued.  I  would  have  to  go 
to  some  one  like  Mr.  Rush  to  obtain  a  price  on  the 
salvagable  casing. 

Q.  I  see.  Now,  Mr.  CroAvn,  were  you  asked  to 
give  an  opinion  as  to  the  fair  market  value  of  the 
10  7-12ths  per  cent  overriding  royalty  m  Block  Well 
No.  10?  A.     Yes,  sir. 

Q.     And  did  you  arrive  at  such  an  opinion? 

A.     I  did. 

Q.  What  is  your  opinion  as  of  September  of 
1942?  A.     $3120.00. 

Q.     What  was  that  again?  A.     $3120.00. 

Q.  In  connection  with  your  work  with  the  Divi- 
sion of  Oil  and  Gas,  did  you  become  familiar  with 
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the   different   oil   fields   in   structure   in    Southern 

California?  A.     I  did. 

Q.  And  are  you  able  to  state  whether  there  are 
any  other  fields  within  Southern  California  besides 
the  Playa  del  Eey  oil  field  that  would  be  available 
for  use  as  an  underground  gas  reservoir?  [185] 

Mr.  Weymann:  That  is  objected  to  as  being  in- 
competent, irrelevant,  immaterial,  and  having  no 
bearing  on  the  valuation  of  the  property  taken  in 
this  proceeding. 

The  Court:  I  understand  it  to  be  just  a  pre- 
liminary question.     The  question  is  overruled. 

Mr.  Dechter:     Do  you  want  the  question  read? 

The  Witness:    Please. 

Mr.  Dechter :     Will  you  read  the  question,  please  ? 
(Question  read.) 

The  Witness:  I  don't  know  of  any  with  the 
favorable  conditions  as  the  Playa  del  Rey  field. 

Q.     By  Mr.  Dechter:     Are  you  able  to  state 

Mr.  Weymann:  I  move  to  strike  the  answer  as 
not  responsive. 

The  Court:     It  may  go  out. 

Mr.  Dechter:  Will  you  read  the  question  again, 
please.  Miss  Reporter?  Try  to  answer  it,  Mr. 
Crown,  if  you  can. 

The  Court:  Answer  it  yes  or  no,  and  then  you 
may  explain  your  answer  if  it  needs  some  explana- 
tion. 

(The  question  was  reread.) 

The  Witness:     Yes. 
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Q.  By  Mr.  Decliter:  Will  you  please  state  to 
the  court  and  jury  if  there  are  any  other  fields 
available  for  use  as  a  gas  reservoir  in  Southern 
California  besides  the  Playa  del  Rey  field? 

A.     There  is  another  one. 

Q.  And  what  other  field  or  fields  are  there  avail- 
able for  such  purpose  besides  the  Playa  del  Rey 
field? 

A.     I  would  say  the  El  Segundo  oil  field. 

Q.     Any  other  that  you  know  of? 

A.  Those  have  the  characteristics  and  conditions 
which  would  fit  a  gas  storage  project. 

Mr.  Weymann:  I  move  to  strike  the  answer  as 
not  responsive. 

The  Court:  Well,  I  don't  know  whether  he  had 
finished  it  or  not.  Had  you  finished  your  answer, 
Mr.  Crown?  [187] 

The  Witness :     No.    I  had  a  little  more  to  go. 

The  Court:     Just  go  ahead. 

The  Witness:  The  Playa  del  Rey  and  El  Se- 
gundo fields  are  very  similar  geologically,  and  the 
conditions  in  those  two  fields  are  ideal,  you  might 
say,  for  a  gas  storage  project;  whereas  other  fields 
in  the  basin  would  not  be  so  well  suited. 

Q.  By  Mr.  Dechter:  Are  you  able  to  state  to 
the  court  and  jury  what  those  peculiar  conditions 
are  that  exist  in  those  two  fields  that  make  them 
suitable  as  a  gas  reservoir? 

A.  Well,  the  oil  zone  there  is  a  single  zone  and 
more  or  less  uniform  in  character ;  whereas  in  other 
fields  we  have  alternating  sands  and  shales  lying 
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in  lenses,  and  so  forth,  and  the  gas  cannot  migrate 
as  readily  in  those  fields  as  it  can  in  a  single  zone 
field  like  Playa  del  Rey  or  El  Segundo. 

The  Court:  When  you  use  the  word  "zone",  in 
the  ordinary  sense  you  mean  a  stratum,  is  that 
correct  ? 

The  Witness:  Well,  it  may  be  a  single  stratum 
or  it  may  be  strata. 

The  Court:  It  may  be  several  strata,  is  that 
correct  ? 

The  Witness:    Yes. 

The  Court:  I  wasn't  sure  it  was  imderstood  by 
the  jury  when  you  used  the  word  "zone".  As  I 
understand  it,  oil  men  use  the  word  "zone"  in  con- 
nection with  that  business  as  meaning  either  a 
stratum  of  oil  or  several  strata  of  oil  from  which 
production  is  had,  is  that  correct? 

The  Witness:  That  is  correct.  In  most  Califor- 
nia fields  there  is  more  than  one  stratum  in  an  oil 
zone. 

The  Court:     In  a  zone? 

The  Witness:     That  is  correct. 

The  Court:  But  a  zone  is  separate  and  distinct 
from  another  zone  which  might  consist  of  several 
strata,  is  that  correct? 

The  Court:  That  is  usually  optional  as  to  how 
the  zones  are  split  up  or  segregated. 

The  Court:     Go  ahead,  Mr.  Dechter. 

Q.  By  Mr.  Dechter:  Are  there  any  other  fields 
in  California  that  have  been  used  for  the  storage 
of  gas,  underground  storage  of  gas? 
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Mr.  Weymann:  That  is  objected  to  as  entirely 
incompetent  and  irrelevant  and  outside  of  the  issues 
in  this  case.  Other  gas  storage  fields  are  not  on 
trial  here. 

The  Court:  I  think  the  objection  should  be  sus- 
tained, and  it  is. 

Mr.  Dechter:  May  I  note  an  exception,  and  may 
I  approach  the  bench  and  make  an  offer,  your 
Honor,  on  that  point. 

The  Court :     Yes,  you  may. 

(The  following  proceedings  were  had  out  of 
the  hearing  of  the  jury:) 

Mr.  Dechter :  I  offer  to  show  by  this  witness  that 
there  [189]  ai'e  other  fields  in  California,  such  as 
Golita  in  Santa  Barbara  County,  and  the  Rio  Vista 
field  in  Northern  California,  which  have  been  used 
as  gas  reservoirs  for  underground  storage? 

The  Court:     What  is  the  purpose  of  that? 

Mr.  Dechter:  The  purpose  is  to  show,  under  the 
United  States  v.  Powelson  case,  that  it  isn't  a  con- 
jectural use  that  this  field  might  have  been  put  to. 

The  Court:     I  didn't  consider  that  phase  of  it. 

What  have  you  to  say  about  that,  Mr.  Weymann  ? 

Mr.  Weymann:  Unless  there  is,  first,  a  founda- 
tion laid  that  this  field  can  be  unified,  and  unless 
this  particular  property  can  be  used,  why,  I  think 
it  is  objectionable,  because  we  are  not  trying  the 
gas  storage  fields,  we  are  only  trying  this  property. 

The  Court:  I  know,  but  this  is  just  a  part  of  the 
foundational  proof,  and  in  considering  it  in  that 
light,  I  think  the  court  will  change  its  ruling  and 
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permit  it  to  be  shown  as  to  the  others,  simply  as 

part  of  the  foundation. 

Mr.  Dechter :  I  might  state,  your  Honor,  in  this 
Powelson  case  the  evidence  was  re<?eived. 

The  Court:  I  think  it  should  go  in  for  the  pur- 
pose stated. 

(The  proceedings  were  resumed  within  the 
hearing  of  the  jury  as  follows:) 

The  Court:  The  Court  will  withdraw  its  ruling. 
I  think  [190]  it  will  be  better  to  let  you  ask  your 
question  again,  Mr.  Dechter. 

Q.  B,y  Mr.  Dechter:  Mr.  Crown,  do  you  know 
of  any  other  oil  and  gas  fields  in  California  that 
have  been  used  for  the  underground  storage  of 
gas?  A.     I  do. 

Mr.  Weymann:  I  renew  my  objection  for  the 
purpose  of  the  record. 

The  Court :     Yes.     The  objection  is  overruled. 

Mr.  Weymann:     And  exception. 

Q.  By  Mr.  Dechter:  Will  you  please  state  to 
the  court  and  jury  what  those  other  fields  are  that 
have  been  used  for  underground  gas  storage  ■? 

A.  The  Golita  gas  field,  and  I  believe  the  Rio 
Vista  gas  field. 

Q.     Where  is  the  Golita  field  situated? 

A.     In  Santa  Barbara  County. 

Q.  And  by  whom  is  that  field  operated  as  an 
underground  gas  storage  reservoir? 

A.     I  believe  it  is  Pacific  Lighting  Corporation. 

Q.     Pacific  Lighting  Corporation  is  one  of  the 
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public  utility  companies  that  furnishes  gas  in  Cali- 
fornia*? A.     I  believe  so. 

Q.  What  other  fields  do  you  know  of  that  have 
been  used  for  underground  gas  storage?  [191] 

The  Court:     He  stated  Rio  Vista. 

Q.  By  Mr,  Decliter :  Yes.  By  whom  is  the  Rio 
Vista  field  operated? 

A.  There  are  a  number  of  operators  up  there. 
I  do  not  know  which  company  or  utility  company 
does  the  storing  up  there. 

Q.  How  long  did  you  say  you  have  been  in  Cali- 
fornia? A.     20  years. 

Q.  Are  you  familiar  with  whether  a  general 
condition  has  prevailed  in  Southern  California  dur- 
ing the  winter  months  as  to  whether  there  is  an 
adequate  supply  of  gas  for  domestic  and  industrial 
use  ? 

A.     As  for  any  particular  time,  is  that? 

Q.     During  the  winter  months. 

A.     I  would  have  to  qualify  the  answer. 

The  Court:     Have  you  answered  it  yet? 

The  Witness :     No,  I  haven 't. 

The  Court:     Read  the  question,  Mr.  Reporter. 

(The  question  referred  to  was  read  as  follows: 
*'Are  you  familiar  with  whether  a  general  condition 
has  prevailed  m  Southern  California  during  the 
winter  months  as  to  whether  there  is  an  adequate 
supply  of  gas  for  domestic  and  industrial  use?") 

The  Court:  If  you  can  answer  it  yes  or  no,  so 
answer  it,  and  then  explain  your  answer  if  it  is 
necessary.  [192] 
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The  Witness:     Yes  is  the  answer. 

The  Court:     Any  explanation? 

The  Witness :  The  reason  for  that  answer  is  that 
gas  has  been  brought  down  from  Northern  or  Cen- 
tral California  in  the  coast  regions  to  supply  the 
needs  in  the  Los  Angeles  basin  or  metropolitan 
area. 

Mr.  Weymann:  I  move  to  strike  that  answer 
as  not  responsive. 

The  Court:     That  part  may  go  out. 

Q.  By  Mr.  Dechter:  Do  you  know  Mr.  Crown, 
whether  for  the  last  10  years  it  has  been  necessary 
for  the  gas  companies  to  restrict  their  available 
supply  of  gas  to  domestic  users  and  to  curtail  indus- 
trial users  by  reason  of  the  shortage  of  gas  avail- 
able during  the  cold  weather? 

Mr.  Weymann:  To  which  I  object  on  the  ground 
that  this  witness  has  not  qualified  as  an  expert  in 
the  gas  utility  business.  That  is  strictly  a  matter  of 
the  production  and  distribution  of  gas.  The  witness 
has  shown  no  qualification  whatever  to  answer  that. 

The  Court:  I  think  you  better  qualify  him  fur- 
ther as  to  that  point. 

Q.  By  Mr.  Dechter:  Mr.  Crown,  in  connection 
with  your  work  with  the  Division  of  Oil  and  Gas 
did  you  become  familiar  with  the  needs  of  Southern 
California  for  natural  gas?  A.     I  did  not. 

Mr.  Dechter:     What  was  the  answer? 
(The  answer  was  read.) 

Q.  By  Mr.  Dechter:  In  giving  your  valuation 
yesterday  of  the  leasehold,  I  believe  you  testified 
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you  gave  no  consideration  to  any  increase  in  value 
by  reason  of  the  property  being  suitable  for  a  gas 
reservoir,  is  that  correct!        A.     That  is  correct. 

Q.  And  are  you  able  to  give  us  an  estimate  as 
to  how  much  more  valuable  the  leasehold  would 
be  by  reason  of  its  being  available  for  use  as  a  gas 
reservoir  ? 

Mr.  Weymann:  If  the  court  please,  I  would 
like  to  examine  this  witness  on  voir  dire. 

Mr.  Dechter:  He  hasn't  testified  yet  whether 
he  is  able  or  not.  It  may  not  be  necessary.  Do  you 
want  the  question  read? 

The  Witness:     If  you  please. 

Mr.  Dechter:     Will  you  read  the  question? 
(Question  read.) 

The  Witness:     I  cannot. 

Q.  By  Mr.  Dechter :  And  is  that  due  to  the  fact 
that  this  is  the  first  time 

Mr.  We}miann:     That  is  objected  to. 

The  Court:  Don't  answer  the  question.  Finish 
your  question,  Mr.  Dechter. 

Q.  By  Mr.  Dechter:  Is  that  due  to  the  fact 
that  this  is  the  first  time  that  such  a  project  has 
been  attempted  in  Southern  California? 

Mr.  Weymann:  That  is  objected  to  as  being  in- 
competent, irrelevant,  and  immaterial. 

The  Court:     The  objection  is  sustained. 

Mr.  Dechter:     That  is  all.  [195] 
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Cross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Crown,  you  stated  you  were  employed 
by  the  Division  of  Oil  and  Gas  as  a  petroleum  en- 
gineer for  16  years'?  A.     Yes,   sir. 

Q.  Will  you  kindly  describe  to  the  jury  your 
duties  in  that  connection? 

A.  It  was  supervision  of  the  drilling  operation 
and  abandonment  of  oil  wells,  oil  and  gas  wells. 

Q.  Did  you  at  any  time  during  the  course  of 
your  employment  have  occasion  to  make  an  ap- 
praisal or  valuation  of  any  of  the  property  that  you 
supervised?  A.     None  that  I  supervised. 

Q.  None  that  you  supervised.  The  regulations 
of  the  Division  of  Oil  and  Gas  prohibit  any  of 
their  employees  from  engaging  in  private  business, 
do  they  not? 

Mr.  Dechter:  That  is  objected  to  on  the  ground 
that  it  calls  for  a  conclusion  from  the  witness  and 
is  not  the  best  evidence. 

Mr.  Weymann:  Well,  the  witness  was  an  em- 
ployee and  he  should  know. 

The  Court:  I  think  he  should  know.  Under  the 
circumstances  he  has  been  qualified  as  a  person 
who  was  in  the  employ  for  16  years.  It  was  your 
duty  to  advise  yourself  as  to  those  regulations? 

The  Witness:     That  is  correct,  sir. 

The  Court:  Did  j^ou  do  it,  did  you  advise  your- 
self as  to  the  regulations? 

The  Witness:     I  did. 

The  Court:     The  objection  is  overruled. 
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Mr.  Weymami:  Will  you  read  the  question, 
please  ? 

(Question  read.) 

The  Witness:  Yes,  but  I  think  the  question 
needs  a  little  clarification.  There  are  certain  things 
to  go  into  private  business  in  the  fields  where — 
well,  I  might  state 

The  Court:  Oh,  I  think  that  is  all  too  remote 
to  have  any  real  value.  The  court  will  order  it  all 
stricken  out,  that  is,  regarding  the  regulations.  The 
jury  is  ordered  to  disregard  it.  Proceed,  Mr.  Wey- 
mann. 

Q.  By  Mr.  Weymann:  Since  leaving  the  Divi- 
sion of  Oil  and  Gas,  Mr.  Crown,  would  you  kindly 
tell  the  jury  what  your  experience  has  been? 

A.  I  have  been  consulting  petroleum  engineer 
for  Atlantic  Oil  Company,  for  Morton  &  Dolley, 
Krieger  Oil  Company,  Menco  Oil  Company,  and 
Continental  Development  Company.  I  believe  that 
gets  most  of  them. 

Q.  That  is  five  firms  and  corporations.  What 
is  the  longest  period  of  time  that  you  have  been 
consulting  engineer  for  any  of  those? 

A.     For  one  year.  [197] 
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For  which  one? 
Atlantic  Oil  Company. 

How   long   have   you   been   consulting   engi- 
for  Morton  &  Dolley?  A.     One  year. 

For  Krieger  Oil  Company? 
About  10  months. 
For  Menco  Oil  Company? 
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A.     About  10  months. 

Q.     And  for  Continental  Development  Company? 

A,     That  is  new  in  the  past  month. 

Q.     Within    the    past    month?  A.     Yes. 

Q.  In  your  capacity  as  consulting  engineer,  did 
you  advise — by  the  way,  that  Morton  &  Dolley, 
what  business  is  that?  A.     Oil  operators. 

Q.  In  the  course  of  your  employment  by  any 
of  these  concerns,  did  you  ever  have  occasion  to 
advise  them  either  on  the  purchase  or  on  the  sale 
of  operating  oil  properties?  A.     I  have. 

Q.     Which  one  and  when? 

A.  I  can't  think  of  any  one  offhand  where  they 
have  definitely  made  a  purchase.  There  have  been 
no  sales,  but  in  the  case  where  the  purchases  were 
not  made,  it  was  on  my  [198]  rcommendation  as  to 
productivity  that  the  property  was  not  purchased. 

Q.  When  were  you  employed  to  make  a  valua- 
tion of  the  Block's  property  in  this  proceeding? 

A.     About  June  1,  1945. 

Q.     That  is  June  1st  of  this  year? 

A.     That  is  correct,  yes. 

Q.  What  did  you  do  in  connection  with  that  val- 
uation? 

A.  I  constructed  a  production  decline  curve 
with  Colly  No.  10  well  and  arrived  at  an  ultimate 
recovery  for  the  well. 

Q.  Have  you  that  production  decline  curve  with 
you?  A.     I  have. 

Q.     May  I  see  it? 

A.     Yes  (handing  document). 
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Q.  Mr.  Crown,  your  estimate  of  value  then  is 
based  on  this  production  decline  curve,  is  it  not? 

A.     That  is  correct. 

Q.  How  many  barrels  of  ultimate  future  re- 
covery did  you  estimate? 

Mr.  Dechter:  Do  you  want  that  curve  intro- 
duced in  evidence?  I  have  no  objection. 

Mr.  Weymann :  Well,  I  will  get  the  information 
by  figures. 

The  Witness:     40,300  barrels. 

Q.     By  Mr.  Weymann:     40,300  barrels?   [199] 

A.     That  is  correct. 

Q.  Is  that  for  the  100  per  cent  interest,  that  is, 
for  the  entire  production? 

A.     The   entire   production. 

Q.  And  did  you  estimate  the  value  of  the  lessee's 
production  separately,  the  70  per  cent? 

A.  No,  I  didn't  figure  the  barrels  there.  I  did 
in  dollars. 

Q.     You  figured  it  in  dollars?  A.     Yes. 

Q.     What  price  did  you  estimate? 

A.     97  cents  per  barrel. 

Q.  What  gravity  oil  did  you  assume  as  the  pro- 
duction? A.     An  average  of  19.3. 

Q.     And  what  was  the  field  price  at  that  time? 

A.     At  which   time? 

Q.  What  was  the  field  price  of  oil  of  that 
gravity  at  that  time  in  September  of  1942? 

A.  I  can't  give  you  the  exact  price  at  that  date 
because  my   price   schedule   jumps   from   May   23, 
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1941  to  April  1,   1943.   Under  May  23,   1941,   the 

Union  posted  price  was  77  cents. 

Q.  Do  you  know  what  it  was  on  September  28, 
1942? 

A.  I  would  say  it  would  be  approximately  that 
same  price. 

Q.  77  cents.  The  40,000  ])arrels  which  you  have 
[200]  testified  as  being  the  ultimate  recovery,  what 
period  of  time  would  that  be  recovered? 

A.     Approximately  ten  years. 

Q.  And  in  arriving  at  your  valuation,  did  you 
take  into  consideration  any  pipeline  charge? 

A.     No,  sir. 

Q.  Do  you  know  whether  there  was  a  pipeline 
charge  ? 

The   Court:     A  carrying  charge? 

Mr.  Weymami:     A  carrying  charge. 

The  Witness:     I  do  not  know. 

Q.  By  Mr.  Weymann:  You  don't  know.  If 
there  was  a  charge,  would  it  make  any  difference 
in  your  estimate? 

Mr.  Dechter:  To  which  I  will  object  as  being 
immaterial,  and  assuming  a  fact  not  in  evidence. 

IVTr.  Weymann:  The  witness  is  being  asked  to 
state  his  opinion. 

The  Court:  I  think  the  objection  should  be 
overruled. 

The  Witness:  The  amount  of  oil  would  still  be 
the   same. 

Q.  By  Mr.  Weymann:  Would  the  price  of  it 
be  the  same? 
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The  Court:     What? 

Q.  By  Mr.  Weymann:  Would  the  price  paid 
to  the  purchaser  be  the   same? 

A.  I  don't  know  just  how  they  would  handle 
that.  If  they  had  to  pay  a  trucking  charge  there, 
why  it  might  be  taken  off  the  price  of  the  crude. 
It  will  lower  the  price  of  [201]  the  crude. 

Q.  Do  you  know  if  they  had  to  pay  a  trucking 
charge?  A.     I  don't  know. 

Q.  Do  you  know  if  they  had  to  pay  a  pipeline 
charge?  A.     I   don't   know. 

Q.  You  don't  know.  So,  you  took  none  of  those 
items   into   consideration?  A.     I    did   not. 

Q.  And  now  you  estimate  the  value  i)x\  the  basis 
of  97  cents  per  barrel?  A.     That  is  correct. 

Q.  Yet  the  posted  market  price  you  have  testi- 
fied, the  Union  Oil  Company  price,  was  77  cents. 
Will  you  please  tell  your  reason  for  using  the 
higher  price? 

A.     In  the  spring  of  1943  the  posted  price  was 

Q.     Pardon  me  just  a  moment. 

Mr.  Dechter:  May  I  suggest  that  counsel  let  the 
witness  finish  his  answer,  your  Honor?  I  don't 
think  it  is  fair  to  interrupt. 

Mr.  Weymann:  May  I  reframe  my  question?  I 
don't  believe  the  witness  can  testify  to  anything 
that  took  place  after  the  acquisition. 

The  Court:  You  asked  him  the  question  and  I 
think  that  he  ought  to  be  allowed  to  answer  it,  Mr. 
Weymann.  If  yon  reframed  it  before  he  began  his 
answer,   that   would   be   your   [202]   j.rivilege,   but 
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I  think  he  ought  to  be  allowed  to  answer  the  way 

he  started. 

The  Witness:  In  the  spring  of  1943  the  posted 
price  was  94  cents  per  barrel,  and  that  was  a  mat- 
ter of  a  few  months  subsequent  to  the  commence- 
ment of  the  estimate.  My  estimate  was  based  on 
the  early  probable  productions.  So,  I  used  97  cents 
which  is  94  cents,  the  posted  price  per  barrel  of 
oil,  plus  three  cents  which  is  the  value  of  gas  and 
gasoline  which  the  operator  received  per  barrel  of 
oil  produced.  There  is  a  certain  amount  of  gaso- 
line produced  with  the  oil. 

The  Court:  It  is  a  part  of  production  and  it  is 
in  addition. to  the  price  received  for  the  oil  itself? 

The  Witness:  That  is  correct,  and  I  applied  it 
to  the  price  of  oil  rather  than  making  a  separate 
valuation  for  the  gas  and  gasoline. 

The  Court:     Well,  that  is  clear. 

Q.  By  Mr.  WejTiiann:  So  that  the  price  3'ou 
placed  on  that  was  the  price  of  the  total  product. 
Is  that  correct? 

A.     The  oil,  gas,  and  gasoline. 

Q.  Now,  Mr.  Crown,  you  predicated  then  the 
price  of  97  cents  entirely  on  the  increase  which 
took  place  in  1943?  A.     That  is  correct. 

Q.  And  you  assumed  that  the  price  would  con- 
tinue to  1952?  A.     The  assumption  is  that. 

Q.     That  was  your  assumption  ?  A.     Yes. 

Q.     It  was  a  pure  assumption,  was  it  not  ? 

A.  My  own  opinion  is  that  it  might  be  higher 
than  that. 
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Q.  Now,  tell  us,  please,  how  on  a  total  recovery 
of  40,000  barrels  over  a  period  of  ten  years'  you 
arrived  at  a  valuation  of  $11,000  for  this  leasehold 
estate?  Just  outline  the  various  steps  which  you 
took  to  the  jury. 

A.  The  estimated  recovery  is  40,300  barrels.  The 
income  for  that  amount  of  oil  at  97  cents  per  bar- 
rel is  equivalent  to  $39,091.  Mr.  Block's  leasehold 
interest  of  70  per  cent  is  equivalent  to  $27,000  or 
$27,364.  Operating  costs  for  the  period  of  the  life  of 
the  well  are  $13,870,  leaving  an  operating  proiit 
of  $13,494.  Using  a  6  per  cent  discoimt  factor 
over  that  period  of  time  will  arrive  at  a  present 
worth  of  $10,932.   [204] 

Q.  Mr.  Crown,  what  is  you]-  definition  of  fair 
market  value? 

Mr.  Dechter:  To  which  we  object  on  the  ground 
that  is  immaterial  what  his  definition  is. 

Mr.  Weymann :  The  witness  is  testifying  to  fair 
market  value. 

The  Court:  I  think  it  is  proper  to  ask  him 
what  his  understanding  is,  what  he  meant  by  the 
use  of  the  term  "fair  market  value"  when  he  gave 
his  answer.  The  objection  is  overruled. 

The  Witness :     Approximately  $11,000.00. 

The  Court:  No.  What  do  you  understand  by 
the  use  of  that  term  "fair  market  value"? 

The  Witness :  Well,  it  would  be  a  price  at  which 
a  purchaser  would  make  a  reasonable  investment. 

Mr.  Weymann:  I  submit,  if  the  court  pleases, 
that   the    witness'   understanding    of    fair    market 
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value  disqualifies  him  entirely  and  his  testimony  is 
not  admissible,  on  the  basis  of  his  own  statement 
of  his  understanding. 

A.  Juror:  We  are  unable  to  hear  this  in  the 
jury  box,   your   Honor. 

The  Court:  Yes,  Mr.  Weymann,  you  let  your 
voice  drop  and  it  is  a  little  difficult  to  hear  you. 

Read  the  statement  of  Mr.  Weymann. 
(The  record  was  read.)   [205] 

The  Court:     Have  you  any  further  questions'? 
Mr.  Weymann:     I  move,  now,  that  his  entire  tes- 
timony be  stricken  as  to  the  value  of  the  lease. 

The  Court:  Well,  Mr.  Weymann,  it  isn^t  the 
definition  that  the  court  would  give  or  3'ou  would 
give  or  Mr.  Dechter,  but  when  you  analyze  it,  is 
it  so  ver}^  far  away"?  We  would  say  where  a  willing 
purchaser  would  buy  from  a  willing  seller  and  hav- 
ing a  reasonable  time  in  which  to  investigate. 
Read  his  answer,  please,  Mr.  Reporter. 

(The  answer  was  read  as  follows:  "Well,  it 
would  be  a  price  at  which  a  purchaser  would 
make  a  reasonable  investment.") 

The  Court:  I  think  the  motion  should  be  de- 
nied. 

Mr.  Weymann:  I  will  pursue  the  question  a 
little  further. 

Q.  By  Mr.  Weymann:  Is  it  your  opinion,  Mr. 
Crown,  that  to  receive  over  a  period  of  10  years 
$13,494.00  a  prospective  purchaser  having  full 
knowledge  of  all  of  the  conditions  would  be  willing 
to  pay  in  cash  $10,930.00?  A.     Yes,  sir. 
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Q.  Do  you  know  of  any  oil  property  that  has 
been  bought  or  sold  on  that  basis'? 

A.     I  think  I  could  mention  some. 

Q.     Mention  them,  please. 

A.  I  think  Jergens  Oil  Company  bought  pro- 
duction at  Wilmington  in  the  Wilmington  oil 
field [206] 

Q.     Of  your  own  laiowledge,  Mr.  Crown? 

Mr.  Dechter:  Has  the  witness  finished  his  an- 
swer, Mr.  Weymann? 

The  Court:  Yes,  just  finish  your  answer,  and 
then  if  there  is  any  defect  in  the  answer  you  may 
call  it  to  the  attention  of  the  court  by  a  proper 
motion. 

Read  the  question  and  the  answer  as  far  as  it 
has  been  given,  please. 

(The  record  was  read.) 

A.     on  the  basis  of  a  thousand  dollars  per 

barrel  of  production.  \ 

Mr.  Weymann:  I  move  to  strike  that  answer 
as  not  responsive. 

The  Court:  Because  he  used  the  words  ''I 
think'"? 

Mr.  Weymann:  Because  he  used  the  word  ^'I 
think"  and  on  the  basis  of  a  thousand  dollars  per 
barrel. 

The  Court:     Read  the  answer. 
(The  answer  was  read.) 

The  Court:     Did  you  mean  to  say  that? 

The  Witness:     That  is  correct,  yes. 

The  Court:     A  thousand  dollars  per  barrel? 
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The. Witness:    Per  barrel.  If  aw  ell  makes  25 

The  Court:  Pardon  me.  The  answer  may  go 
out.  Now,  you  may  proceed  further,  Mr.  Weymann. 

Q.  By  Mr.  Weymann:  You  used  a  6  j)er  cent 
discount  [207]  factor,  is  that  correct? 

A.     That  is  correct. 

Q.  Will  you  kindly  explain  to  the  jury  just 
what  a  6  per  cent  discount  factor  is? 

A.  The  6  per  cent  discount  factor  is  the  value 
or  the  worth  of  one  dollar  based  on  a  6  per  cent 
discount — the  value  of  that  one  dollar  a  year  from 
today,  and  from  there  on  in  the  future  its  adding 
a  6  per  cent  or  deducting  6  per  cent  on  the  invest- 
ment. In  other  words,  the  value  of  a  dollar  today, 
or,  I  should  say,  the  value  of  a  dollar  approxi- 
mately 10  years  from  now  is  only  worth  fifty-nine 
and  two-tenths  cents. 

Q.  Do  you  know  of  an  instance,  Mr.  Crown,  in 
which  any  one  has  paid  approximatel}-  $11,000.00 
for  an  oil  property  out  of  which  in  the  course  of 
10  years  he  could  recover  approximately  $14,000.00  ? 
I  am  using  round  figures  now.  Buy  a  producing  oil 
well. 

A.     I  can't  give  you  any  specific  example. 

Q.     Is  it  your  opinion  that  such  people  exist? 

A.     There  are. 

Q.  Now,  will  you  tell  us,  please,  how  you  ar- 
rived at  the  valuation  of  the  10-7/12  per  cent  over- 
ride? 

A.  I  used  the  same  production  in  barrels  of 
oil  and  used  a  price  of  93  cents  per  barrel.  In  this 
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case  the  93  cents — I  started  with  97,  and  the  only 
costs  against  the  [208]  overriding  interest  that  I 
used  was  approximately  4  cents  per  barrel  mining 
rights  tax  which  I  deducted  from  the  97  and  ar- 
rived at  a  93  cents  per  barrel  figure,  and  using 
a  6  per  cent  discount  factor  arrived  at  a  value  of 
$3,120.00. 

Q.  Do  you  know  what  the  amount  of  the  total 
value  in  dollars  and  cents  is?  Have  you  that  there? 

A.     Of  the  production? 

Q.  Of  the  10-7/12  per  cent  over  the  period  of 
10  years.  A.     $37,479.00. 

Q.  No,  I  am  sorry.  The  total  override  of  the 
10-7/12  per  cent. 

A.     This  is  for  the  total,  yes.  10-7/12  per  cent. 

Q.     Is  how  much? 

A.  Let  me  ask  first  if  I  have  the  question  cor- 
rectly. 

Mr.  Weymann:     Read  the  question,  please. 
(The  record  was  read.) 

The  Witness:     That  figure  is  $3,971.00. 

Q.  By  Mr.  Weymann:  So,  Mr.  Crown,  you 
wish  us  to  understand  that  in  your  opinion  an  in- 
formed purchaser  would  be  willing  to  pay  a  will- 
ing seller  $3,120.00  cash  now  in  order  to  receive 
$3,971.00  over  a  period  of  10  years  from  oil  royal- 
ties from  the  Playa  del  Rey  field? 

A.  That  question  I  would  answer  no.  This  is  a 
royalty  set-up. 

Q.     Pardon  me?  [209] 

The  Court:     I  think  the  court  will  recess  at  this 
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time  until  2:00  o'clock.  The  members  of  the  jury 
will  return  at  that  time.  Bear  in  mind  the  admoni- 
tions of  the  court. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 

was  taken  until  2:00  o'clock  p.m.  of  the  same 

day.)   [210] 

Los  Angeles,  California, 
Thursday,  July  26, 1945,  2  :00  p.m. 

The  Court:  Mr.  Crown,  will  you  take  the  stand, 
please  ? 

Mr.  McLay  and  Mr.  Dechter,  are  you  ready  to 
proceed? 

Mr.  McLay:  Mr.  Wejrmann  isn't  here.  He  just 
stepped  out.  May  I  get  him,  please? 

The  Court:  Yes.  Is  it  stipulated  that  all  jurors 
are  present  and  in  their  places'? 

Mr.  Dechter :     So  stipulated. 

Mr.  McLay:  So  stipulated  on  the  part  of  the 
government. 


WALTER  J.  CROWN, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows: 

Cross  Examination*  (Continued) 
Mr.    Weymann:     I    apologize    to    the    court.    I 
stepped  out  for  a  drink  of  water. 
The  Court:     That  is  all  right. 
Q.     By  Mr.  Weymann:     Mr.   Crown,   what  was 
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this  well  producing   in   the   month   of   September, 

1942?  A.     436  barrels  of  oil. 

Q.     And  how  much  gross  fluid? 
A.     I  do  not  have  that  figure.  [211] 
The  Court:     What  was  that  question? 
(Question  read.) 

Q.  By  Mr.  Weymann:  Have  you  the  record 
of  water  production?  A.     I  do  not. 

Q.  Did  you  take  into  account  in  the  making  of 
your  estimate  of  value  the  cost  of  lifting  water 
along  with  the  oil? 

A.  The  cost  of  lifting  the  water  is  included  in 
the  lifting  cost. 

Q.  In  other  words,  the  lifting  cost  comprises 
the  cost  of  lifting  the  entire  fluid.  Is  that  correct? 

A.     That  is  correct. 

Q.  So  that  if  the  water  content  increases  and 
the  oil  content  decreases,  the  price  you  received 
would  be  correspondingly  decreased.    Is  that  so  ? 

A.  The  price  per  barrel  of  oil  would  not  de- 
crease. 

Q.     The  total  fluid  of  what  you  have  lifted? 

A.     Of  the  gross  fluid. 

Q.     Of  your  gross  fluid  would   decrease? 

A.     That  is  correct. 

Q.     It  would? 

A.     If  there  is  an  increase  in  gross  fluid. 

The  Court:  Pardon  me  just  a  moment.  Mr. 
Crown,  how  many  barrels  did  you  say  in  that 
month?   [212] 

The  Witness:     436. 
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The  Court:  As  I  understand  it,  that  is  436  bar- 
rels of  oin 

The  Witness:     Clean  oil,  yes. 

Q.  By  Mr.  Weymann:  Have  you  any  records 
of  the  water  production  from  that  well  during  any 
time  it  went  on  production?  A.     I  have  not. 

Q.     You  took  no  record  at  all  of  it,  is  that  right? 

A.     I  didn't  consider  the  water  content. 

Q.  You  didn't  consider  the  water  content.  Have 
you  any  record  of  the  gas  production  during  that 
period  ? 

A.  Not  as  such.  I  have  only  the  value  of  the  gas 
and  gasoline  equivalent  per  barrel  of  oil  which  was 
furnished  to  me  by  Mr.  Block. 

Q.  And  you  based  your  estimate  on  the  informa- 
tion you  received  from  Mr.  Block? 

A.     From  Mr.  Block,  yes.  [213] 

Q.     Of  your  own  knowledge  you  have  no  record? 

A.     I  have  not. 

Q.  In  fixing  your  valuation  did  you  take  into 
account  the  cost  of  abandonment? 

A.     Of  which? 

Q.     The  cost  of  abandonment. 

A.     No,  I  did  not. 

Q.  Do  you  know  the  provisions  of  the  master 
lease  or  of  the  sublease?  A.     I  do  not. 

Q.  Do  you  know  whether  or  not  there  is  an 
expense  connected  with  the  abandonment  of  a  well? 

A.     Repeat  that,  please. 

The  Court:     Read  the  question. 
(The  question  was  read.) 
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A.  There  is  always  an  expense  connected  with 
abandoning  a  well. 

Q.  By  Mr.  Weymann:  And  that  is  the  obliga- 
tion of  the  lessee,  is  it? 

A.     Normally. 

Q.  Do  you  know  whether  or  not  it  is  in  this 
instance?  A.     I  don't  know. 

Q.     You  made  no  effort  to  ascertain  if? 

A.     I  did  not. 

Q.  You  figured  the  value  at  which  you  have  ar- 
rived on  [214]  the  basis  of  94  cents  per  barrel  predi- 
cated upon  an  increase  in  the  value  of  oil? 

A.  The  increase  was  there  at  the  time  I  made 
my  valuation. 

Q.  The  increase  was  there  at  the  time  you  made 
your  calculation?  A.     That  is  correct. 

Q.     When  did  you  make  your  calculation? 

A.     I  beg  your  pardon? 

Q.     When  did  you  make  your  calculation? 

A.     In  June  of  this  year, 

Q.     When  did  that  increase  go  into  effect? 

A.     In  the  spring  of  1943. 

Q.  So  that  from  September  28  to  the  spring  of 
1943  the  price  was  not  94  cents  a  barrel  ? 

A.     That  is  correct. 

Q.     It  was  actually  75  cents  per  barrel? 

Mr.  Dechter :     I  think  this  has  all  been  gone  into. 

The  Court :     I  think  that  has  been  covered. 

Mr.  Weymann :  What  I  am  getting  at  is  the  dif- 
ference between  the  two  periods. 

Mr.  Dechter:    You  asked  him  that  this  morning. 
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The  Court :     I  thought  you  had  covered  it. 

Mr.  Weymann:  I  don't  think  I  have,  your 
Honor. 

The  Court :     If  you  haven 't  you  may  proceed. 

Q.  By  Mr.  Weymann:  So  that  the  actual 
amount  received  from  September  28,  1942,  to  the 
spring  of  1943  was  75  cents  or  thereabouts,  is  that 
correct  ? 

A.     That  is  correct,  yes. 

Q.  And  yet  in  arriving  at  your  estimate  you  fig- 
ured 94  cents  per  barrel  for  the  entire  period? 

A.     That  is  correct. 

The  Court:  Plus  the  three  cents  for  the  other 
element  that  was  recovered;  that  is  correct,  isn't  it? 

The  Witness:    Yes. 

The  Court:  In  other  words,  97  cents  instead  of 
94  cents. 

Mr.  WejTiiann:     I  am  speaking  now  only  of  oil. 

The  Court :  Yes,  but  he  added  that  to  the  oil  to 
give  a  valuation,  instead  of  giving  it  separately  he 
gave  it  altogether  as  97  cents  per  barrel. 

Mr.  Weymann :  97  cents  per  barrel,  but  94  cents 
for  the  oil. 

The  Witness:     That  is  correct. 

The  Court:  But  his  valuation  was  based  on  97 
cents.     . 

Mr.  Weymann :  If  the  court  please,  what  I  am 
trying  to  get  at  is  the  difference  in  the  oil. 

Q.  By  Mr.  Weymann:  There  was  no  difference 
in  the  price  of  the  gas  at  any  time,  was  there? 

A.     None  that  I  know  of. 
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Mr.  Weymann:  No  further  questions,  Mr. 
Crown.  [216] 

Mr.  Dechter:  Your  Honor,  as  I  advised  the 
court  yesterday,  I  had  subpoenaed  the  records  of  the 
Union  Oil  Company  to  show  what  the  production  of 
this  well  was  after  the  government  took  it  over,  and 
Mr.  Weymann  is  willing  to  stipulate  that  the  letter 
attached  to  the  summary  of  the  production  may  be 
used  in  lieu  of  Mr.  Edwards,  the  secretary  of  the 
Union  Oil  Company  of  California,  appearing  in 
person  to  identify  that  as  a  summary  of  their  books 
and  records,  subject  to  his  objection  to  its  admissi- 
bility.   Is  that  correct? 

Mr.  Weymann:     That  is  correct. 

Mr.  Dechter:  At  this  time,  having  so  identified 
this  statement  of  oil.  gas  and  natural  gasoline  pro- 
duced from  Defense  Plant  Corporation  Well  No.  10 
at  Playa  del  Rev,  formerly  Block  Oil  Company 
AVell  No.  10,  I  will  ask  leave  to  offer  this  as  a 
Defendant's  exhibit. 

The  Court :     It  may  be  received. 

Mr.  Weymann:  I  thought  the  court  was  going 
to  examine  it.    I  have  an. objection  to  it. 

The  Court :  Very  well.  Strike  out  the  statement 
of  the  court. 

Mr.  Weymann:  I  object  to  the  receipt  of  that 
in  evidence  on  the  ground  it  is  entirely  incompe- 
tent, immaterial  and  irrelevant;  has  no  bearing  on 
the  value  of  this  i^roperty  as  of  September  28,  1942. 
It  shows  the  production  of  that  well  during  a  period 
after  the  government  took  it  over.    The  [217]  basis 
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of  the  valuation  for  this  property,  as  I  understand 
the  law,  must  be  on  the  condition  as  it  existed  at 
the  time  the  property  was  taken. 

Mr.  Dechter:  The  same  argument  was  made 
yesterday  when  JVIr.  Block  was  on  the  stand,  may  it 
please  the  court,  and  I  pointed  out 

The  Court:     When  who  was  on  the  stand? 

Mr.  Dechter:  Mr.  Block.  The  same  objection 
was  made  and  the  testimony  received,  but  your 
Honor  later  on  struck  it  out  merely  because  his 
information  came  from  the  oil  company  that  was 
buying  the  oil  and  not  his  own  personal  informa- 
tion. I  argued  yesterday  to  your  Honor  that  both 
our  witnesses  and  the  government's  witnesses  are 
going  to  base  their  valuation  on  the  estimated  future 
production  of  this  well,  and  this  is  some  evidence 
as  to  what  the  well  was  capable  of  doing.  Mr.  Wey- 
mann  made  the  counter  argument  that  there  might 
be  some  reasons  for  the  increased  production.  Your 
Honor  said  that  was  a  matter  he  could  bring  out  on 
cross  examination  or  by  independent  evidence ;  that 
it  went  to  the  weight  and  not  to  the  admissibility. 

Mr.  Weymann:  There  is  a  further  reason,  if 
the  court  please.  The  whole  question  to  be  deter- 
mined here  is  what  an  informed  buyer  would  pay 
to  a  willing  seller  of  that  property  at  the  time  it 
was  taken.  Now,  manifestly  an  informed  buyer  can 
only  base  what  he  would  be  willing  to  pay  on  what- 
ever [218]  evidence  was  available  as  of  that  date. 
He  would  not  have  the  advantage  of  the  actual  pro- 
duction subsequent  to  that  time.     That  would  have 
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no  influence  whatever  on  the  price  he  would  pay  or 
what  the  owner  would  be  wdlling  to  receive.  In 
other  words,  it  would  require  a  prophetic  vision  on 
the  part  of  both  buyer  and  seller  to  take  into  ac- 
count something  which  happened  in  the  future.  As 
a  matter  of  fact,  he  may  take  into  account  trends 
or  what  he  thinks  might  happen  in  the  future,  any- 
thing of  that  kind  which  would  influence  the  mar- 
ket. But  certainly  the  actuality  of  w^hat  actually 
occurred  under  the  circumstances  would  have  no 
bearing  whatever  as  to  the  market  value  influencing 
either  party.  [219] 

Mr.  Dechter:  In  my  opinion,  your  Honor,  it  is 
exactly  similar  as  if  the  Government  was  condemn- 
ing a  crop  of  potatoes  on  the  farm,  the  crop  having 
not  been  just  merely  planted  but  hadn't  even  come 
up.  Some  of  these  crop  buyers  who  are  constantly 
buying  crops  in  advance  would  come  in  and  give 
figures  of  so  much.  By  the  time  the  trial  came  up, 
the  crop  had  been  harvested.  Now,  that  wouldn't 
be  evidence  of  what  the  value  is.  It  would  go  to 
show  the  reasonableness  of  the  opinion  given  on  that 
particular  date,  and  that  is  the  purpose  for  which 
it  is  offered,  to  show  the  reasonableness  of  the  vari- 
ous opinions  that  will  be  given  by  the  experts. 

The  Court:  I  think  that  the  court  should  give 
further  time  to  consideration  of  this.  It  seems  that 
it  is  not  required  of  the  court  that  it  should  shut  its 
eyes  to  the  figures  that  we  actually  have  here  where 
they  are  available.  In  other  words,  Mr.  Crow^n  or 
any  other  expert  has  to  give  an  estimate  of  what 
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the  valuation  was  on  the  date  of  September  28,  1942. 
Now,  he  must  base  that  upon  his  knowledge  of  all 
the  circumstances  that  he  has,  and  as  it  has  been 
stated  in  a  very  recent  case,  one  referred  to  by  Mr. 
McLay  yesterday,  sometimes  these  estimates  are 
little  better  than  a  guess. 

Now,  we  have  had  the  advantage  of  three  years 
almost  since  that  time.  Must  the  court  shut  its  eyes 
and  the  juiy  close  their  ears  to  the  testimony  which 
we  actually  have  of  [220]  the  value  that  was  pro- 
duced from  the  well?  Now,  I  don't  know.  Some- 
times we  have  rules  and  they  seem  reasonable  as  of 
a  certain  time,  but  is  this  such  a  hard  and  fast  rule 
that  Mr.  Crown  or  the  others  can't  avail  themselves 
of  that  information  which  they  actually  have  ?  Cer- 
tainly for  a  period  of  three  years  nothing  could  be 
better  than  the  actual  results. 

Now,  while  there  might  be  a  situation  as  to  why 
it  v;as  a  greater  production,  I  can  understand  it 
might  be  by  reason  of  repressure  in  there  as  the 
result  of  the  storage,  and  certainly  that  must  be 
given  consideration ;  also,  that  there  is  only  so  much 
oil  available  there  and  that  if  it  is  gotten  out  in  five 
years  instead  of  ten,  there  would  be  no  more  oil. 
However,  so  far  as  the  price  itself  is  concerned, 
that  is  a  posted  price  which  was  paid  for  oil  of 
like  character  throughout  the  field. 

It  does  present  quite  a  question  and  the  court 
may  have  to  call  on  you  gentlemen  for  help  from 
some  of  the  precedents  that  have  been  established 
in  similar  cases. 
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Mr.  Weymann:  May  I  make  one  further  obser- 
vation ? 

The  Court :  I  was  going  to  say  that  the  court  will 
sustain  the  objection  at  the  present  time.  Let  it  be 
marked  as  Defendant's  Exhibit  A  for  identification 
and  then  the  matter  may  be  presented  to  the  court 
again  before  the  close  of  the  trial.  [221] 

Mr.  Dechter:     Very  well,  your  Honor. 

(The  docLunent  referred  to  was  marked  as 
Defendant's  Exhibit  A  for  identification.) 

The  Court:     Anything  further,  Mr.  Dechter? 

Redirect  Examination 
By  Mr.  Dechter: 

Q.  Mr.  Crown,  when  you  gave  your  opinion  as 
to  the  fair  market  value,  did  you  have  any  informa- 
tion available  to  you  as  to  what  the  production  was 
after  September,  1942? 

Mr.  Weymann:  That  is  objected  to  as  being 
incompetent,  irrelevant  and  immaterial  as  to  what 
it  was  after  the  time  it  was  sold. 

The  Court:  It  does  not  appear  to  the  court  that 
this  is  a  matter  for  redirect  examination  in  any 
event.     The  objection  is  sustained. 

Mr.  Dechter :  May  I  make  an  offer,  your  Honor, 
on  that? 

The  Court :     Yes. 

Mr.  Dechter:  Does  your  Honor  want  us  to  ap- 
proach the  bench? 

The  Court:     Yes. 
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(Thereupon,  coimsel  approached  the  bench, 
and  the  following  proceedings  were  had  out  of 
the  hearing  of  the  jury:) 

Mr.  Dechter:  I  offer  to  show  by  this  witness 
that  he  [222]  did  not  have  this  data  on  the  produc- 
tion subsequent  to  September  of  1942  available  to 
him,  and  that  if  he  had,  his  opinion  would  have 
been  different  as  to  the  value  of  the  property. 

The  Court:  Well,  I  am  convinced  it  is  not  a 
matter  for  redirect  examination. 

Mr.  Dechter:  Very  well.  May  I  note  an  ex- 
ception f 

The  Court:     Yes. 

Mr.  Dechter:     Thank  you. 

The  Court:  Also,  I  think  it  is  incompetent,  ir- 
relevant and  immaterial.  It  goes  to  a  negative 
matter. 

Mr.  Dechter:     Very  well,  your  Honor. 

( Thereupon,  proceedings  were  resumed  within 
the  hearing  of  the  jury.) 

Q.  B}^  Mr.  Dechter :  Mr.  Crown,  when  you  gave 
your  valuation  as  to  the  leasehold  interest  on  direct 
examination,  you  excluded  any  value  on  personal 
property,  did  you  not? 

A.     That  is  correct. 

Q.  Your  value  was  confined  to  the  value  of  the 
oil  leasehold  from  an  oil  standpoint  only  ? 

A.     Oil  and  gas. 

Mr.  Weymann:  Will  you  speak  up  a  little 
louder,  Mr.  Crown"? 
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The  Witness :    Oil  and  gas. 

Q.  By  Mr.  Dechter:  On  or  about  September  of 
1942,  and  [223]  since  that  time  has  the  number  of 
buyers  per  oil  leases  and  royalties  been  greater  or 
less  than  the  supply  of  oil  leases  and  royalties  of- 
fered for  sale? 

Mr.  Weymami:  That  is  objected  to  as  being  in- 
competent, irrelevant,  immaterial,  and  not  proper 
redirect  examination. 

The  Court :  It  does  not  appear  to  the  court  that 
there  is  proper  foundation.  I  don't  believe  Mr. 
Crown  has  attempted  to  qualify  himself  as  one  who 
knows  of  the  state  of  the  market  for  oil  leases  or 
royalties.  In  any  event,  I  think  the  objection 
should  be  sustained. 

Q.  By  Mr.  Dechter:  Are  you  familiar,  Mr. 
Crown,  with  what  the  general  consensus  of  opinion 
among  oil  men  as  to  whether  the  price  of  crude  will 
go  higher  or  lower  as  soon  as  Governmental  regula- 
tions are  lifted? 

Mr.  Weymann:  That  question  is  objected  to  as 
purely  hypothetical  and  calling  for  a  conclusion  as 
to  the  opinions  of  other  men. 

Mr.  Dechter:  It  is  a  preliminary  question,  your 
Honor,  whether  he  is  familiar,  and  then  I  will  ask 
him  w^hat  his  familiarity  is  based  upon. 

The  Court:  The  objection  is  sustained.  He  has 
already  stated  his  own  idea  about  it. 

Mr.  Dechter:    I  believe  that  is  all.  [224] 
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Recross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Crown,  in  arriving  at  your  valuation  for 
the  production  of  this  well,  did  you  predicate  that 
on  the  use  of  the  equipment  which  was  presently  in 
the  wall  ? 

Mr.  Dechter:  To  which  we  object  on  the  ground 
that  it  is  improper  recross  examination.  There  was 
nothing  asked  on  redirect.  Every  objection  was 
sustained. 

Mr.  Weymann :  The  question  was  asked  whether 
he  excluded  the  value  of  the  equipment. 

The  Court:    Will  you  read  the  question? 
(Question  read.) 

Mr.  Dechter:  I  will  offer  the  further  objection 
that  it  has  been  asked  and  answered  by  Mr.  Wey- 
mann on  cross  examination. 

The  Court:     I  think  it  has.    Objection  sustained. 

Mr.  Weymann :     Very  well.  No  further  questions. 

The  Court :     That  is  all,  Mr.  Crown. 

Mr.  Dechter :     I  will  call  Mr.  Bauer. 
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ROY  M.  BAUER, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 
The  Witness:     Roy  M.  Bauer. 

Direct  Examination 
By  Mr.  Dechter: 

Q.     What  is  your  business,  Mr.  Bauer? 

A.  I  am  gas  supply  supervisor  of  the  Southern 
California  Gas  Company,  Southern  Counties  Gas 
Company,  and  Pacific  Lighting  Corporation,  all  of 
Los  Angeles. 

Q.     How^  long  have  you  so  been  employed? 

A.  I  started  with  predecessor  companies  a  little 
over  21  years  ago. 

Q.  And  in  connection  with  your  position,  will 
you  please  state  to  the  court  and  jury  what  your 
duties  are  insofar  as  the  handling  of  gas  from  its 
source  of  supply  to  dispensing  the  same? 

A.  I  am  in  direct  charge  of  all  gas  dispatching 
operations  of  the  three  corporations  and  all  gas 
purchase  accounting  of  the  Southern  California  Gas 
Company.  I  also  handle  a  great  mass  of  statistical 
information  and  consolidated  figures  for  the  several 
companies.  [226] 

Q.  And  do  your  duties  embrace  the  Playa  del 
Ray  gas  reservoir? 

A.     In  so  far  as  requesting  gas  storage  or  re- 

»~     questing  withdrawal  and  keeping  track  of  same. 
Q.     In  other  words,  you  are  the   one   who  has 
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charge  of  how  much  gas  is  injected  in  the  reservoir 
and  how  much  gas  is  withdrawn  from  the  Playa  del 
Key  reservoir? 

A.  Yes,  currently.  I  do  not  set  the  policies,  but 
I  request  the  changes  to  be  made  from  day  to  day 
and  time  to  time. 

Q.  In  connection  with  the  use  of  this  gas  reser- 
voir as  a  gas  storage  project  will  you  please  state  to 
the  court  and  jury  what  the  arrangement  is  for  the 
use  of  that  reservoir  for  gas  storage  1 

Mr.  Weymann:  That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  and  liaving  no  bear- 
ing on  the  issues  in  this  case ;  not  t]ie  slightest  bear- 
ing on  the  value  of  the  property  taken  in  this  pro- 
ceedings. 

Mr.  Dechter:  Your  Honor,  this  ties  in  with  the 
production  subsequent  to  the  time  the  Defense  Plant 
took  it  over.  Mr.  Weymann  has  made  the  state- 
ment that  that  production  might  be  due  to  other 
reasons.  I  think  he  has  a  perfect  right  to  show 
what  those  other  reasons  are  to  show  what  that  ad- 
ditional cost  might  be  to  get  that  additional  oil.  if 
there  is  such  additional  oil.  We  have  here  the 
person  in  charge  of  these  gas  [227]  operations  for 
the  gas  company  who  supplies  the  gas  and  with- 
draws the  gas,  and  who  is  familiar  with  the  arrange- 
ment with  the  Defense  Plant  Corporation  as  to 
whether  they  charge  the  Defense  Plant  Corporation 
anything  for  this  gas,  or  whether  there  is  no  charge, 
or  whether  they,  in  turn,  pay  the  Defense  Plant 
Corx)oration  for  storing  the  gas  so  that  the  Defense 
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Plant  in  addition  not  only  gets  what  the  gas  eom- 
IDany  pays  them  for  storage,  but  gets  this  oil  and 
additional  gasoline.  I  think  it  is  material  from 
that  standpoint. 

The  Court:  Well,  it  seems  to  the  court  from 
your  statement,  Mr.  Dechter,  that  it  is  anticipatory 
of  something  that  the  government  may  bring  up  or 
may  not  bring  up.  This  may  be  admissible  upon  the 
rebuttal  part  of  your  case,  but  at  present  it  seems 
to  the  court  that  the  objection  is  good. 

Mr.  Dechter:     Very  well. 

Q.  By  Mr.  Dechter:  Mr.  Bauer,  I  will  ask  you 
if  based  upon  your  experience  there  has  prevailed  in 
Southern  California  a  condition  each  winter  during 
the  cold  weather  where  there  has  been  a  shortage 
of  natural  gas  to  such  an  extent  that  it  has  been 
necessary  to  deprive  industrial  users  of  natural  gas 
in  order  to  furnish  domestic  users  of  natural  gas? 

A.     Yes 

Mr.  Weymann:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  no  proper  foundation 
laid  or  the  question;  no  bearing  on  the  issues  in 
this  case.  [228] 

The  Court:  I  think  the  objection  is  not  good 
except  possibly  as  to  the  foundation,  as  to  the  ex- 
perience of  this  witness  with  this  type  of  demand. 

Mr.  Dechter:  I  will  be  glad  to  go  into  the  foun- 
dation further,  your  Honor. 

Q.  By  Mr.  Dechter:  Mr.  Bauer,  these  three 
companies  by  whom  you  are  employed,  what  portion 
of  the  total  natural  gas  consumed  in  Southern  Cali- 
fornia is  supplied  by  them,  if  you  know? 


268  United  States  of  America  vs. 

(Testimony  of  Roy  M.  Bauer.) 

A.     In  excess  of  90  per  cent. 

The  Court :  Mr.  Dechter,  I  think  it  can  be  short- 
ened by  asking  Mr.  Bauer  if  he  knows  approxi- 
mately the  quantity  of  gas  consumed  in  Southern 
California  in  the  wintertime.    Do  you,  Mr.  Bauer? 

The  Witness:     Yes. 

The  Court:  And  over  how  long  a  i3eriod  have 
you  known  that? 

The  Witness:  I  have  been  making  studies  of 
peak  day  requirements 

The  Court:     Of  what? 

The  Witness:  Peak  day  requirements,  that  is 
the  coldest  period  of  the  winter,  for  at  least  8,  10 
years. 

The  Court :  When  you  say  ' '  peak, ' '  do  you  mean 
the  peak  of  your  own  supply? 

The  Witness:     Supply,  yes. 

The  Coui't:  And  that  is  over  8  to  10  years,  you 
say?  [229] 

The  Witness:  Yes,  that  is  one  of  my  duties,  to 
make  up  reports  of  the  past  operations  and  antici- 
pated coming  winter  operations. 

The  Court:  Do  you  know  the  approximate  rela- 
tive amount  of  the  suppl}^  and  demand  in  the  vari- 
ous, seasons  of  th^  year  in  Southern  California? 

The  Witness:    I  can  give  you  general  figures. 

The  Court:  No,  I  don't  mean  for  you  to  give  it. 
I  am  just  asking  if  you  know. 

The  Witness:     Yes,  I  do  know. 

The  Court:  That  has  been  your  business  to  de- 
termine those  things,  hasn't  it? 
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The  Witness :  That  is  one  of  the  functions  of  my 
work,  yes. 

The  Court :  I  think  the  objection  should  be  over- 
ruled.   You  may  reframe  your  question. 

Mr.  Dechter:  I  think  the  question  was  partially 
answered,  your  Honor,  but  I  will  reframe  it  again. 

Q.  By  Mr.  Dechter :  Mr.  Bauer,  I  will  ask  you 
if  it  isn't  a  fact  that  there  has  prevailed  in  Southern 
California  during  the  last  10  years,  approximately, 
during  the  cold  weather  in  the  winter  a  shortage 
of  natural  gas  so  that  it  has  been  necessary  to  cur- 
tail the  demands  of  industrial  users  of  natural  gas 
in  order  to  supply  domestic  users  of  natural  gas? 

The  Court:  Before  you  answer  that,  in  the  first 
place,  [230]  Mr.  Dechter,  if  that  is  a  question  of 
importance  it  shouldn't  be  put  in  the  leading  form 
in  which  you  asked  the  question. 

Mr.  Weymann,  would  you  like  to  have  any  voir 
dire  examination  of  the  witness? 

Mr.  Weymann:  No,  I  would  not,  your  Honor. 
I  concede  his  qualifications. 

Mr.  Dechter:  I  was  trying  to  shorten  it.  1  didn't 
ask  it  as  a  leading  question  before. 

The  Court :     This  time  you  did,  though. 

Mr.  Dechter :     Yes.    I  will  Vv  ithdraw  the  question. 

Q.  By  Mr.  Dechter :  Will  you  please  state  to  the 
court  and  jury  what  the  general  prevailing  condi- 
tion has  been  during  the  winter  months  in  Southern 
Cahfornia  for  the  last  10  years  as  to  the  availability 
of  natural  gas  to  supply  both  domestic  and  indus- 
trial users  of  natural  gas  ? 

Mr.  Weymann:     May  we  have  a  general  exeep- 
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tion  to  this  entire  line  of  questions  so  it  won't  be 

necessary  to  object? 

The  Court:     You  mean  objection  to  it? 

Mr.  Weymann:  Yes,  I  object  to  the  relevancy  of 
the  question. 

The  Court:  Yes.  It  is  overruled.  You  may 
answer  it. 

A.  At  no  time  since  particularly  January,  1937, 
to  my  knowledge,  has  there  been  an  adequate  supply 
for  all  firm  customers,  principally  domestic  and 
commercial  users.  All  peak  days  and  days  of 
heavy  demand  there  has  been  a  deficiency  [231]  to 
take  care  of — let  me  say  it  this  way :  There  has  been 
inadequate  supplies  to  handle  the  potential  demand 
in  this  area,  necessitating  the  curtailment  on  cer- 
tain days  of  some  classes  of  surplus  industrial  users. 

Q.  By  Mr.  Dechter:  And  based  upon  your  ex- 
perience and  knowledge  in  the  gas  industry,  did 
there  exist  prior  to  September,  1942,  a  need  for  an 
underground  gas  reservoir  where  surplus  gas  might 
be  stored  and  used  during  those  peak  winter  days? 

A.  Yes,  as  far  as  I  can  recall  there  has  been 
some  need  of  additional  supplies  on  peak  days  for 
a  niunber  of  years. 

Q.  And  are  you  able  to  state  to  the  court  and 
jury  what  advantages,  if  any,  exist  in  the  use  of  aii 
underground  gas  reservoir  as  compared  to  the  use 
of  surface  storage? 

A.  In  respect  to  surface  storage  as  we  have  it 
in  this  area,  you  withdraw  gas  during  the  day  light 
hours  when  the  largest  demand  occurs  and  store 
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gas  during  the  night  hours  or  periods  of  very  low 
demand,  principally  after  midnight.  The  capacity 
of  those  reservoirs,  above  ground  reservoirs,  to  de- 
liver in  most  cases  is  dependent  upon  compressor 
capacity.  In  the  case  of  underground  reservoirs 
we  are  able  to  store  during  the  summer  months 
when  the  firm  demands  of  domestic  and  commer- 
cial customers  are  at  their  lowest  period  and  with- 
draw during  the  winter  months  when  more  gas  is 
required  in  this  general  area.  That  condition  is  par- 
tially brought  about  by  [232]  the  fact  that  most  of 
the  gas  delivered  to  Southern  California  districts 
is  oil  well  gas  or  gas  produced  in  conjunction  with 
crude  oil,  and  the  gas  companies  do  not  own  or  con- 
trol such  gas,  and  therefore  take  what  is  available 
after  field  operations  and  gasoline  plant  operation 
requirements  are  taken  care  of,  so  it  is  necessary 
for  us  to  augment  in  several  different  ways  in  order 
to  take  care  of  the  firm  demands  on  those  days  of 
heavy  demand. 

The  Court :  Mr.  Bauer,  is  it  or  is  it  not  a  fact — 
state  whichever  it  may  be — whether  you  can  expect 
greater  pressure  in  the  underground  storage  or  the 
above-ground  storage? 

The  Witness:  Underground  storage  has  the 
greater  pressure. 

The  Court :  Does  that  or  does  that  not  mean  that 
with  the  same  capacity  in  cubic  feet  you  can  get 
more  gas  in  the  underground  storage  because'  of 
the  fact  that  greater  pressure  may  be  exerted?  Is 
that  correct? 
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The  Witness:     That  is  correct. 

Q.  By  Mr.  Dechter:  Is  there  any  advantage 
from  a  fire  safety  standpoint  on  the  use  of  under- 
ground storage  for  gas  as  compared  to  surface  stor- 
age for  gas?  A.     I  don't  think  so. 

Q.  Is  there  any  advantage  in  the  cost  of  acquir- 
ing gas  storage  as  between  surface  storage  and  un- 
derground storage  [233]  for  the  purpose  of  stor- 
ing a  like  amount  of  gas  in  each  reservoir? 

A.     I  don't  think  I  am  qualified  to  answer  that. 

The  Court:     Anything  further,  Mr.  Dechter? 

Mr.  Dechter:  No,  your  Honor;  but  I  would  like 
to  have  Mr.  Bauer  on  call.  In  other  words,  he  might 
be  excused  subject  to  call  on  rebuttal,  following 
your  Honor's  indicated  ruling  in  case  it  becomes 
necessary. 

The  Court :  That  is  a  matter  you  may  argue  with 
Mr.  Bauer.  I  don't  know  whether  he  will  be  here 
where  he  can  be  called  by  telephone  or  not.  You 
can  make  that  arrangement  yourself. 

Mr.  Weymann:     I  have  no  questions. 

The  Court:     You  are  excused,  Mr.  Bauer. 

Mr.  Dechter:  At  this  time,  your  Honor,  the  de- 
fendant rests. 

Mr.  Weymann :  At  this  time  I  would  like  to  offer 
in  evidence  Plaintiff's  Exhibit  1,  which  was  of- 
fered for  identification. 

The  Court:  Mr.  Dechter,  I  believe,  didn't  hear 
that  at  all.  Mr.  Weymami  has  offered  in  evidence 
Plaintiff's  Exhibit  1  for  identification. 
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Mr.  Weymann :  It  was  offered  for  identification ; 
I  am  now  offering  it  in  evidence. 

The  Court :     What  is  that  ?  [234] 

Mr.  Weymann :     I  am  now  offering  it  in  evidence. 

The  Court:     That  is  right. 

Mr.  Dechter:     No  objection. 

The  Court:     It  may  be  so  received. 

(Whereupon,  the  document,  heretofore 
marked  as  Plaintiff's  Exhibit  No.  1  for  iden- 
tification, was  received  in  evidence.) 

PLAINTIFF'S   EXHIBIT   No.   1 

RESOLUTION 

Whereas,  Defense  Plant  Corporation,  a  corpo- 
ration created  pursuant  to  Section  5(d)  of  the 
Reconstruction  Finance  Corporation  Act,  as 
amended,  deems  it  necessary  for  war  purposes  to 
acquire  certain  lands  in  the  vicinity  of  Los  An- 
geles, California,  (Playa  Del  Rey  Gas  Storage 
Project,  Plancor  1406)  for  use  as  a  storage  res- 
ervoir for  natural  gas;  and 

Whereas,  Defense  Plant  Corporation  has  been 
unable  to  acquire  title  by  purchase  to  the  lands  re- 
quired for  said  storage  reservoir,  which  lands  are 
fully  described  in  Exhibit  "A"  attached  hereto  and 
made  a  part  hereof;  and 

Whereas,  This  Corporation  has  been  requested 
by  Defense  Plant  Corporation  to  cause  condem- 
nation proceedings  to  be  instituted  in  the  name  of 
the  United  States  pursuant  to  the  provisions  of  the 
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act  of  Congress  approved  March  27,  1942  (Public 
Law  507,  77tli  Congress)  and  Executive  Order 
9217,  issued  by  the  President  of  the  United  States 
on  August  7,  1942,  by  virtue  of  and  pursuant  to  au- 
thority vested  in  him  pursuant  to  said  Public 
Law  507,  77th  Congress,  supra; 

Whereas,  Defense  Plant  Corporation  has  agreed 
to  make  available  the  funds  necessary  to  pay  the 
costs  of  acquiring  by  condemnation  the  lands  de- 
scribed in  said  Exhibit  ''A"; 

Resolved  First,  It  is  necessary  for  War  pur- 
poses that  the  lands  described  in  Exhibit  ''A"  be 
acquired  by  condeimiation  proceedings  and  in  con- 
nection therewith  that  the  immediate  right  to  oc- 
cupy, use  and  improve  such  lands  be  granted. 

Resolved  Second,  The  Secretary  or  Assistant 
Secretary  of  this  Corporation  be  and  hereby  are 
authorized  and  directed  to  request  the  Attorney 
General  of  the  United  States  to  cause  the  necessary 
proceedings  to  be  instituted  for  the  condenmation 
of  such  lands  and  further,  to  cause  the  necessary 
action  to  be  taken  to  procure  a  court  order  grant- 
ing immediate  right  to  [50]  occupy,  use  and  im- 
prove the  lands  described  in  Exhibit  "A,"  pur- 
suant to  the  provisions  of  the  Act  of  Congress  ap- 
proved March  27,  1942  (Public  Law  507,  77th 
Congress)  and  Executive  Order  9217,  issued  by  the 
President  of  the  United  States  on  August  7,  1942, 
by  virtue  of  and  in  pursuance  to  authority  vested 
in  him  pursuant  to  said  Public  Law  507,  77th  Con- 
gress, supra. 
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Resolved  Third,  That  the  General  Counsel  or  an 
Assistant  General  Counsel  of  this  Corporation  is 
hereby  authorized  and  directed  to  take  all  iieees- 
sary  and  appropriate  action  to  carry  out  the  in- 
structions and  authorizations  provided  in  this  res- 
olution. 


The  foregoing  resolution  was  duly  adopted  by 
the  Board  of  Directors  of  Reconstruction  Finance 
Corporation  on  the  18th  day  of  September,  1942. 

[Seal]  LEO  NIELSON, 

Assistant  Secretary,  Reconstruction   Finance   Cor- 
poration,  Plancor   1406. 


Mr.  Dechter:  May  I  reopen  my  defense,  your 
Honor,  in  connection  with  that  offer  to  offer  the 
amended  resolution  of  the  R.F.C.  of  October  4, 
1943,  which  copy  has  been  furnished  to  me  by  Mr. 
Weymann  ? 

The  Court:     Yes,  you  may  make  the  offer. 
Mr.  Weymann:     I  have  no  objection. 
The  Court:     Let  it  be  received  and  marked  as 
Defendant's  Exhibit  B. 

(Whereupon,  the  document  referred  to  was 
marked  as  Defendant's  Exhibit  B,  and  was  re- 
ceived in  evidence.) 
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DEFENDANT'S   EXHIBIT   "B" 

AMENDATORY  RESOLUTION 

Whereas,  This  Corporation  at  the  request  of 
Defense  Plant  Corporation,  has  caused  condemna- 
tion proceedings  to  be  instituted  in  the  name  of 
the  United  States  for  the  purpose  of  obtaining 
title  to  certain  lands  required  as  a  storage  reser- 
voir for  natural  gas  (Playa  Del  Rey  Natural  Gas 
Storage  Project — Plancor  1406),  which  lands  are 
described  in  the  Exliibit  "A"  attached  to  the  Dec- 
laration of  Taking  forwarded  to  the  Department  of 
Justice  on  October  22,  1942;  and 

Whereas,  Defense  Plant  Corporation  has  taken 
possession  of  and  desires  to  acquire  by  condem- 
nation title  to  certain  machinery  and  equipment 
located  upon  said  lands  and  has  requested  this 
Corporation  to  I'equest  the  Department  of  Jus- 
tice to  amend  the  petition  filed  for  the  condemna- 
tion of  said  lands  so  as  to  include  certain  machin- 
ery and  equipment  located  upon  the  said  land,  which 
machinery  and  equipment  is  described  in  the  at- 
tached Exhibit  "C." 

Resolved,  That  the  resolution  adopted  by  the 
Bor.rd  of  Directors  of  this  Corporati(m  on  Septem- 
ber 18,  1942,  as  amended,  be  and  hereby  is  fur- 
ther amended  by  adding  thereto  a  Resolved  Sev- 
enth and  Resolved  Eighth  to  read  in  full  as  follows : 

"Resolved  Seventh,  That  it  is  necessary  and  ad- 
vantageous in  carrying  out  the  authority  vested 
in  Defense  Plant  Corporation  to  acquire  by  con- 
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demnation  tlie  machinery  and  equipment  described 
in  said  Exhibit  'C 

"Resolved  Eighth,  That  the  Secretary  or  an  As- 
sistant Secretary  of  this  Corporation  be  and  hereby 
is  authorized  and  directed  to  request  the  Attorney 
General  of  the  United  States  to  take  such  action 
as  may  be  necessary  for  the  acquisition  by  con- 
demnation of  the  machinery  and  equipment  de- 
scribed in  said  Exhibit  'C  " 


The  foregoing  resolution  was  duly  adopted  by 
the  Board  of  Directors  of  Reconstruction  Finance 
Corporation  on  the  4th  day  of  October,  1943. 

[Seal]        /s/  A.  T.  HOBSON, 

Secretary,  Reconstruction  Pi- 
nance  Corporation. 


The  Court:     You  may  proceed. 

Mr.  Wej^mann:  I  now  offer  as  Plaintitf's  Ex- 
hibit next  in  order  a  copy  of  an  oil  and  gas  lease 
dated  November  13,  1934,  between  W.  H.  Comstock 
as  receiver  of  the  United  States  Building  and  Loan 
Association  of  Los  Angeles  as  lessor  and  H.  G. 
Spangler  as  lessee,  being  the  master  lease  in  this 
proceeding  from  which  Mr.  Dechter  read  excerpts 
yesterday. 

Mr.  Dechter:  Your  Honor,  I  will  not  object  be- 
cause it  is  [235]  not  an  original  or  a  certified  copy, 
but  I  would  like  the  reservation  of  the   right  to 
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make  any  correction  in  the  event  it  becomes  neces- 
sary. 

Tlie  Court:     You  may  have  that  privilege. 
Mr.  Weymann:     It  is  so  stipulated. 
The  Court:     Let  it  be  received  and  marked  as 
Plaintiff's  Exhibit  7. 

(Whereupon,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  No.  7,  and  was 
received  in  evidence.) 

PLAINTIFF'S   EXHIBIT   No.   7 

Paragraphs  17  and  22  of  Oil  and  Gas  Lease  From 
W.  H.  Comstock,  as  Receiver,  as  Lessor,  to 
H.  G.  Spengler,  as  Lessee,  Being  Plaintiff's 
Exhibit  7  in  Evidence. 

17.  On  the  expiration  of  this  lease,  or  if  sooner 
terminated,  the  Lessee  shall  quietly  and  peacefully 
surrender  possession  of  the  premises  to  the  Lessor 
and  deliver  to  him  a  good  and  sufficient  quit-claim 
deed  and  shall,  so  far  as  practicable,  cover  all  sump 
holes  and  excavations  made  by  it.  In  case  of  aban- 
donment of  any  well  by  Lessee,  if  the  Lessor  de- 
sires to  retain  the  same,  he  may  notify  the  Lessee 
to  that  effect  and  thereupon  the  Lessee  shall  leave 
such  casings  in  the  well  as  the  Lessor  may  require, 
and  the  Lessor  shall  pay  to  the  Lessee  50%  of  the 
original  cost  of  such  casings  on  the  ground. 

22.  If  the  estate  of  either  party  hereto  is  as- 
signed (and  the  privilege  of  assigning  in  whole  or 
in  part  is  expressly  allowed),  the  covenants  hereof 
shall   extend   to   the   heirs,    executors,    administra- 
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tors,  successors  and  assigns,  but  no  change  of 
ownership  in  the  land  or  in  the  rentals  or  royal- 
ties shall  be  binding  on  the  Lessee  until  after  the 
Lessee  has  been  furnished  with  written  notice  of 
such  transfer  or  assignment,  together  with  a  cer- 
tified copy  of  the  instruments  of  transfer  or  assign- 
ment. 


Mr.  Weymann:  Mr.  Oliver,  will  you  take  the 
stand,  please? 

GRAYDON    OLIVER, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Graydon  Oliver. 

Direct  Examination 
By  Mr.  Weymann: 

Q.  What  is  your  business  or  occupation,  Mr. 
Oliver  ? 

A.     I  am  a  consulting  petroleum  engineer. 

Q.     Do  you  maintain  an  office  in  Los  Angeles? 

A.  Yes,  I  maintain  my  headquarters  office  in 
Los  Angeles  with  field  offices  in  different  sections 
of  the  State. 

Q.     How  long  have  you  been  so  engaged? 

A.  I  have  been  engaged  in  private  practice  for 
approximately  [236]   17  years.    I  have  been  con- 
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sidered  as  a  petroleum  engineer  since  my  gradua- 
tion from  the  University  of  California  in  1917. 

Q.  Will  you  kindly  state  your  professional  ex- 
perience and  qualifications,  briefly? 

A.  I  am  considered  as  a  technician  in  the  oil 
industry.  I  have  been  engaged  in  various  types  of 
oil  technology  covering  the  production,  drilling, 
valuation,  sub-surface  engineering,  reservoir  en- 
gineering, and  special  problem  work  of  one  type  or 
another. 

Q.  Are  you  a  member  of  any  professional  so- 
cieties ? 

A.  I  am  a  member  of  the  American  Association 
of  Petroleum  Geologists,  the  American  Institute 
of  Mining  and  Metallurgical  Engineers,  the  Amer- 
ican Society  of  Civil  Engineers,  the  American  Pe- 
troleum Institute,  the  California  Natural  Gasoline 
Association;  maybe  some  others,  I  don't  know. 

Q.  Have  you  been  associated  with  any  technical 
school  or  institution? 

A.  Why,  I  was  at  one  time  an  instructor  in  nat- 
ural gas  engineering  and  liquid  petroleum  gas  en- 
gineering in  the  Extension  Division  of  the  Univer- 
sity of  California. 

Q.  Have  you  been  employed  in  and  about  the 
valuation  of  oil  producing  properties? 

A.  Yes,  I  have  been  engaged  in  the  valuation 
of  oil  [237]  producing  properties  ever  since  enter- 
ing into  private  practice,  having  probably  valued 
several  hundred  di:fferent  properties  ranging  from 
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probably   a   maximum   value   of   $40,000,000.00   on 

down.  [238] 

Q.  Will  you  name  some  of  the  firms  and  corpora- 
tions by  whom  you  have  been  employed? 

A.  During  the  year  1945  I  have  been  employed 
by  a  great  many  firms  in  a  consulting  capacity  in- 
cluding the  Continental  Oil  Company,  Barnsdall 
Oil  Company,  Wilshire  Oil  Company,  Lloyd  Cor- 
poration, South  Basin  Oil  Company,  Union  Pa- 
cific Railroad  Company,  Southern  California  Edi- 
son Company,  Standard  Oil  Company  of  Califor- 
nia, Atlas  Productions,  Incorporated,  and  prob- 
ably some  25  or  30  others. 

Q.  You  were  requested  by  the  Department  of 
Justice  to  make  a  survey  and  inspection  of  the  sub- 
ject property,  Mr.  Oliver?  A.     I  was. 

Q.  For  the  purpose  of  forming  an  opinion  as  to 
the  market  value  of  this  property  as  of  September 
28,  1942?  A.     I  was. 

Q.  And  in  that  connection  will  you  please  tell 
the  court  and  jury  what  you  did? 

A.  I  was  engaged  to  make  a  study  of  the  Playa 
del  Rey  oil  field,  particularly  the  properties  ac- 
quired by  the  United  States  Government  and  as- 
sumed by  the  Defense  Plant  Corporation  as  of 
September  28,  1942.  This  investigation  included  a 
sub-surface  study  of  the  reservoir  itself,  the  valua- 
tion of  the  reserves  of  oil  and  gas  incidental  to  the 
property  as  a  whole  and  to  the  wells  individually; 
a  study  [239]  of  the  physical  properties  at  or  on 
the  premises  as  of  September  28,  1942,  and  to  inte- 
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grate   these   various   parts   into   conclusions   as   to 

value   as   of  the   effective   date   of   September   28^ 

1942. 

In  this  study  I  undertook  to  establish  the  recov- 
erable oil  incidental  to  the  reservoir  as  a  whole  and 
to  the  individual  v^ells  to  forecast  the  probable 
return  to  the  lessee  and  lessor  and  arrive  at  a  con- 
clusion of  values  both  as  to  ultimate  return  and 
as  to  fair  market  value  so  as  to  guide  the  Depart- 
ment of  Justice  in  the  settlement  of  the  claims  that 
may  be  presented  to  them. 

Q.  And  before  forming  your  opinion,  Mr.  Oliver, 
what  facts  and  factors  did  you  take  into  consid- 
eration ? 

A.  I  had  all  the  records  of  drilling  completion 
and  production  of  each  and  every  well  in  the  area 
from  the  time  of  its  completion  until  September 
28,  1942;  all  the  sub-surface  information,  a  great 
deal  of  the  geological  information,  and  a  great  deal 
of  evidence  relative  to  the  cores  taken  from  the  in- 
dividual wells.  Much  of  this  information  was  ob- 
tained from  the  files  of  the  Mining  Bureau  of  the 
State  of  California,  and  much  of  it  from  the  com- 
panies themselves. 

Q.  And  on  the  basis  of  your  investigation  and 
your  experience,  have  you  formed  an  opinion,  first, 
as  to  the  value  of  the  10  7/12ths  overriding  royalty 
of  Mr.  Block;  and,  secondly,  as  to  the  value  of  the 
70  per  cent  leasehold  [240]  estate? 

A.     I  have. 

Q.     Will  you  kindly  state  what,  in  your  estima- 
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tion,  your  opinion,  is  the  fair  market  value  of  the 

10  7/12ths  per  cent  overriding  royalty? 

A.     The  record  of  ownership 

The  Court:  Oh,  no,  Mr.  Oliver.  Pardon  the  in- 
terruption, but  if  you  will  pay  attention  to  this 
question,  I  think  it  will  be  a  much  simpler  answer 
than  the  one  you  are  apparently  about  to  give. 
Read  the  question,  please. 
(Question  read.) 

The  Court:     That  is  of  September  28,  1942. 

Mr.  Weymann:     Of  September  28,  1942. 

The  Witness:  I  was  just  going  to  explain  my 
answer. 

The  Court:  You  don't  have  to  explain  it.  Just 
give  the  amount  in  dollars  first,  Mr.  Oliver. 

The  Witness:  I  arrived  at  the  conclusion  that 
the  fair  market  value  as  of  September  28,  1942, 
approximated  $131.00  royalty  per  cent. 

The  Court:     What  is  the  total? 

The  Witness:  The  10  7/12ths  per  cent  multi- 
plied by  $131.00. 

The  Court:  Will  you  multiply  it  there  if  you 
have  some  paper?  Here  is  a  piece  of  paper  if  you 
don't  have  any. 

The  Witness:  Thank  you.  That  would  approxi- 
mate [241]  $1,388.00. 

Q.  By  Mr.  Weymann:  Now,  Mr.  Oliver,  have 
you  anything  further  to  add  in  explanation  of  how 
you  arrived  at  that? 

The  Court:  I  think  you  should  ask  him  about 
it  if  you  desire  him  to   give   his   explanation. 
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Mr.  Weymann:  Then,  I  will  withhold  that  until 
I  get  the  other  valuation  and  ask  him  then. 

The  Court:  Well,  use  your  own  judgment,  Mr. 
"Weymann. 

Mr.  Weymann:     Thank  you. 

Q.  Have  you  formed  an  opinion  as  to  the  fair 
market  value  of  the  70  per  cent  operators'  inter- 
est? A.     I  have. 

Q.     As  of  September  28,  1942?  A.     I  have. 

Q.     Will  you  state  what  that  valuation  is? 

A.  I  have  the  opmion  that  the  70  per  cent 
working  interest  of  the  Block's  Oil  Company  in 
the  Colly  No.  10  well  has  a  probable  fair  mar- 
ket value  as  of  September  28,  1942,  of  $5,650.00. 
This  amount  is  arrived  at  by  the  summation  of 
the  market  value  of  the  oil  reserves  approximating 
$3,150.00,  and  the  salvage  value  of  the  equipment 
after  paying  abandonment  cost   of  $2500.00. 

The  Court:  Will  you  read  the  entire  answer^ 
Miss  Reporter? 

(Answer  read.)  [242] 

Q.  By  Mr.  Weymann:  Now,  Mr.  Oliver,  will 
you  tell  us,  please,  how  you  arrived  at  your  opinion 
of  those  valuations,  the  processes  which  you  went 
through,  taking  first  the  operators'  interest  of  70 
per  cent? 

A.  My  methods  of  arriving  at  the  conclusion  of 
value  which  I  have  just  presented  were  contained 
in  a  letter  addressed  to  Mr.  Eugene  D.  Williams, 
which  is  as  follows: 

"This  report  is  an  analytical " 
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Mr.  Dechter:  We  will  object,  your  Honor,  to 
I  the  use  of  any  report  or  paper  unless  a  foundation 
is  laid. 

Mr.  Weymann:     Very  well. 

Q.  Mr.  Oliver,  the  papers  from  which  you  are 
reading,  will  you  tell  us  what  those  are? 

A.  They  are  a  report  addressed  to  Mr.  Eugene 
D.  Williams,  Special  Assistant  to  the  Attorney 
General,  United  States  Department  of  Justice, 
Lands  Division,  808  Federal  Building,  Los  Angeles 
12,  California,  covering  an  analytical  engineering 
valuation  of  the  oil  reserves  and  properties  inciden- 
tal to  the  Block's  Oil  Company  Colly  No.  10  well. 

Q.     Was  that  report  compiled  by  you? 

A.     It  was. 

Q.  And  does  it  contain  all  the  data  upon  which 
you  based  your  opinion?  A.     It  does. 

Mr.  Dechter:  I  think  opposing  counsel  should 
be  permitted  [243]  to  see  a  document  before  it  is 
used. 

The  Court:     You  have  a  right  to  see  it. 

Mr.  Weymann:  I  am  going  to  offer  it  in  evi- 
dence. 

Mr.  Dechter:  May  I  see  it?  It  is  customary  to 
first  show  it  to  counsel. 

Mr.  Weymann:    Surely. 

The  Court:  Well,  it  isn't  to  be  offered  in  evi- 
dence. He  is  just  using  it  for  refreshing  his  recol- 
lection, apparently,  to  save  time.  You  have  a  right 
to  see  it  if  you  desire. 

Mr.  Dechter:     Yes.  I  would  like  to. 
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The  Court:     Just  go  over  and  look  at  it. 

Mr.  We3anann :  I  will  let  him  have  a  copy  of  it, 
if  it  will  save  time. 

The  Court:  Mr.  Oliver,  was  that  made  under 
your  direction  or  was  it  made  by  you? 

The  Witness:     It  was  made  by  me. 

The  Court:     You  wrote  it  out  yourself? 

The  Witness:     Yes,  sir. 

The  Court :     Do  you  have  a  copy  of  it  ? 

The  Witness:     Yes. 

The  Court:  Just  give  it  to  Mr.  Dechter  and  he 
may  sit  down  there  at  the  desk  and  look  at  it. 

Mr.  Dechter:  Yes.  It  appears  to  be  a  mimeo- 
graphed copy.  [244] 

Q.  By  Mr.  Weymami:  Do  you  have  another 
copy  of  that  with  you,  Mr.  Oliver"? 

A.     Yes,  I  do  (handing  document). 

The  Court :  Well,  is  that  entire  instrument  with 
reference  to  the  property  in  question  here,  Mr. 
Oliver  ? 

The  Witness:     It  is,  sir. 

The  Court:  Let  me  see  it.  I  am  only  asking 
this  to  save  time.  It  seems  to  the  court  it  is  rather 
extensive. 

The  Witness:  It  is  a  valuation  of  the  oil  prop- 
erty, sir. 

The  Court:  Mr.  Weymann,  it  seems  to  the  court 
that  this  could  be  shortened  if  you  would  ask  him 
what  he  did,  if  he  will  state  what  he  did  without 
going  into  so  much  detail. 

Mr.  Weymann:     Well,  if  the  court  please,  I  in- 
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tend  to  carry  him  through  that  because  there  are 

many  facts  and  factors  of  great  importance. 

The  Court:  Well,  the  court  will  take  a  recess 
for  a  few  minutes  to  give  Mr.  Dechter  time  to  look 
it  over.  There  may  be  no  objection  to  his  reading 
it  into  the  record. 

Mr.  Weymann:  I  think  that  would  shorten  the 
time. 

The  Court:     It  will  shorten  the  time  provided 
there  will  be  no  objection.    The  court  will  recess 
for  a   few  minutes.    The  jury  will  bear  in  mind 
the  admonition  of  the  court. 
(Short  recess.)  [245] 

The  Court:     The  jurors  are  all  present  and  in 
their  places.    Is  it  so  stipulated? 
Mr.   Weymann:     So   stipulated. 
Mr.  Dechter:     So  stipulated. 
The  Court:     You  may  proceed. 

(The  last  question  and  answer  thereto  were 
read.) 

Mr.  Dechter:  We  will  object  to  the  use  of  the 
report  upon  the  ground  that  it  is  not  any  more 
than  a  self-serving  document,  contains  a  mass  of 
hearsay  testimony,  conclusions  which  are  not  con- 
clusions of  an  expert. 

The  Court :  If  you  object  to  it,  I  think  your  ob- 
jection is  good.  There  is  no  reason  that  the  witness 
should  not  refer  to  it  if  it  is  necessary  for  him  to 
refer  to  any  notes  which  were  made  by  him. 
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Mr.  Dechter:  I  have  no  objection  to  his  using 
any  notes  made  by  him. 

The  Court:  Yes.  But  as  far  as  reading  is  con- 
cerned, it  is  objectionable. 

Mr.  Weymann:  May  we  have  an  exception, 
please. 

Q.  By  Mr.  Weymann:  Mr.  Oliver,  in  your 
opinion  what  facts  are  necessary  for  an  informed 
buyer  to  have  in  the  purchase  of  a  producing  prop- 
erty, what  facts  would  he  require? 

A.  He  would  have  to  have  some  form  of  an  esti- 
mate of  the  future  production  that  might  be  ob- 
tained from  the  property,  whether  it  ^yould  be  one 
well  or  more  than  one  well,  the  cost  of  [246]  pro- 
ducing that  oil  during  the  interval  of  time  that 
the  production  was  economical,  the  net  return  that 
would  accrue  to  the  buyer  from  the  production  of 
the  oil  after  paying  the  production  cost,  the  year  in 
which  that  payment  might  accrue  and  the  present 
worth  of  the  moneys  so  paid  in  any  particular 
year.  He  would  also  have  to  know  the  conditions 
surrounding  the  reservoir  from  which  that  oil 
was  obtained.  He  would  have  to  know  the  geology 
surrounding  the  reservoir  and  the  well  itself, 
whether  the  well  was  in  good  mechanical  condi- 
tion, was  capable  of  continued  production  during 
the  anticipated  years  of  life;  whether  the  forma- 
tions themselves  would  yield  that  oil  to  the  well, 
or  the  formations  would  be  robbed  of  the  oil  con- 
tent by  other  wells  in  the  immediate  vicinity.  He 
would  have  to  know  the  probable  market  price  of 


Sam  Block  289 

(  Testimony  of  Gra^^Ion  Oliver. ) 
the  oil  at  the  time  he  acquired  the  property,  so 
that  he  could  judge  what  his  investment  might  be. 
He  would  also  have  to  know  the  terms  of  the  lease 
under  which  he  was  to  operate;  it  it  were  an  oper- 
ating property,  what  terms  he  would  have  to  live 
up  to,  whether  there  were  any  drilling  obligations. 
He  would  have  to  know  the  amount  of  water  that  the 
well  makes,  in  order  to  ascertain  whether  the  oil 
was  gradually  declining  in  oil  production  and  in- 
creasing in  water  production  to  the  point  where 
there  would  be  an  exclusion  of  the  oil  and  100  per 
cent  production  of  the  water.  It  is  very  difficult  to 
sit  here  and  recite  to  you  all  of  the  different  con- 
ditions that  an  interested  [247]  party  might  have 
to  take  into  consideration. 

The  Court:  You  have  made  quite  a  number  of 
them.  Did  you  advise  yourself  with  regard  to  all 
those  matters  as  of  the  28th  day  of  September,  1942, 
Mr.  Oliver? 

The  Witness:     I  did. 

The  Court:  And  upon  those  investigations  and 
your  knowledge  of  the  oil  business,  your  knowl- 
edge of  geology — did  you  state  you  are  a  geologist? 

The  Witness :  I  am  a  petroleum  engineer,  which 
geology  is  a  tool  to  our  profession. 

The  Court:  Yes,  your  knowledge  of  the  science 
of  petroleum  engineering,  upon  all  those  things, 
did  you  base  your  estimate  of  the  valuation? 

The  Witness:  I  took  all  of  those  matters  into 
consideration,  yes,  your  Honor. 

The  Court:     Go  ahead,  Mr.  Weymann. 
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Q.  By  Mr.  Weymann:  Did  you  also  take  into 
consideration  the  past  history  of  the  well  from  the 
time  of  its  completion? 

A.  Yes,  I  took  into  consideration  the  history  of 
production  of  the  well  from  the  time  it  was  com- 
pleted in  1935  month  by  month  up  to  September 
28th,  1942. 

Q.  And  do  you  have  the  record  of  the  produc- 
tion of  that  well  from  the  time  of  its  completion 
up  to  September  28,  1942?  A.     I  do. 

Q.  Will  you  let  us  have  that  record  of  the  pro- 
duction of  [248]  oil,  of  gas,  and  of  water. 

Q.  I  have  that  tabulated  month  by  month,  year 
by  year,  for  the  net  oil  produced  and  the  total 
water  produced  as  shown  by  the  records  of  the 
well.  I  also  have  it  in  chart  form  showing  the  oil 
produced,  water  produced,  and  gas  produced.  I 
will  hrst  give  you  the  oil  and  water  month  by 
month  in  barrels.    May,  1935 

Mr.  Dechter:  If  counsel  has  such  a  chart,  I 
have  no  objection  to  his  using  it,  your  Honor. 

Mr.  Weymann:     Very  well.    It  will  simplify  it. 

Q.  By  Mr.  Weymann:  Have  you  such  a  chart, 
Mr.  Oliver?  A.     I  do. 

Q.  Let  me  ask  you,  Mr.  Oliver,  was  this  chart 
made  by  you  or  under  your  supervision  and  based 
upon  your  examination?  A.     It  was. 

Mr.  Weymami:     Would  you  like  to  see  this? 

Mr.  Dechter:  I  didn't  have  this  in  mind.  I  had 
in  mind  the  tabulation  month  by  month  of  produc- 
tion, which  I  think  would  be  more  understandable 
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by  the  jury.    However,  I  have  no  objection  to  this 
also  being  used,  but  I  think  it  would  be  more  clear 
in   giving   the   number   of   barrels   in   dollars   and 
cents  month  by  month.  [249] 

The  Court :  What  Mr.  Uechter  had  in  mind,  and 
I  believe  what  Mr.  Oliver  was  referring  to,  is  that 
contained  beginning  on  page  10  of  this  report,  Mr. 
Oliver  ? 

The  Witness:  Beginning  on  page  15,  your 
Honor. 

The  Court:     Beginning  on  page  15? 

The  Witness:  No,  on  page  16,  rather,  pages  16, 
17,  and  18  of  my  report. 

The  Court :  Now,  I  think  this  is  what  Mr.  Dech- 
ter  had  in  mind  and  then  when  the  reference  was 
made  to  the  chart,  this  chart  shows  the  outline 
of  the  rise  and  fall  of  the  production  taken  from 
this  record  here  that  you  referred  to,  does  it,  Mr. 
Oliver  ? 

The  Witness:     Yes,  sir. 

The  Court:     So  it  will  only  be  illustrative? 

Mr.  Weymann:     Yes,  a  graphic  illustration. 

The  Court:     But  this  will  be  the  record  itself? 

Mr.  Weymann:     The  record  itself. 

The  Court:  Now,  may  we  save  time  and  have 
this  referred  to  or  received  in  evidence?  What 
method  would  you  suggest? 

Mr.  Dechter:  I  have  no  objection  to  counsel 
withdrawing  those  pages  and  offering  them  in  evi- 
dence as  the  figures  that  Mr.  Oliver  used  in  arriving 
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at  his  opinion,  showing  what  the  past  production 

was. 

Mr.  Weymann:     Well,  I  accept  the  offer  then. 
The  Court:     What  pages,  Mr.  Oliver? 
The  Witness :     16,  17  and  18. 
The  Court:     They  may  be  received  as  Govern- 
ment's Exhibit  8. 

(The  documents  referred  to  were  marked  as 
Plaintiff's  Exhibit  No.  8,  and  were  received  in 
evidence.) 


PLAINTIFF'S  EXHIBIT  No.  8 

SUMMARY  OF  PRODUCTION,  BY  MONTHS 

BLOCK'S  OIL  COMPANY,  COLLY  No.  10  WELL 

Showing  Net  Oil  and  Total  Water,  in  Barrels 

1935  1936  1937 


Net  Oil 

Total  Wtr. 

Net  Oil 

Total  Wtr. 

Net  Oil 

Total  Wti 

Months 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

January 

3229 

62 

1756 

199 

February- 

3631 

48 

1543 

172 

March 

3599 

108 

1629 

181 

April 

2917 

110 

1537 

174 

May 

745 

372 

2956 

141 

1452 

165 

June 

47502 

— 

2013 

124 

1095 

208 

July 

11254 

50 

2346 

176 

1160 

220 

August 

6460 

92 

2209 

243 

1566 

339 

September 

5650 

57 

1823 

202 

1843 

382 

October 

3411 

37 

1530 

170 

1774 

358 

November 

5243 

45 

1720 

191 

1663 

355 

December 

3492 

86 

1806 

201 

1339 

374 

83757 


29779 


18357 
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1938 


1939 


1940 


Net  Oil 

Total  Wtr. 

Net  on 

Total  Wtr. 

Net  Oil 

Total  Wtr 

Months 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

January 

1648 

478 

1192 

1015 

623 

792 

February 

1447 

453 

1049 

1049 

428 

545 

March 

1461 

461 

1159 

1159 

478 

608 

April 

1382 

486 

999 

999 

632 

804 

J\Iav 

1706 

675 

1046 

1046 

522 

783 

June 

1536 

639 

987 

987 

605 

907 

Julv 

1287 

931 

1022 

1300 

584 

896 

August 

1446 

886 

1012 

1288 

793 

1189 

September 

1367 

873 

927 

1180 

737 

491 

October 

1187 

932 

943 

1200 

860 

1290 

November 

930 

760 

926 

1178 

687 

1030 

December 

1372 

914 

567 

721 

570 

855 

16769 


11829 


7519 


1941 


1942 


1943 


Net  Oil 

Total  Wtr. 

Net  Oil 

Total  Wtr. 

Net  Oil 

Total  Wt) 

Months 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

Barrels 

January 

565 

848 

479 

720 

822 

1717 

February 

561 

841 

539 

808 

603 

1824 

March 

911 

1365 

600 

900 

688 

2323 

April 

898 

1347 

701 

1051 

836 

2189 

May 

688 

1032 

491 

736 

.551 

2401 

June 

313 

468 

630 

945 

624 

2163 

July 

434 

651 

632 

2528 

August 

516 

774 

405 

1620 

Septemeber 

417 

625 

436 

1622 

October 

563 

844 

771 

1726 

November 

306 

459 

600 

1957 

December 

442 
6614 

663 

971 
7255 

1520 
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The  Court:  Mr.  Oliver  has  given  me  one  of 
these  reports  and  I  just  turned  it  over  to  Mr. 
Clifton  and  he  may  take  those  pages  out  and  that 
will  be  the  exhibit. 

Q.  By  Mr.  Weymann:  Now,  Mr.  Oliver,  I 
show  you  a  graphic  graph  or  chart  showing  the 
production  month  to  month  of  the  gas,  oil  and  water. 
Was  that  made  by  you  and  under  your  supervision  ? 

A.     It  was. 

Mr.  Weymann:  I  want  to  offer  this  in  evidence, 
if  the  court  please. 

The  Court:  I  believe  Mr.  Dechter  said  he  had 
no  objection,  but  it  seems  to  the  court  that  it  should 
be  received  for  illustrative  purposes  only.  It  was 
made  from  this  record? 

Mr.  Weymann:     That  is  correct. 

The  Court:  It  may  be  so  received  and  marked 
Plaintiff's  Exhibit  9  for  illustrative  purposes. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  9,  and  was  received  in 
evidence,  for  illustrative  purposes.)    [251] 

Mr.  Weymann:  May  we  put  that  up  liere.  if 
the  court  please? 

The  Court:  Yes;  will  you  assist  him,  Mr.  Welch, 
please  ? 

Q.  By  Mr.  Weymann:  Now,  would  you  mind 
stepping  to  the  board,  Mr.  Oliver,  and  explain  to 
the  jury  how  this  chart  illustrates  the  figures  which 
have  been  set  forth  in  your  tabulation  which  is 
now  in  evidence? 


Sam  Block  295 

(Testimony  of  Graydon  Oliver.) 

(Thereupon,    the    witness    approached     the 
blackboard.) 

A.     This  chart  was  compiled 

Q.  Pardon  me  a  moment.  I  wonder  if  everyone 
can  see  that? 

A  eJuror:    We  can't  see  the  lines. 

Another  Juror:     Draw  it  out. 

The  Witness:  This  chart  was  compiled  merely 
to  illustrate  graphically  the  history  of  production 
of  the  so-called  Block  Colly  No.  10  well.  In  black 
ink  has  been  plotted  month  by  month  the  net  bar- 
rels of  oil  produced  by  the  well.  In  red  ink  has 
been  plotted  the  amount  of  water  in  barrels  pro- 
duced by  the  well.  In  green  ink  has  been  plotted 
the  amount  of  natural  gas  in  thousands  of  cubic 
feet  produced  by  the  well  along  with  the  oil. 

The  values  are  given  on  the  left-hand  index  and 
the  periods  of  time  starting  in  1935  and  continuing 
until  about  May  19,  1943,  are  shovv-n.  The  black 
line  is  to  illustrate  the  [252]  date  of  acquisition 
by  the  Defense  Plant  Corporation,  representing 
September  28,  1942. 

This  curve,  the  black  curve,  shows  the  well  having 
been  produced  initially  at  a  relatively  high  rate 
in  barrels  per  month  and  gradually  declining  over 
a  period  of  time  until  taken  over  by  the  Defense 
Plant  Corporation  on  September  28,  1942.  The 
water  is  almost  negligible  in  the  initial  stages  of 
production  of  the  well,  and  gradually  increases  with 
time  until  on  the  date  of  acquisition,  September  28, 
1942,  the  amount  of  Vv^ater  produced  was  approxi- 
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mately  80  per  cent  of  the  total  fluid.  The  amount 
of  gas  shows  a  relatively  high  value  at  the  hegin- 
ning  of  production  and  gradually  declines  to  a 
relatively  small  amount  at  the  time  of  acquisition 
by  the  Defense  Plant  Corporation. 

This  material  was  later  plotted,  particularly  the 
oil  productions  and  the  relative  gas  ratios  were 
plotted  into  what  a  valuation  engineer  terms  a 
decline  curve,  and  using  this  past  history  of  pro- 
duction which  has  drawn  a  very  definite  pattern 
starting  from  a  relatively  high  value  and  extending 
to  a  relatively  low  value  have  forecasted  what  the 
well  would  probably  produce  during  its  future  life 
if  continued  under  identical  reservoir  conditions 
as  were  evident  on  September  28,  1942. 

No  consideration,  of  course,  was  given  to  the 
value  [253]  subsequent  to  September  28,  1942.  as 
new  reservoir  conditions  existed  which  were  not 
contemplated  as  of  the  date  of  acquisition  by  the 
operator  himself. 

Mr.  Dechter:  We  move  to  strike  out  that  last 
statement. 

Mr.  Weymann:     It  may  go  out. 

Tho  Court:     It  roay  go  out. 

The  AYitness:  From  the  compilation  of  this  de- 
cline curve  we  then  forecasted  the  amount  of  oil 
to  be  produced  by  the  well  over  the  future  period 
of  years.  That  forecast  was  given  in  my  repoi't 
by  years.  For  instance,  the  total  oil  ])roduced  ac- 
tually by  history  in  1941  was  6614  barrels.  In  1942, 
which  included  approximately  three  months  after 
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repressuring  started,  the  total  production  was  7,255 
barrels.  :  ' '^^| 

Mr.  Decliter:     Pardon  me.    May  I  have  the  last 
statement  read,  Miss  Reporter? 
(Record  read.) 

Mr.  Dechter :  We  move  to  strike  that  statement, 
your  Honor,  "after  repressuring  had  been  started." 
No  proper  foundation  has  been  laid,  and  on  the 
ground  that  it  is  not  responsive  to  the  question 
as  to  the  reasons  for  his  valuation. 

Q.  By  Mr.  Weymann:  In  your  opinion,  Mr. 
Oliver,  are  you  familiar  with  the  repressuring  pro- 
gram done  in  the  Playa  del  Rey  field?  [254] 

A.     I  am. 

Q.  In  your  opinion  did  the  repressuring  have 
any  effect  on  the  production  from  that  well? 

A.  Yes,  it  had  some  effect  on  the  production 
subsequent  to  September  28,  1942,  upon  the  Colly 
No.  10  well. 

Q.  Will  you  please  explain  to  the  jury  how  that 
effect  is  accomplished? 

A.  The  Playa  del  Rey  area  is  an  oil  field  which 
had  originally  contained  oil  and  gas.  The  oil  and 
gas  was  produced  over  a  period  of  years  until  the 
field  on  September  28,  1942,  was  to  a  large  extent 
depleted,  not  entirely  depleted,  but  to  a  large  extent 
depleted.  The  oil  and  gas  had  been  removed  and 
the  space  formerly  occupied  by  that  oil  and  gas 
had  to  a  large  extent  been  replaced  by  water. 

Certain  wells  which  were  originally  on  the  edge 
of  production  were  maintained  producing  a  mixture 
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of  oil  and  water,  the  water  gradually  encroaching 
on  to  the  oil  sands  and  washing  the  oil  sands.    These 
were  known  as  "stripper  wells."  [255] 

The  water  table  was  gradually  increasing  all 
around  the  fringes  of  the  structure.  After  the 
injection  of  gas  into  the  top  of  the  structure,  just 
the  same  as  if  you  might  inject  gas  into  the  top 
of  an  inverted  bowl,  the  pressure  created  by  the 
injection  of  that  gas  forced  some  of  the  oil  to  go 
back  down  the  dip  so  that  additional  pressures 
were  visible  and  apparent  at  the  wells  on  the  edge 
of  the  structure.  Sometimes  these  pressures  were 
measurable  and  other  times  they  were  not  particu- 
larly measurable,  but  in  almost  all  instances  where 
the  wells  on  the  fringes  of  the  structure  were  main- 
tained in  production  a  slight  increase  in  the  pro- 
duction was  noted.  Wells  on  the  top  of  the  struc- 
ture were  used  primarily  for  gas  injection.  Several 
wells  were  used.  I  have  forgotten  now  the  exact 
number;  I  have  them  in  my  notes;  and  these  wells 
were  not  used  for  the  ])roduction  of  oil  at  all,  gas 
was  injected  into  them  and  gas  was  returned  out 
of  them,  but  they  being  in  the  gas  zone  entirely 
did  not  produce  any  oil. 

Wells  such  as  the  Block  No.  10  well  never  liad 
gas  injected  into  it,  it  was  used  primarily  as  a  i)ro- 
ducing  well  on  the  edge  of  the  structure  and  oil 
was  taken  from  the  well  all  of  the  time — I  Ijelievc 
has  been  taken  constantly  since  the  gas  project 
started. 

The  Court:     Mr.  Oliver,  before  you  go  further, 
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I  tliink  you  should  explain,  if  it  is  a  fact,  that 
there  was  a  connection  underground  between  some 
of  these  wells.     I  don't  believe  [256]  that  appears-. 

The  Witness:  A  reservoir  such  as  the  Playa  del 
Rey  reservoir  was  studied  by  many  engineers  using 
the  physical  logs  taken  by  the  drillers  at  the  time 
of  drilling,  taking-  the  electrical  logs  taken  at  the 
time  of  drilling,  and  the  production  characteristics 
of  the  well.  The  engineers  studied  all  of  these 
wells  and  concluded  that  a  certain  number  of  wells 
in  a  certain  area  were  pressure-connected  because 
the  sands  feeding  those  wells  were  more  or  less 
continuous.  Some  of  the  sands  were  encountered 
higher  structurally  than  other  sands. 

The  Court:  That  means  there  was  a  subterra- 
nean connection  between  some  of  these  wells  and 
that  the  pressure  exerted  at  the  top  of  the  wells, 
as  you  have  stated 

The  Witness:     Top  of  the  structure. 

The  Court:  Top  of  the  structure  in  the  well, 
that  that  would  find  its  way  into  all  the  other  wells 
which  were  so  connected ;  is  that  correct  ? 

The  Witness :  Yes,  that  is  correct.  That  is  what 
constitutes  a  reservoir. 

The  Court :  I  think  there  was  a  motion  to  strike 
and  there  w^as  some  questioning  after  that,  ap- 
parently for  the  purpose  of  explanation.  The  court 
didn't  rule  upon  the  motion  at  the  time.  Would 
you  like  to  have  the  court  rule  upon  it  ? 

Mr.  Dechter:  I  will  withdraw  the  motion,  your 
Honor.  [257] 
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Q.  By  Mr.  Weymami:  Mr.  Oliver,  referring  to 
your  table  of  production  of  oil,  gas  and  water,  and 
the  graphic  chart  representing  that  production,  in 
your  opinion  has  the  conduct  of  the  well  from  the 
time  of  its  completion  any  significance  in  forecast- 
ing the  future  action,  the  future  activity  of  that 
welH 

Mr.  Dechter:     May  I  have  that  question? 

The  Court:     Read  it,  please. 
(The  question  was  read.) 

The  Court:  He  has  already  so  stated,  Mr.  Wey- 
mann. 

Q.  By  Mr.  Weymann:  What  in  your  opinion 
is  the  effect  *? 

A.     I  don't  quite  understand  you. 

The  Court :  What  he  means,  I  think,  Mr.  Oliver, 
is  if  the  normal  course  continues,  what  would  be 
the  result? 

Is  that  what  you  have  in  mind? 

Mr.  Weymann:     Yes. 

Mr.  Dechter:  Your  Honor,  I  am  going  to  object 
to  this  line  of  questioning  on  the  ground  it  is  im- 
pro]ier.  I  think  counsel  has  a  right  to  supplement 
the  witness'  declaration  of  his  opinion  by  asking 
him  to  give  the  reasons  on  which  he  bases  his 
opiuion,  but  I  don't  believe  anything  else  would 
be  proper. 

The  Court:  Yes,  I  think  that  is  correct,  Mr. 
Weymann.  This  is  more  in  the  nature  of  cross 
examination. 
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Mr.  Weymami:  Very  well.  I  will  withdraw  the 
question.  [258] 

The  Court:  The  witness  may  be  asked  to  give 
his  reasons,  and  counsel  may,  of  course,  suggest 
at  certain  parts  of  the  testimony  some  phases  which 
may  have  been  left  out  by  the  witness. 

Q.  By  Mr.  Weymann:  Very  well,  Mr.  Oliver, 
will  you  give  your  reasons  for  arriving  at  the  con- 
clusion as  to  value  for  the  operating  interests? 

A.  The  pattern  of  decline  as  shown  by  the  his- 
torical record  of  production  of  this  \nq\\  up  to 
September  28,  1942  gave  the  indication  as  to  the 
probable  future  productions  that  could  be  antici- 
pated from  this  well  over  future  years.  Such  a 
forecast  was  made  and 

Q.     By  you? 

A.  By  me.  And  it  was  estimated  that  the  first 
year  subsequent  to  September  28,  1942  the  well 
would  produce  a  total  of  6400  barrels,  the  second 
year  5800  barrels,  the  third  year  5300  barrels,  tJie 
fourth  year  4800  barrels,  the  fifth  year  4400  barrels, 
the  sixth  year  4000  barrels,  the  seventh  year  3700 
barrels,  the  eighth  year  3500  barrels.  This  in  my 
opinion,  was  considered  the  economic  limit  of  pro- 
duction, and  the  total  amount  of  barrels  for  the 
eight  years  anticipated  that  the  well  would  produce 
economically  amounted  to  37,900  barrels.  The  oper- 
ator's share  which  was  70  per  cent  of  the  total 
amount  of  oil  produced  was  taken  of  the  100  per 
cent  forecasted  and  which  I  have  just  enumerated. 
[259]  This  70  per  cent  amounted  to  26,700  barrels. 
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Now,  we  had  to  convert  these  barrels  into  money. 
The  posted  market  price  for  oil  similar  to  the 
production  as  of  September  28,  1942  was  77  cents 
per  barrel,  which  is  the  posted  market  price  for 
19-degree  API  gravity  oil  as  of  May  23,  1941. 
There  has  been  no  change  in  the  posted  price  subse- 
quent to  May,  and  until  September  28,  1942.  In 
our  investigation  of  the  entire  overall  picture  at 
Playa  del  Rey  we  found  that  the  oil  was  being* 
transported  from  the  well  to  a  refinery  in  the  near 
vicinity  and  a  transportation  charge  of  5  cents  a 
barrel  against  that  was  being  made,  so  that  the 
operator  was  actually  receiving  instead  of  the 
posted  market  j^rice  of  77  cents  a  barrel,  72  cents 
a  barrel  in  most  instances.  However,  in  the  case 
of  the  Block  Oil  Company  we  found  that  his  values 
of  oil  received  at  that  time  by  selling  to  various 
other  people,  instead  of  being  72  cents  a  barrel 
approximated  80  cents  per  barrel,  and  this  price 
was,  accordingly,  used. 

Multiplying  the  80  cents  per  barrel  by  the  70 
per  cent  interest  which  he  had  gave  the  first  year's 
income  of  $3600.00,  the  second  year's  income 
$3280.00,  the  third  year's  income  $2960.00,  the 
fourth  year's  income  $2720.00,  the  fifth  year's  in- 
come $2480.00,  the  sixth  year's  income  $2240.00,  the 
seventh  year's  income  $2,080.00,  and  the  eighth 
year's  income  $2,000.00,  making  a  total  of  $21,- 
360.00  gross  return  for  the  oil  itself. 

In  addition,  a  small  amount  of  revenue  was  ob- 
tained for  [260]  gas  and  gasoline  incidental  to  the 
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production  of  the  oil.  This  was  allocated  upon  a 
per  barrel  basis  of  two  and  eight-tenths  cents  per 
barrel,  so  that  the  total  for  the  period  of  eight 
years  amounted  to  $760.00;  and  when  added  to  the 
$21,360.00  made  the  total  return  to  the  producer 
for  the  sale  of  his  70  per  cent  of  the  oil  $22,120.00. 

Now,  the  producer  by  terms  of  the  lease  agree- 
ment must  pay  for  the  production  costs  of  100  per 
cent  of  the  oil.  These  production  costs  have  been 
accordingly  estimated  year  by  year.  The  first  year 
they  approximate  $1790.00,  the  second  year  $1740.00, 
the  third  year  $1700.00,  the  fourth  year  $1680.00, 
the  fifth  year  $1670.00,  the  sixth  year  $1640.00,  the 
seventh  year  $1630.00,  and  the  eighth  year  $1610.00, 
for  a  total  cost  for  lifting  of  $13,460.00  for  the 
eight-year  period. 

In  addition  to  the  lifting  costs,  the  producer 
must  pay  for  his  proportion  of  the  taxes  and  the 
dehydration  of  the  v\^et  oil  to  make  it  available  for 
sale.  Over  the  eight  year  period  it  has  been  esti- 
mated that  this  amount  would  approximate  $2740.00. 
Adding  this  $2740.00  to  the  $13,460.00  of  estimr.ted 
lifting  costs  gives  a  total  cost  that  the  producer 
must  pay  for  the  recovery  of  his  70  per  cent  of 
the  oil  of  $15,830.00.  Year  by  year  the  costs  were 
deducted  from  the  total  values  so  that  the  gross 
returns  year  by  year  to  the  operator  are  as  follows : 
The  first  year  $1540.00,  the  second  year  $1290.00, 
the  third  year  $1030.00,  the  fourth  year  $840.00, 
the  fifth  [261]  year  $630.00,  the  sixth  year  $430.00, 
the  seventh  year  $290.00,  the  eighth  year  $240.00, 
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making   a  total  for  the  eight  years  of  operation 

gross  return  to  the  operator  of  $6290.00. 

This  has  been  further  reduced  by  discounting  to 
present  worth  because  a  dollar  payable  eight  years 
hence  is  not  worth  a  dollar  today.  These  values 
as  just  read  were,  accordingly,  discounted  with  the 
appropriate  discount  factor,  so  that  the  present 
worth  value  of  the  future  returns  over  the  eight- 
year  period  are  as  follows:  The  first  year  $1430.00, 
second  year  $1110.00,  third  year  $820.00,  fourth 
year  $620.00,  fifth  year  $430.00,  sixth  year  $270.00, 
seventh  year  $170.00,  eighth  year  $130.00,  making 
a  total  of  $4980.00. 

This  is  the  amount  of  money  which  if  a  purchaser 
were  interested  in  would  invest  at  a  reasonable 
interest  rate  commensurate  with  those  incidental  to 
the  oil  industry  approximating  7  per  cent  and  he 
could  expect  to  have  returned  to  him  by  the  opera- 
tion of  the  well  over  the  period  of  time  that  pro- 
duction was  anticipated,  and  the  hazard  would  be 
all  his,  so  that  he  would  ultimately  get  returned 
to  him  $6290.00. 

Naturally,  a  purchaser  is  not  interested  in  trading 
dollars  for  merely  a  nominal  interest  rate,  so  any 
buyer  would  buy  at  some  value  less  than  the 
$4980.00  which  I  have  given  you,  and  that  will  con- 
stitute the  approximate  market  value  which  I  have 
heretofore  given  you  as  $3150.00. 

Q.  By  Mr.  Weymann:  Mr.  Oliver,  you  esti- 
mated the  worth  [262]  of  the  operator's  interest 
at  $5650.00.    Will   you   please   explain   where   the 
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difference  between  the  $3150.00  and  the  $5650.00  is 

found  ? 

A.  In  the  production  of  an  oil  well  certain  facili- 
ties must  be  utilized.  An  oil  well  is  drilled  and 
completed  at  a  certain  time.  At  that  time  produc- 
tion facilities  are  installed.  These  facilities  include 
the  pipe  in  the  well,  the  liner,  the  derrick,  the  tanks 
in  which  the  oil  is  produced  into,  the  pipe  lines  con- 
necting the  well  head  with  the  tanks,  and  as  tim.e 
goes  on  and  the  well  no  longer  flow^s  pumps  have 
to  be  installed  with  the  necessary  tubing,  pump 
shoe,  rods,  and  pumping  units,  and  all  other  facili- 
ties that  are  necessary  to  the  actual  production  of 
the  oil.  [263] 

The  Court:  Was  this  well  pumping  on  Septem- 
ber 28,  1942,  or  was  it  flowing  spontaneously'? 

The  Witness :  It  was  pumping  your  Honor.  All 
this  pumping  equipment  had  to  be  used  in  order 
to  obtain  this  production,  and  in  the  establishment 
of  a  value  wherein  we  forecast  future  productior.s 
of  oil  year  by  year,  it  contemplates  the  continued 
use  of  this  production  equipment  until  the  vrell  is 
no  longer  capable  of  producing  oil  in  commercial 
quantities.  In  other  words,  until  the  time  when 
the  production  costs  offset  the  revenue  obtained 
from  the  sale  of  the  producers  share  of  the  oil. 

In  the  case  of  the  Block  Oil  Company  well  all 
these  facilities  that  are  considered  a  part  of  the 
personal  property  of  the  well  had  to  be  maintained 
on  the  premises  during  the  period  that  the  antici- 
pated life   of  the   well   had  been  contemplated  in 
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these  valuation  reports.  In  my  particular  valua- 
tion that  period  was  8  years.  Other  valuations  may 
extend  that  life  a  year  or  two  longer  or  a  year  or 
two  shorter,  but  whatever  the  period  may  be,  the 
production  facilities  must  be  maintained  until  the 
well  is  abandoned.  When  the  well  is  abandoned, 
then  these  production  facilities  ma}^  be  removed 
and  sold  and  a  certain  salvage  value  obtained  there- 
from. Sometimes  this  salvage  value  is  reasonable 
where  the  well  has  only  been  in  operation  for  a 
relatively  short  time.  [264] 

Mr.  Dechter:  We  will  object  to  any  evidence  by 
this  witness  on  salvage  value  on  the  ground  that 
no  proper  foundation  has  been  laid  to  qualify  him 
as  to  values  of  personal  property. 

The  Court:     Sustained. 

Mr.  Weymann:     I  will  qualify  him. 

Q.  Mr.  Oliver,  in  the  course  of  your  ex- 
perience  

The  Court :  If  you  are  not  referring  to  the  chart 
any  further,  you  may  take  your  seat  in  the  witness 
chair.  Mr.  Oliver. 

(Thereupon,  the  witness  returned  to  the  wit- 
ness chair.) 

Q.  By  Mr.  Weymann :  Mr.  Oliver,  in  the  course 
of  your  professional  experience,  have  you  super- 
vised the  production  and  abandonment  of  any  oil 
wells  % 

A.     I  have. 

Q.     What  length  of  time? 

A.     Oh,   a   continued   period   of  time.     We   are 
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constantly  doing  that  type  of  work.     I  happen  to 
be  a  partner  in  the  O.  H.  Drilling  Company  engaged 
in  the  drilling  of  wells. 

Q.     About  how  many  wells  have  you  supervised? 

A.  They  vary  some  from  time  to  time.  I  really 
couldn't  make  an  estimate  right  at  the  j^resent  time 
as  to  the  number. 

Q.     Oh,  approximately. 

A.  We  probably  have  25  to  30  at  the  present 
time  or  [265]  something  of  that  sort. 

Q.  Have  you  supervised  the  abandonment  of  any 
wells  ?  A.     Yes. 

Q.  And  have  you  had  occasion  to  determine  the 
salvage  value  of  the  equipment  in  the  wells  that 
you 

Mr.  Dechter:  What  is  that  question?  Will  you 
read  it? 

Mr.  Weymann:     I  haven't  finished  the  question. 

Mr.  Dechter:  It  is  hard  for  me  to  hear  you, 
Mr.  Weymann. 

Q.  By  Mr.  Weymann:  Have  you  had  occasion 
to  supervise  the  abandonment  of  any  wells  in  the 
course  of  your  professional  experience? 

x\.     I  have. 

Q.  And  in  such  abandonment,  have  you  acquired 
any  knowledge  of  the  salvage  value  of  the  equip- 
ment so  abandoned?  A.     I  have. 

Mr.  Weymann:  I  think  the  witness  is  qualified 
to  determine  the  salvage  value. 

Mr.  Dechter :  May  I  examine  the  witness  on  voir 
dire,  your  Honor? 
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The  Court :    You  may. 

Q.  B}^  Mr.  Dechter:  Mr.  Oliver,  have  you  ever 
been  in  the  business  of  buying  and  selling  used  oil 
well  equipment? 

A.  I  have  not.  Wait  a  minute,  I  beg  your 
pardon,  Mr.  Dechter.  I  have  been  in  the  business 
of  buying  used  oil  [266]  well  equipment.  I  bought 
from  your  man,  Mr.  Rush,  here  just  a  very  short 
time  ago,  some  used  equipment. 

Q.  In  connection  with  what  operation  did  you 
have  occasion  to  buy  any  used  oil  well  equipment? 

"A.  In  connection  with  a  well  I  was  drilling  up 
in  Rio  Vista. 

Q.     And  when  was  that? 

A.  It  was  just  a  short  time  ago  in  this  particular 
instance,  last  fall,  I  believe. 

Q.  Is  that  a  well  that  you  were  acting  as  a 
petroleum  engineer  on? 

A.     It  was  a  well  for  abandonment. 

Q.  And  you  were  acting  as  petroleum  engineer 
on  that  well?  A.     Yes. 

Q.  Did  you  yourself  personally  iDuy  this  equip- 
ment from  Mr.  Rush?  A.     I  did. 

Q.  You  went  down  there  yourself  and  picked 
it  up?  A.     I  talked  to  him  on  the  phone. 

Q.  Do  you  have  a  foreman  on  the  well  or  a 
drilling  superintendent?  A.     Oh,  yes,  surely. 

Q.  Did  he  go  down  and  pick  out  this  particular 
equipment?  [267]  A.     No. 

Q.     And  what  kind  of  equipment  was  it? 
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A.  It  so  happened  it  was  some  10  and  3/4  inch 
pipe. 

Q.     Casing?  A.     Casing. 

Q.  And  your  superintendent  advised  you  that 
you  would  need  that  much  casing,  or  you  wanted 
that  much  casing  sent,  and  you  arranged  to  have 
him  buy  it.    Isn't  that  the  fact? 

A.  No.  I  arranged  to  buy  it  myself  in  this 
particular  instance. 

Q.     And  that  w^as  about  how  long  ago? 

A.     Oh,  last  fall  some  time. 

Q.  And  you  paid  the  O.  P.  A.  ceiling  price 
for  it? 

A.     I  don't  recall  the  price  I  paid  for  it. 

Q.  Now,  what  other  personal  experience  have 
you  had  in  buying  used  oil  well  equipment? 

A.  Well,  I  have  just  bought  here  within  the 
last  few  months  probably  some  $30,000  to  HOMO 
worth  of  equipment. 

Q.     For  w^hom? 

A.     The  O.  H.  Drilling  Company. 

Q.     That  is  for  the  purpose  of  drilling  a  well? 

A.     That  is  right. 

Q.     Drilling  machinery? 

A.  No,  casing,  derricks,  tubing,  sucker  rods, 
pumps,  [268]  tanks,  production  facilities,  and  pipe. 

Q.     Did  you  personally  buy  that  equipment? 

A.     Most  of  it,  yes. 

Q.     Wlio  bought  the  rest  of  it? 

A.     I  issued  the  orders  for  it. 

Q.     My  question  is  did  you  buy  it,  not  who  issued 
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the  order  for  it.     Did  you  go  out  and  shop  for  it 

and  buy  it  ? 

A.  Your  question  is  very  technical,  Mr.  Dechter. 
If  I  issue  an  order  for  an  item,  I  must  buy  it. 

The  Court:  I  don't  think  you  two  need  argue. 
Just  answer  the  question  as  well  as  you  can  and 
if  you  can't  answer  it,  or  don't  understand  it,  just 
state  to  the  court,  Mr.  Oliver. 

The  Witness:     Why,  yes,  I  bought  it. 

Q.  By  Mr.  Dechter:  From  whom  did  you 
buy  it? 

A.  Oh,  from  many  concerns.  From  Superior 
Tank  Company,  Youngstown  Steel  Company,  How- 
ard Supply  Company,  Petroleum  Equipment  Com- 
pany ;  in  fact,  they  are  too  numerous  to  mention. 

Q.     Did  you  personally  handle  those  purchases? 

A.     I  did. 

Q.  You  went  down  and  picked  the  equipment 
out? 

A.  No,  Mr.  Dechter.  I  called  on  the  telephone 
and  told  them  what  I  wanted  because  I  knew  the 
equipment  I  wanted. 

The  Court :  How  long  have  you  been  doing  that, 
Mr.  [269]  Oliver? 

The  Witness:     Oh,  for  a  long  period  of  time. 

The  Court:  Well,  how  many  years  would  you 
say? 

The  Witness :     It  is  hard  for  me  to  estimate. 

The  Court:     What  is  it? 

The  Witness:     It  is  hard  to  say.    I  don't  recall. 
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The  Court:     Well,  three  years,  five  years,  or 

The  Witness:     Several  years  anyway. 

The  Court:     Several  years. 

Q.  By  Mr.  Dechter :  In  September  of  1942  your 
business  was  that  of  a  petroleum  engineer,  was 
it  not? 

A.     It  still  is. 

Q.  And  in  September  of  1942  and  prior  thereto 
had  you  personally  abandoned  any  wells  and  sold 
the  equipment  therefrom? 

A.  Xo.  I  don't  recall  of  havin.o-  personally 
abandoned  any  wells  because  that  is  usually  left  to 
the  lease  superintendent  to  abandon. 

Q.  And  prior  to  September  of  1942,  on  how 
many  occasions,  over  what  period  of  time  would 
you  say  you  had  to  buy  used  oil  well  personal 
property  and  equipment? 

A.  Well,  over  a  period  of  a  great  many  years. 
From  time  to  time  I  have  bought  considerable 
quantities  of  used  oil  well  equipment. 

Q.  And  that  was  bought  in  connection  with  wells 
that  [270]  you  were  acting  on  as  engineer? 

A.     Yes. 

Q.  Was  it  part  of  your  duties  as  engineer  to  pur- 
chase oil  well  equipment?  A.     Yes. 

Q.  Is  that  the  usual  duty  of  a  petroleum  engi- 
neer? A.     Xo,  not  necessarily. 

The  Court:  Well,  you  were  also  in  the  drilling 
business  ? 

The  Witness:  I  have  been.  I  wasn't  at  that 
particular  time. 


312  United  States  of  America  vs. 

(Testimony  of  Graydon  Oliver.) 

The  Court:     Had  you  been  prior  to  that  time? 

The  Witness:     No. 

Mr.  Dechter:  Your  Honor,  I  feel  that  this  wit- 
ness is  not  qualified  to  testify  as  to  values  of  used 
oil  well  equipment.  Prior  to  1942  his  services  were 
that  of  a  petroleum  engineer,  and  even  if  he  had 
been  operating  it  for  himself,  it  would  be  that  of 
occasionally  buying  some  equipment,  calling  up  and 
getting  a  price  and  buying  it.  I  don't  believe  that 
qualifies  a  person  as  an  expert. 

The  Court:  I  think  the  objection  should  be  over- 
ruled. I  believe  the  witness  is  qualified.  You  may 
answer.    Do  you  have  the  question  in  mind '? 

The  Witness:     No,  I  do  not,  your  Honor. 

The  Court:     Read  the  question. 

The  Reporter:  There  is  no  question  pending, 
your  [271]  Honor. 

Mr.  Weymann:  I  think  if  the  reporter  would 
read  the  last  portion  of  Mr.  Oliver's  answer  at  the 
time  the  objection  was  interposed,  we  could  get 
the  continuity  of  it. 

The  Court:  I  think  that  would  take  too  much 
time.  If  you  have  any  further  question,  I  think 
you  had  better  ask  it. 

Q.  By  Mr.  Weymann:  Going  for  the  moment 
to  the  overriding  royalty,  Mr.  Oliver,  will  you  tell 
the  jury,  please,  how  you  arrived  at  the  valuation 
of  that? 

A.  The  overriding  royalty  upon  the  Block  No. 
10  well,  according  to  my  records,  amounts  to  a 
total  of  13  1/3  per  cent.     The  value  was  arrived 
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at  in  a  manner  similar  to  that  described  for  the  70 

per  cent  working  interest. 

The  future  production  of  the  well  was  forecasted 
year  by  year.  The  13  1/3  per  cent  barrels  were 
computed  of  the  total  forecast  yearh^  production, 
and  the  value  thereof  established  at  the  rate  of 
82.8  cents  per  barrel.  Reading  year  by  year,  these 
values  were  as  follows  for  the  total  13  1/3  per 
cent  interest:  The  first  year,  $700.00;  second  year, 
$640.00;  third  year,  $590.00;  fourth  year,  $530.00; 
fifth  year,  $490.00;  sixth  year,  $440;  seventh  year, 
$410.00;  eighth  year,  $400.00,  making  a  total  of 
$4200.00. 

From  this  was  deducted  the  amount  estimated  for 
taxes  which  the  interest  owner  must  pay.  In  the 
first  year  it  was  [272]  estimated  at  $80.00:  in  the 
second  year,  $70.00;  in  the  third  year,  $70.00;  in 
the  fourth  year,  $60.00;  in  the  fifth  year,  $60.00;  in 
the  sixth  year,  $50.00;  in  the  seventh  year,  $50.00; 
in  the  eighth  year,  $50.00,  making  a  total  of  $490.00. 

Deducting  the  taxes  from  the  total  value  for 
the  return  of  the  oil  then  left  the  n mount  to  be 
distributed  to  the  owners  of  the  13  1/3  per  cent 
interest  as  follows:  First  year,  $620.00;  second  year, 
$570.00;  third  year,  $520.00;  fourth  year,  $470.00; 
fifth  year,  $430.00;  sixth  year,  $390.00;  seventh 
year,  $360.00;  eighth  year,  $350.00,  a  total  of 
$3,710.00. 

These  values  were  discounted  in  a  like  manner 
to  present  worth,  giving  a  total  present  worth  value 
for  the  8  years  of  return  of  $2,760.00. 
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In  this  particular  instance  these  interests  are 
somewhat  divided  and  distribution  of  the  royalty 
is  made  by  Title  Insurance  &  Trust  Company  to 
which  additional  charges  are  made  for  the  writing 
of  those  checks. 

Mr.  Dechter:  We  move  to  strike  that  last  state- 
ment upon  the  ground  that  it  is  hearsay,  incompe- 
tent, and  not  the  best  evidence. 

Q.  By  Mr.  Weymami:  Mr.  Oliver,  do  you 
know 

Mr.  Dechter:  I  beg  your  pardon.  I  made  an 
objection. 

Mr.  Weymann:     I  am  sorry. 

The  Court:     It  may  go  out.  [273] 

The  Witness:  This  $2760.00  then  is  the  number 
of  dollars  which  invested  at  the  present  time  in  the 
13  1/3  per  cent  interest  of  the  Block  No.  10  well 
as  an  overriding  royalty  would  yield  an  estimated 
return  of  $3710.00  over  the  period  of  years  of  antici- 
pated production. 

It  is  my  opinion  that  a  willing  buyer  would 
probably  pay  $1750.00  for  this  interest,  or  an  aver- 
age of  $131.00  a  royalty  per  cent. 

Q.  By  Mr.  Weymann :  Mr.  Oliver,  you  have  re- 
ferred to  the  method  you  have  described  in  arriving 
at  your  valuation  as  an  analytical  engineering  valua- 
tion. Do  you  know  whether  or  not  the  method  that 
you  have  pursued  is  a  commonly  accepted  and  used 
method  of  arriving  at  valuation  of  oil  property  in 
the  industry. 

Mr.    Dechter:     To    which    we    object    upon    the 
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ground  that  it  calls  for  a  conclusion  of  the  witness, 

no  proper  foundation  laid. 

The  Court:  I  think  it  would  require  some  addi- 
tional foundation. 

Q.  By  Mr.  Weymann :  Mr.  Oliver,  are  you 
familiar  with  the  methods  used  by  engineers  in  the 
valuation  of  oil  properties?  A.     I  am. 

Q.  How  many  valuations  have  you  had  occasion 
to  examine? 

A.  You  mean  by  other  engineers  or  that  I  make 
of  my  own?  [274] 

Q.     By  other  engineers? 

A,  I  don't  recall.  I  have  examined  many,  but 
]  can't  give  you  any  idea. 

Q.  Do  you  know  whether  or  not  the  properties 
were  bought  and  sold  on  the  basis  of  those  valua- 
tions ? 

Mr.  Dechter:  To  which  we  object  on  the  ground 
that  no  proper  foundation  has  been  laid. 

The  Court :     It  is  overruled.    You  may  answer  it. 

A.  Yes,  the  property  has  been  bought  and  sold 
upon  the  basis  of  an  engineer's  valuation. 

Mr.  Dechter:     May  I  have  the  answer? 
(The  answer  was  read.) 

Mr.  Dechter:  I  move  to  strike  out  the  answer 
on  the  ground  it  is  not  responsive. 

The  Court:     The  motion  is  denied. 

Q.  By  Mr.  Weymann :  How  many  instances 
have  come  within  your  observation  of  that,  Mr. 
Oliver? 
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The  Court:     Read  the  question. 
(The  question  was  read.) 

Mr.  Dechter:  I  don't  know  what  the  question 
refers  to,  your  Honor. 

Mr.  Weymann:  Of  the  use  of  the  analytical  en- 
gineering estimate  for  purchase  of  property. 

The  Court:     Proceed. 

A.  I  make  valuations  of  properties  similar  to 
the  one  [275]  that  I  have  just  presented  as  a  regular 
course  of  my  business,  and  it  is  upon  the  basis  of 
these  valuations  that  properties  are  bought  or  sold 
or  valued  for  tax  purposes  or  for  mergers,  such  as 
the  valuation  I  made  for  the  Richfield  Oil  Company 
and  the  Rio  Grande  Company  in  their  merger. 

The  Court:  Will  you  pardon  the  interruption? 
Mr.  Weymami,  you  asked  the  witness  if  he  was 
familiar  with  the  common  practice  of  engineers 
and  he  stated  that  he  was.  Now  have  you  any 
question  to  be  based  on  that? 

Mr.  Weymann:     Yes. 

Q.  Is  is  the  common  practice  of  engineers  to 
make  valuations  on  the  basis  of  which  you  made  this 
valuation  ? 

A.  I  believe  it  is  an  orthodox  method  of  making 
a  valuation,  yes. 

Mr.  Dechter:  We  move  to  strike  out  the  answer, 
your  Honor,  as  not  responsive  to  the  question  and 
being  the  opinion  of  the  witness.  In  other  words, 
I  think  what  counsel  has  been  driving  at  is  to  see 
whether  there  is  a  generally  accepted  practice.  I 
have  no  objection  to  that  being  gone  into  to  see  if 
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there  is;  but  my  idea  is  that  each  engineer  does  it 

his  own  way. 

The  Court :  I  think  in  substance  he  has  answered 
that. 

Mr.  Weymann:     I  will  ask  the  question. 

Q.  By  Mr.  Weymann:  Is  there  a  generally  ac- 
cepted practice  of  engineers  m  making  valuations? 

A.     Well,  that  I  can't  answer. 

The  Court :  Very  well.  That  ends  it,  then.  Have 
vou  anything  further,  Mr.  Wejnnann'? 

Mr.  Weymann:  I  have  some  exhibits  that  I  want 
to  introduce,  if  the  court  pleases.  If  Mr.  Dechter 
will  stipulate  that  I  may  introduce  those  photo- 
graphs he  may  proceed  with  the  cross  examination. 

Mr.  Dechter:  I  will  be  glad  to  stipulate  to  any- 
thing that  3^ou  show  me  that  I  feel  is  proper ;  but  I 
don't  knov\'  what  you  are  referring  to. 

Mr.  Weymann:  I  am  closing  my  direct  examina- 
tion, and  may  I  reopen  my  direct  for  the  purpose 
of  doing  that? 

The  Court:  It  may  be  opened  for  that  limited 
purpose. 

Mr.  Dechter:     I  have  no  objection. 

Mr.  Weymann:     Yes. 

The  Court:  It  is  almost  time  for  our  adjourn- 
ment. The  cross  examination  will  be  rather  lengthy? 

Mr.  Dechter:     Yes,  it  will. 

The  Court:  Court  will  adjourn  until  tomorrow 
morning  at  10:00  o'clock,  and  the  members  of  the 
jury  are  admonished,  as  the  court  has  heretofore 
admonished  them  at  the  previous  recesses,  that  they 
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are  not  to  converse  among  themselves  nor  suffer 
themselves  to  be  addressed  by  any  person  on  any 
subject  connected  with  the  trial,  and  not  to  form  or 
express  any  opinion  thereon  until  the  cause  is 
finally  submitted  to  them.  [277]  You  are  now  ex- 
cused until  tomorrow  at  10:00  o'clock. 

(Whereupon,  at  4:25  o'clock  p.m.,  Thursday, 
July  26,  1945,  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  Friday,  July  27,  1945.)  [278] 


Los  Angeles,   California, 
Friday,  July  27,  1945.    10 :00  a.m. 

The  Court:  The  members  of  the  jury  are  all 
present.    Is  it  so  stipulated? 

Mr.  Weymann:     So  stipulated. 

Mr.  Dechter:     So  stipulated,  your  Honor. 

Mr.  Weymann:  If  the  court  please,  in  reading 
over  the  transcript  last  night,  I  noted  that  just 
before  we  took  a  recess  Mr.  Dechter  examined  Mr. 
Oliver  on  voir  dire  and  we  left  a  question  hanging 
up  in  the  air.  I  would  like  permission  now  to  re- 
open my  direct  examination  for  the  purpose  of  ask- 
ing two  questions. 

The  Court:  I  think  that  is  the  question  where 
I  asked  you  to  reframe  the  question. 

Mr.  Weymann :  The  question  is  on  the  valuation 
of  the  physical  equipment. 

The  Court:     You  may  have  that  privilege. 
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GRAYDON  OLIVER, 

called  as  a  witness  by  and  in  behalf  of  the  Plaintiff, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Direct  Examination  (Continued) 

Q.  By  Mr.  We3anann :  Mr.  Oliver,  have  you 
formed  an  opinion  [280]  as  to  the  value  of  the 
physical  equipment  on  the  Block's  Well  No.  10 
excluding  that  equipment  which  is  part  of  the  realty 
which  is  the  casing  in  the  hole,  that  is  5300  feet  of 
7-inch  casing  and  306  feet  of  5%-inch  liner? 

Mr.  Dechter:  To  which  we  will  object  on  the 
ground  that  it  is  incompetent,  irrelevant,  immaterial, 
and  no  proper  foundation  laid  to  qualify  the  wit- 
ness, and  no  proper  foundation  laid  as  to  the  date 
as  of  which  that  valuation  is  given. 

Mr.  Weymann :     As  of  October  4,  1943. 

The  Court:  The  objection  is  overruled.  You 
may  answer. 

The  Witness:  I  made  an  estimate  of  the  prob- 
able recovery  or  salvage  value  of  the  equipment- 

The  Court:  Oh,  no,  Mr.  Oliver.  You  are  trying 
to  tell  too  much  in  the  answer.  Read  the  question, 
please. 

(Question  read.) 

The  Witness:     As  of  October  1943? 

The  Court:  October  4,  1943.  Just  answer  the 
question  yes  or  no,  have  you  formed  an  opinion? 

The  Witness:  I  could  form  an  opinion,  but  I 
have  not  up  to  this  moment. 
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'J'he  Court:  Well,  was  there  any  substantial 
difference  between  the  valuation  of  such  property 
on  September  28,  1942,  and  October  4,  1943? 

'^riie  Witness :  The  equipment  was  approximately 
one  year  older  and  depreciation  for  that  one  year 
must  be  taken  into  [281]  consideration. 

Mr.  Dechter:  We  move  to  strike  the  answer  as 
not  responsive  to  the  court's  question. 

The  Court :     Yes,  it  may  go  out. 

Q.  By  Mr.  Weymann:  Was  there  any  differ- 
ence in  the  value  of  that  equipment? 

The  Court:  Any  substantial  difference  in  the 
valuation  as  of  the  two  dates'? 

The  Witness:  No,  I  wouldn't  say  there  was  any 
substantial  difference. 

Q.  By  Mr.  Weymann:  Then,  have  you  an 
opinion  as  to  the  value  of  that  equipment  referred 
to  as  of  September  28,  1942?  A.     I  do. 

Q,  And  in  your  opinion  the  value  as  of  October 
1943  would  be  substantially  the  same? 

A.     It  would.   [282] 

Q.  And  what,  then,  is  your  opinion  of  that 
value  ? 

A.  Considering  that  tlie  equipment  had  to  be 
used  for  an  additional  eight  years  for  the  produc- 
tion of  oil 

The  Court:  Oh,  no;  please  don't  give  that,  Mr. 
Oliver.  That  may  be  brought  out  at  a  later  time. 
This  calls  for  an  answer  as  to  the  amount  in  dollars. 
You  give  your  answer  in  dollars  as  to  what  that 
opinion  of  value  is. 
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The  Witness:  I  believe  I  have  already  given 
that  value,  your  Hbnor,  as  $2500.00;  but  that  does 
not  contemplate  the  recovery  of  that  equipment 
until  some  eight  years  subsequent. 

Mr.  Dechter :  We  move  to  strike  out  the  answer, 
your  Honor.    It  is  not  responsive. 

The  Court:     It  may  go  out. 

Q.  By  Mr.  Wej^mann :  What  is  its  value,  if  you 
have  an  opinion  as  of  October 

The  Court:  Mr.  Weymann,  I  would  suggest  that 
Mr.  Oliver  be  given  time  to  consider  this  matter  a 
little  further.  Apparently  he  is  asked  this  question 
without  his  having  considered  that  he  might  be 
asked  to  give  such  an  opinion,  and  I  think  we  will 
save  considerable  time  if  he  is  called  at  a  later  time. 

Mr.  Weymann:  I  do,  your  Honor,  and  may  we 
have  permission 

The  Court:  The  Court  will  give  you  permission 
to  ask  the  question  at  a  later  time. 

Mr.  Weymann:     Thank  you.  [283] 

The  Court:  It  very  frequent!}^  happens  in  such 
circmnstances  a  witness  is  in  a  position  where  he 
has  to  give  further  consideration,  and  it  becomes  a 
matter  of  argument  with  him ;  he  starts  in  to  argue 
with  counsel,  and  it  is  understandable. 

Mr.  Weymann:  Very  v^^ell.  That  is  all  for  the 
present,  then. 

Go  ahead,  Mr.  Dechter. 
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Cross  Examination 
By  Mr.  Dechter : 

Q.  Mr.  Oliver,  in  testifying  as  to  your  forecast 
of  what  the  production  will  be  in  the  future  from 
this  Block  Well  No.  10,  you  have  employed  a  dis- 
count factor.  Will  you  please  explain  to  the  court 
and  jury  what  that  discount  factor  is? 

The  Court:     Read  that  question,  please. 
(The  question  was  read.) 

A.  A  discount  factor  is  a  factor  applied  to 
moneys  to  be  received  a  number  of  years  in  the 
future,  to  reduce  said  moneys  to  the  present  worth 
value.  In  other  words,  if  one  dollar  invested  today 
at  7  per  cent  interest  were  allowed  to  continue  with 
earnings  at  7  per  cent,  accumulative  at  6  months 
or  l-year  period,  at  the  end  of  the  first  year  it  would 
amount  to  $1.07,  at  the  second  year  an  additional 
7  per  cent  on  the  principal  of  $1.07,  and  so  forth, 
on  until  the  end  of  the  number  of  years.  The  dis- 
count factor  is  a  reverse  of  that  process.  It  con- 
siders what  an  amount  of  money  set  aside  today 
at  a  certain  interest  rate  would  amount  to,  $1.00  at 
a  number  of  years  hence. 

Q.  And  what  rate  of  interest  did  you  use  in 
making  your  calculation? 

A.  I  believe  it  was  7  per  cent;  I  am  not  quite 
sure. 

Q.  Well,  will  you  please  look  at  your  report  and 
see  if  it  isn't  a  fact  that  you  used  8  per  cent?   Call- 
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ing   your    attention    to    the    bottom    of    page    4^ — 

rather,  19. 

A.  That  was  the  discount  factor  that  applied 
only  to  the  equipment  and  not  to  the  reserve  oil. 

Q.  All  right.  What  discount  factor  did  you  use 
on  the  reserve  oil? 

A.     I  believe  I  said  it  was  7  per  cent. 

Q.  Have  you  checked  it  now  and  is  that  still 
your  testimony'? 

A.     No,  I  haven't  checked  it. 

Q.  Well,  please  check  it  then.  If  you  will  turn 
to  page  12,  which  is  the  13  1/3  per  cent  operating 
interest,  and  the  amount  is  smaller,  you  show  a 
gross  return  to  the  owner  for  the  year  1942  of 
$620.00,  do  you  not?  A.     That  is  correct. 

Q.  And  you  show  a  present  worth  after  the  dis- 
count of  $570.00,  do  you  not? 

A.     That  is  correct.  [285] 

Q.  That  makes  a  difference  of  $50.00  discount. 
Is  that  correct?  A.     That  is  correct. 

Q.  Eight  per  cent  of  $620.00  would  be  $49.60, 
would  it  not? 

A.  Undoubtedly  it  was  an  8  per  cent  discount 
factor  that  I  used. 

Q.     Are  you  sure  about  that? 

A.  No,  I  am  not  sure  because  I  have  not  checked 
my  tables. 

Q.  Please  check  them  and  see  if  T  am  in  error 
that  you  used  the  8  per  cent  factor? 

A.     (Consulting  documents)  :    I  believe  I  used  an 
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8  per  cent  discount  factor  compounded  annually  in- 
stead of  semi-annually. 

Q.  Very  well.  How  long  have  you  employed 
that  discount  factor  in  the  making  of  an  appraisal? 

A.  You  mean  a  discount  factor  or  an  8  per  cent 
discount  factor? 

Q.  How  long  have  you  used  an  8  per  cent  dis- 
vsount  factor  in  making  valuations  or  appraisals'? 

A.  Oh,  a  great  number  of  years,  or  several  years, 
two  or  three  years,  possibly. 

Q.  Well,  don't  you  know  whether  you  used  it 
for  two  or  three  years,  five  years,  ten  years  or 
twenty  years'?  [286] 

A.  No,  I  can't  say,  Mr.  Dechter,  because  I  have 
used  the  discount  factor  in  my  valuations  over  a 
period  of  some  17  years,  and  the  discount  factor  is 
more  or  less  commensurate  with  the  risk  involved 
to  the  particular  money  in  which  you  are  investing. 
Your  discount  factor  is  picked  out  to  suit  the  par- 
ticular purpose  and  valuation. 

Q.  In  other  words,  the  discount  factor  is  not 
iised  by  you  for  the  purpose  of  indicating  what 
money  is  v/orth  at  the  time  of  the  making  of  the 
appraisal  ? 

A ,  What  money  do  you  mean  is  worth  ?  Do  you 
mean  bank  interest,  government  interest,  or  real 
estate  loans  or 

Q.  I  am  merely  asking  you  to  explain  your 
answer,  Mr.  Oliver.  You  said  that  is  what  you  con- 
sider a  fair  investment  return  would  be.  Is  that 
what  you  said? 
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A.  That  is  correct,  commensurate  with  the  risk 
involved. 

Q.  All  right.  Now,  have  you  used  a  higher  re- 
turn than  8  per  cent  ?  A.     I  have. 

Q.     When? 

A.  Not  in  this  particular  valuation,  but  in  other 
valuations  I  have  used  a  higher  risk. 

Q.     On  oil  wells?  A.     On  oil  wells. 

Q.     And  when  did  you  use  a  higher  valuation? 

A.     When  the  risk  involved  warranted  such. 

Q.  Well,  I  am  asking  you  now  for  the  period. 
In  other  words,  you  say  you  have  used  an  8  per 
cent  discount  factor  to  your  distinct  memory  at 
least  three  years,  but  you  can't  go  back  any  farther 
than  that.  Now,  I  am  asking  3^ou  during  what 
period  of  time  did  you  ever  use  a  discount  factor 
greater  or  less  than  8  per  cent? 

A.  Well,  that  is  a  very  difficult  question  to 
answer.  I  would  have  to  dig  out  each  valuation  and 
find  out  the  conditions  of  each  valuation  that  I 
made. 

Q.  In  other  words,  you  figured  this  type  of  in- 
vestment in  this  type  of  well  deserved  a  return  of 
8  per  cent  ?  A.     Yes,  sir,  that  is  correct. 

Q.     Compounded  annually? 

A.     That  is  correct. 

Q.  Now,  do  you  know  where  a  person  can  invest 
his  money  at  per  cent  at  the  present  time  in  bonds 
or  stocks  of  any  kind? 

Mr.  Weymami:  That  question  is  objected  to  as 
entirely  immaterial. 
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The  Court:     I  think  the  objection  is  good. 

Q.  By  Mr.  Dechter :  Are  you  familiar  with  the 
fact  that  the  banks  are  only  paying  an  interest  of 
about  one  per  cent  on  deposits? 

Mr.  Weymann:  Objected  to  as  incompetent, 
irrelevant  and  [288]  immaterial. 

Mr.  Dechter:  I  think  this  witness,  your  Honor, 
is  an  expert  and  he  has  taken  a  certain  discount 
factor.  We  have  a  right  to  know  whether  he  has 
taken  into  consideration  the  prevailing  interest 
rates  and  things  of  that  kind.  In  other  words,  what 
he  has  done  in  this  case,  he  has  not  only  taken 

The  Court:  That  is  a  matter  of  argument,  and 
I  think  the  objection  is  good.  It  is  not  proper  cross 
examination. 

Mr.  Dechter:     Exception. 

Q.  By  Mr.  Dechter:  Have  you  taken  into  con- 
sideration in  fixing  your  valuation  the  fact  that 
there  is  a  great  supply  of  money  available  for  in- 
vestment ? 

Mr.  Weymann:  That  is  objected  to  as  entirely 
too  indefinite.  Supply  of  money  available  for  what 
investment  ? 

Mr.  Dechter:     Any  investment. 

Mr.  Weymann:     I  still  object  to  it. 

The  Court:  I  think  that  is  assuming  something 
not  in  evidence. 

Mr.  Dechter:  I  think  it  is  something  that  can 
almost  be  taken  judicial  notice  of. 

The  Court:  Then,  if  it  <'an,  you  don't  have  to 
ask  the  question. 
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Mr.  Dechter:     Exception. 

Q.  If  you  had  made  a  valuation  on  this  par- 
ticular well  in  the  year  1941,  would  you  have  used 
the  8  per  cent  discount  [289]  factor*? 

A.  I  would  have  to  have  investigated  the  condi- 
tions surrounding  the  well  at  the  time  before  choos- 
ing the  proper  discount  factor  to  be  used. 

Q.     Well,  you  have  done  that,  haven't  you? 

A.     Not  in  '41,  but  in  '42. 

Q.  Well,  you  have  taken  the  history  of  this  well 
from  the  very  time  it  was  put  on  production,  haven 't 
you  % 

A.  That  is  correct,  but  I  based  my  position  as  of 
September  28,  1942. 

Q.  Mr.  Block  turned  over  to  you  all  the  infor- 
mation that  you  wanted  as  to  the  history  of  this 
well,  did  he  not? 

A.  I  believe  that  he  did,  or  at  least  it  came 
through  your  office. 

Q.  And  what  information  do  you  lack  that  would 
^nable  you  to  answer  whether  you  would  have  used 
a  different  discount  factor  in  1941  than  you  did 
m  1942? 

A.  Why,  I  would  have  to  make  a  restudy  of  the 
problem  as  of  that  particular  time.  There  is  noth- 
ing that  I  lack  at  the  present  time  except  that  it 
would  necessitate  a  restudy  on  my  part  of  the  con- 
ditions surrounding  the  well  in  1941. 

Q.  You  would  use  the  same  information  that 
was  given  to  you,  would  you  not? 

A.     Yes,  that  is  correct. 
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Q.  In  other  words,  you  were  also  given  access 
to  the  [290]  records  of  the  Division  of  Oil  and  Gas 
which  would  not  have  been  available  to  you  without 
the  consent  of  Mr,  Block.    Is  that  correct '^ 

Mr.  WejTiiann:  That  is  objected  to  as  being  en- 
tirely argumentative,  if  the  court  please,  and  being 
improper  cross  examination. 

The  Court:     Read  the  question,  please. 
(Question  read.)  [291] 

The  Court :     It  is  overruled.    You  may  answer  it. 

A.  I  had  access  to  the  records  of  the  Division  of 
Oil  and  Gas.  I  believe  that  permission  was  obtained 
for  me  by  the  Department  of  Justice.  I  don't  know 
whether  it  came  from  Mr.  Block's  or  not. 

Q.  By  Mr.  Dechter :  If  you  had  made  a  valua- 
tion of  this  well  in  1937,  what  discount  factor  would 
you  have  used? 

Mr.  Weymann:     Objected  to  as  speculative. 

The  Court:     It  is  overruled. 

Mr.  Weymann:     Ex<^eption. 

A.  I  would  have  made  a  study  of  the  conditions 
of  the  well  as  of  any  effective  date  in  1937  and  used 
an  appropriate  discount  factor  the  same  way  in 
which  I  made  a  study  of  the  conditions  of  the  well 
on  September  28,  1942,  and  used  a  discount  factor 
which  I  considered  appropriate. 

Q.  By  Mr.  Dechter:  Now,  will  you  please, 
again,  explain  to  the  court  and  jury  what  you  mean 
when  you  say  you  used  a  discount  factor  that  was 
appropriate  ? 
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A.  I  believe  that  I  have  answered  that  question 
for  you  in  previous  testimony. 

Q.  If  you  don't  mind  I  wish  you  would  state  it 
again. 

A.  Future  earnings  were  discounted  to  present 
worth  by  an  appropriate  discount  factor.  This  dis- 
count factor  was  selected  as  being  commensurate 
with  interest  rates  that  might  be  applied  to  an  in- 
vestment of  like  risks  and  conditions.  [292] 

Q.  Well,  then,  taking  into  consideration  that 
interest  rate,  did  you  consider  w'hat  the  prevailing 
interest  rate  in  the  community  wasf 

A.  I  undoubtedly  did  take  into  consideration 
interest  rates  in  general,  but  more  particularly  in- 
terest rates  as  they  apply  to  the  oil  industry  and  to 
the  hazards  involved  in  a  producing  well. 

Q.  You  did  not  take  into  consideration,  then, 
the  rate  of  interest  that  the  average  investor  w^ould 
receive  if  he  invested  his  money  at  the  same  time  ? 

A.  For  a  like  type  of  investment,  yes ;  an  unlike 
<ype  of  investment,  no.  I  cannot  consider  an  in- 
vestment in  a  hazardous  operation  such  as  the  pro- 
ducing of  an  oil  well  commensurate  with  an  invest- 
ment in  a  government  bond. 

Q.  Are  you  familiar  with  the  fact  that  the  Bank 
of  America  has  been  making  drilling  loans  for  the 
drilling  of  wells  at  a  rate  of  interest  of  3  per  cent 
per  annum? 

A.     No,  I  am  not  familiar  with  that. 

Q.     And  are  you  familiar  with  the  fact  that  they 
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are  merely  looking  to  the  production  of  the  well  for 

the  return  of  their  money'? 

Mr.  Weymann:  That  question,  again,  is  ob- 
jected to.    It  is  assuming  a  fact  not  in  evidence. 

Mr.  Dechter:  It  is  testing  the  knowledge  of  the 
witness,  your  Honor.  [293] 

Mr.  Weymann:  There  is  no  evidence  here  that 
they  are  making  such  loans. 

The  Court :  Will  you  gentlemen  approach  the 
bench  here? 

(Discussion  at  bench  off  the  record.) 

The  Court:     Read  the  question,  Mr.  Goldstein. 
(Question  read.) 

The  Court:  Mr.  Dechter,  I  think  the  form  of 
that  question  is  objectionable.  It  is  assuming  some- 
thing not  in  evidence,  and  I  think  that  you  may  re- 
frame  that  question  to  avoid  that  defect. 

Q.  By  Mr.  Dechter:  Are  you  familiar  with  the 
fact 

The  Court:  No,  I  wouldn't  start  out  with  "Are 
you  familiar  with  the  fact."  I  think  that  would  be 
assuming  something  not  in  evidence.  I  think  you 
might  ask  the  witness  whether  he  knows  such-and- 
such  a  thing  is  a  fact. 

Q.  By  Mr.  Dechter:  Are  you  familiar  with  a 
tid  eland  permit  that  was  granted  about  two  years 
ago  to  Mr.  F.  A.  Fairfield,  Mr.  Sherman,  O.  C. 
Field,  which  involved  the  drilling  of  semi-proven 
and  unproven  locations  where  a  corporation  was 
organized  and  the  Bank  of  America  made  a  loan  to 
that  corporation  without  any  personal  guarantee  of 
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the  individuals  and  looking  merely  to  the  produc- 
tion of  the  well  for  the  return  of  its  loan? 

The  Witness:    Kindly  read  the  question,  please. 
(The  question  was  read.)  [294] 

A.  The  question  is  very  ambiguous,  Mr.  Dechter. 
T  don't  know  where  the  tideland  permit  is.  It  could 
be  in  Huntington  Beach.    It  could  be  in  Golita 

Q.     By  Mr.  Dechter:     In  Huntington  Beach. 

A.     No,  I  am  not  familiar  with  it. 

Q.  In  addition,  Mr.  Oliver,  to  using  the  discount 
factor  of  8  per  cent  compounded  annuall}^  for  the 
purpose  of  arriving  at  a  fair  return  on  an  invest- 
ment, you  arbitrarily  after  taking  that  discount  took 
off  a  lump  sum  off  the  present  worth  after  using 
that  discount  factor,  did  you  not? 

A.     Well,  it  wasn't  arbitrary  at  all. 

Q.  Well,  you  took  oif  an  additional  sum  of 
money,  a  lump  sum  of  money? 

A.     No,  I  didn't  take  off  an  additional  lump  sum. 

Q.  Let's  be  concrete,  then,  and  look  at  your  esti- 
mate of  reserves  on  the  13  1/3  per  cent  gross  royalty 
interest.  You  show,  according  to  your  estimates 
or  forecasts,  that  the  gross  return  for  the  8-year 
period  would  be  $3710.00,  is  that  right  ? 

The  Court :     What  page  is  that  on,  Mr.  Dechter  ? 

Mr.  Dechter:     Page  12,  your  Honor. 

A.     That  is  correct. 

Q.  By  Mr.  Dechter:  And  after  applying  the 
discount  of  8  per  cent  compounded  annually  you 
showed  a  present  worth  of  that  return  to  be  $2760.00, 
is  that  correct?  [295]  A.     That  is  correct. 
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Q.  And  then  on  top  of  that  you  took  off  approxi- 
mately $1010.00  to  arrive  at  what  you  consider  a 
fair  market  value  of  $1750.00? 

A.     I  arrived  at  a  fair  market  value 

Q.  Did  you  take  off  that  amount  of  money  to 
arrive  at  your  opinion  of  the  fair  market  value? 

A.  In  effect  I  did,  but  actually  the  method  was 
to  take  a  percentage  which,  to  be  exact,  was  63.35 
per  cent  of  the  present  worth  value,  w^hich  accord- 
ing to  my  experience  has  been  the  amount  that  the 
purchasers  are  willing  to  pay  for  a  property  for 
purchase  based  upon  the  engineer's  present  worth 
value. 

Mr.  Dechter:  Your  Honor,  we  move  to  strike 
out  the  latter  portion  of  that  statement  as  not  re- 
sx)onsive  and  argumentative  and  self-serving. 

The  Court :     The  motion  is  denied.  [296] 

Q.  By  Mr.  Dechter:  In  arriving  at  your  valua- 
tion, did  you  take  into  consideration  at  all  the  fact 
that  the  production  of  the  well  might  have  been 
increased  during  the  period? 

Mr.  Weymann:  That  is  objected  to  as  being  too 
indefinite.     During  what  period? 

Mr.  Dechter:  The  period  of  the  forecase  of 
8  years. 

The  Court:     You  may  answer. 

The  Witness:  I  took  into  consideration  the 
probability  of  an  increase  in  production  that  might 
have  been  occasioned  by  additional  deeper  drilling 
or  other  sands  in  the  structure  and  the  probability 
that  such  v/ould  not  be  the  case,  and  the  probability 
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of  the  continuance  of  the  production  according  to 

the  pattern  as  the  well  itself  drew  in  the  previous 

years. 

Q.  By  Mr.  Dechter:  Are  there  such  methods 
generally  known  in  the  oil  industry  which  when 
used  increase  the  production  of  a  well  from  its  pres- 
ent zone,  eliminating  any  such  deeper  zone,  that  are 
generally  used  in  the  oil  industry? 

A.  There  are  production  techniques  that  will 
oftentimes  increases  well  productions,  and  that  was 
given  consideration  in  this  particular  well,  but  the 
fact  that  we  had  some  three  years  prior  production 
records  in  which  undoubtedly  a  good  operator  such 
as  Mr.  Block  would  have  used,  I  believe  that  the 
records  of  the  well  itself  reveal  that  the  maximum 
production  was  being  obtained  from  the  sand.  [297] 

Q.  What  are  those  methods  generally  employed 
to  increase  the  production  from  a  well  without 
deepening  the  well? 

A.  There  are  many  methods  used,  depending 
upon  the  location  of  the  well,  the  field  in  which 
the  well  is  situated,  and  depending  upon  the  con- 
ditions which  the  operator  considers  are  reducing 
the  production  of  that  well.  For  instance,  the  per- 
forations in  the  liners  may  be  plugged  up,  so  that 
can  be  remedied  mechanically.  He  can  either  wash 
out  those  perforations  or  make  new  perforations. 
There  may  be  a  wax  problem.  There  may  be  an 
asphaltene  problem.  There  may  be  a  mud  problem. 
He  can  wash  the  fonnations  with  a  mud  acid  and 
attempt  to  clean  out  the  mud.    He  can  wash  the  pipe 
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with  a  solvent  and  attempt  to  clean  out  the  waxes 

and  asphaltenes. 

In  fact,  it  is  a  particular  problem  for  a  particu- 
lar well,  depending  upon  a  situation. 

Q.  Is  there  a  method  known  as  a  gas  compressor 
or  a  vacuum  compressor  method  for  the  purpose  of 
increasing  production  from  a  well  from  its  present 
zone?  A.     Not  that  I  know  of,  no. 

Q.  Well,  don't  you  know,  Mr.  Oliver,  that  such 
compressors  have  been  used  in  Southern  California  ? 

A.  Not  to  increase  production  of  wells  particu- 
larly. 

Q.  Well,  referring  to  this  very  same  well,  don't 
you  know  that  with  the  use  of  a  vacuum  compressor 
there  was  at  least  ten  barrels  of  oil  additional  se- 
cured each  day?    [298] 

A.  I  believe  that  the  well  was  using  a  compressor 
at  the  time  it  was  taken  over  by  the  Government 
on  September  28th. 

Q.  Don't  you  know,  Mr.  Oliver,  at  the  time  the 
Government  took  that  well  over  that  that  compres- 
sor was  disconnected  and  had  not  been  used,  and 
that  that  is  one  of  the  surplus  items  that  the  Gov- 
ernment returned? 

A.  I  believe  that  is  carried  in  the  inventory,  is 
it  not,  as  part  of  the  property  the  Government 
took  over? 

Q.  You  are  apparently  mistaken,  Mr.  Oliver. 
If  you  will  consult  the  inventory,  you  will  find  that 
compressor  was  returned  as  surplus  and  was  not 
hooked  up. 
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The  Court:  Could  you  save  time  by  helping 
out  on  that? 

Mr.  Dechter:  Will  you  stipulate  to  that,  Mr. 
Weymann,  that  the  compressor  was  returned? 

The  Court :  Pardon  me,  wait  just  a  minute. 
Would  you  save  time  by  helping  out  on  that  ques- 
tion of  fact,  or  do  you  know? 

Mr.  Weymann:     I  don't  know,  your  Honor. 

The  Witness :  According  to  the  inventory  I  have, 
the  property  taken  over  was  on  the  well  and  is 
shown  in  my  report  on  page  25. 

Q.  By  Mr.  Dechter:  Did  you  examine  the  well 
at  or  about  the  time  the  well  w^as  taken  over? 

A.  Yes,  I  examined  the  well,  but  not  in  detail, 
on  or  about  the  time  the  well  was  taken  over.  I 
examined  it  in  [299]  detail  about  one  year  later. 

Q.  And  at  that  time  was  the  compressor  con- 
nected up  at  the  well  and  being  used? 

A.     I  believe  that  it  was.    I  don't  recall  definitely. 

Q.     That  is  your  best  recollection,  is  it? 

A.  At  the  time  the  well  was  taken  over  on  Sep- 
tember 28th,  the  inventory  included  one  16-inch 
Gaso  Pump  &  Burner  Company  Vacuum  Compres- 
sor cylinder  operated  by  a  walking  beam. 

Q.  Do  you  know  of  your  own  knowledge,  Mr. 
Oliver,  that  that  well  was  connected  up  on  the 
compressor  ? 

A.  This  was  the  compressor  that  was  attached 
to  the  walking  beam. 

Q.  Will  you  answer  the  question  yes  or  no,  and 
then  you  can  explain  all  you  want  to? 
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A.  I  don't  know  of  my  own  knowledge.  I 
merely  assume. 

Q.     You  are  guessing  at  it,  is  that  true? 

A.  No.  I  have  a  record  of  what  was  in  the  well 
at  the  time  it  was  taken  over. 

Q.  But  you  don't  have  a  record  that  it  was  being 
used  at  that  time,  do  you*? 

A.     No,  I  have  no  record. 

Q.  Now,  in  arriving  at  your  valuation,  did  you 
take  into  consideration  the  fact  that  the  production 
of  this  well  might  have  been  increased  by  usino- 
these  methods  that  you  spoke  of,  to-wit,  washing 
and  cleaning  out  the  well,  acidizing  the  well,  using 
a  vacuum  compressor?  [300] 

A.     Yes,  I  did. 

Q.  And  from  your  examination  of  your  records, 
can  you  tell  us  when  was  the  last  time  this  well  was 
ever  cleaned  out  prior  to  the  Defense  Plant  Cor- 
poration taking  it  over? 

A.     Well,  I  do  not  have  those  records  with  me. 

Q.  As  a  matter  of  fact,  you  know  that  the  well 
had  not  been  cleaned  out  or  reconditioned  for  quite 
some  time,  do  you  not? 

A.  I  don't  recall,  ]\Ir.  Dechter,  because  I  do  not 
have  the  records  with  me  on  that. 

Q.  And  if  the  well  had  not  been  cleaned  out  or 
reconditioned  for  a  period  of  two  years,  in  your 
opinion  would  you  say  that  there  would  be  a  proba- 
bility of  the  production  being  increased  by  the  well 
being  cleaned  out  and  reconditioned  ? 

A.  There  was  a  possibility  and  a  probability  that 
a   slight  increase   in  production  might   have   been 
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obtained  had  the  well  been  cleaned  out  a  short  time 

before  the  date  of  September  28,  1942. 

Q.  Now,  in  arriving  at  your  valuation,  did  you 
take  into  consideration  the  fact  that  the  price  of  oil 
might  increase  above  80  cents  a  barrel  ? 

A.  No,  no  consideration  was  given  to  an  increase 
in  the  price  of  oil  above  80  cents  a  barrel. 

Q.     You  made  your  valuation  when,  Mr.  Oliver? 

A.     1943,  I  believe  it  was,  or  1944.  [301] 

Q.  This  report,  this  letter  is  dated  July  23, 
1945.     Had  you  made  an  earlier  report  than  that? 

A.     That  is  correct. 

Q.     Do  you  have  that  here? 

A.     I  have  the  figures  of  it  here. 

Q.     May  I  see  them? 

A.     Yes   (handing  document). 

Q.  Did  you  make  any  other  report  to  the  United 
States  Attorney's  office  or  to  the  Defense  Plant 
Corporation  other  than  this  letter  report  dated 
July  23,  1945? 

A.     Yes.    I  have  made  other  reports. 

Q.     Do  you  have  a  copy  of  those? 

A.     No,  I  do  not. 

Q.     Where  are  they? 

A.  They  are  in  my  office.  I  have  a  number  of 
reports. 

Q.     They  are  available,  are  they? 

A.     Yes,  they  are  available. 

Q.     Your  secretary  is  here?  A.     No. 

Q.  Would  it  be  possible  for  you  to  gei  those 
before  the  day  is  out? 
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A.  Well,  what  specifically  would  you  wanf?  I 
made  reports  on  practically  every  property  in 
the 

Q.     I  am  only  interested  in  this  property. 

A.  Well,  no,  I  have  made  no  other  reports — yes, 
I  [302]  have  made  another  report  on  May  31,  1944, 
covering  the  physical  equipment,  and  I  believe  I 
have  another  report  covering  the  oil  reserves. 

Q.  May  I  have  an  opportunity  of  looking  at 
those,  Mr.  Oliver! 

A.  I  will  have  to  get  the  oil  reserves  with  the 
consent  of  Mr.  Weymann. 

Mr.  Dechter:  Any  objection,  Mr.  Weymann,  to 
my  seeing  those? 

Mr.  Weymann :  May  I  see  that  ?  No,  there  is  no 
objection  to  that.    It  may  be  offered  in  evidence. 

Q.  By  Mr.  Dechter :  Now,  at  the  time  you  made 
this  letter  report  of  July  23,  1945,  and  at  the  time 
you  made  the  letter  report  of  May  31,  1944,  which 
is  the  copy  you  have  just  handed  me  to  peruse  with 
the  permission  of  Mr.  Weymann,  you  knew  on  those 
dates  that  the  price  of  oil  was  94  cents  a  barrel 
for  the  oil  from  this  well,  did  you  not? 

A,  I  probably  did.  I  probably  did  not  pay  any 
attention  to  it.  That  was  a  subsidy  granted  by  the 
United  States  Government.  The  price  of  oil  in  the 
Playa  del  Rey  field  was  frozen  on  May  23,  1941. 

Mr.  Dechter :  I  move  to  strike  that  ansv/er,  yoTir 
Honor  as  a  conclusion  of  the  witness,  and  that  is 
absolutely  beyond  the  fact. 

The  Court:     I  think  it  is  a  proper  explanation 
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of  his  [303]  answer.    He  said  no  and  then  gave  his 

explanation. 

Q.  By  Mr.  Dechter:  Mr.  Oliver,  how  long  has 
there  been  a  general  discussion  in  the  community 
about  the  fact  that  the  price  of  oil  is  too  low  and 
inadequate  for  the  oil  production  in  this  part  of 
the  country'? 

A.     Probably  ten  years. 

Q.  And  it  is  a  fact,  is  it  not,  that  it  is  the  gen- 
eral consensus  of  opinion  of  the  oil  operators  that 
the  price  of  oil  ought  to  be  higher  than  it  is  at  the 
l)resent  time  if  it  was  not  for  Government  regula- 
tions? A.     I  believe  that  is  correct.  [304] 

Q.  It  is  a  fact,  is  it  not,  that  in  the  last  war  the 
price  of  oil  went  to  above  $2.00  a  barrel,  after  tlie 
last  war? 

A.     Over  three  dollars  and  a  half  a  barrel. 

Q.  And  isn't  it  a  fact  that  the  numerous  writ- 
ings by  numerous  experts  writing  in  trade  and 
financial  magazines  have  predicted  that  the  price  of 
oil  after  the  government  regulations  are  lifted  will 
go  to  $4.00? 

A.  I  believe  that  there  have  been  predictions,  I 
don't  know  the  price;  but  such  writers  I  don't  think 
are  adequately  advised  of  the  entire  oil  situation. 

Mr.  Dechter:  We  move  to  strike  out  the  latter 
part  of  the  answer  as  not  responsive.  I  merely 
asked  him  if  there  were  such  articles. 

The  Court :     The  last  part  may  go  out. 

Q.  By  Mr.  Dechter:  Isn't  it  a  fact,  Mr.  Oliver, 
that  in  the  last  two  or  three  years,  in  order  to  meet 
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the  shortage  of  oil,  the  government  at  its  own  ex- 
pense has  been  paying  the  cost  of  transporting  oil 
from  Texas  to   Southern  California  to  be  refined 
here  for  the  purpose  of  meeting  the  demand. 

Mr.  Weymann:  I  think  that  is  entirely  too  re- 
mote and  without  the  scope  of  the  cross  examina- 
tion, if  the  court  please.  We  may  go  on  here  in- 
definitely. I  think  that  is  entirely  too  remote.  I 
realize  latitude  is  permitted  in  cross  examination, 
but  that  is  rather  too  remote. 

Mr.  Dechter:  I  don't  see  how  it  is  remote,  your 
Honor.  [305]  It  is  a  present  condition  that  existed 
at  the  time  that  this  well  was  taken  over,  before 
and  after,  and  buyers  buying  these  types  of  interest 
would  take  that  into  consideration  just  like  a  man 
buying  wheat  in  July  for  delivery  in  December 
would  pay  a  certain  price  hoping  that  by  reason  of 
conditions  the  price  would  be  higher  in  December. 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Dechter :  I  will  ask  you,  Mr.  Oliver, 
if  it  isn't  a  fact  that  there  have  been  hearings  in 
Congress  concerning  the  importation  of  oil  from 
abroad  to  meet  the  shortage  of  oil  in  this  country. 

The  Court:     Can  you  answer  it,  Mr.  Oliver? 

A.     Yes,  I  believe  there  have. 

Q.  By  Mr.  Dechter:  And  I  will  ask  you  if  it 
isn't  generally  predicted  by  oil  men  that  it  will  be 
necessary  to  import  oil  after  this  v^ar  to  meet  the 
demand  for  oil  and  its  by-products. 

Mr.  Weymann:  If  the  court  please,  I  think 
under  the  authorities  that  all  of  this  examination 
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with  respect  to  the  condition  or  to  the  general  im- 
pression of  the  public  or  the  industry  should  be 
confined  to  the  period  preceding  the  taking  of  this 
property. 

The  Court:  Well,  Mr.  Weymann,  I  think  what 
Mr.  Dechter  has  in  mind,  it  seems  to  the  court,  is 
proper  to  ascertain  what  Mr.  Oliver,  who  is  an 
expert,  considered  in  fixing  the  [306]  valuation  for 
the  coming  eight  years,  that  is,  eight  years  after 
1942.    I  think  that  is  vrhat  you  had  m  mind,  isn't  it? 

Mr.  Dechter:    That  is  correct,  your  Honor. 

The  Court:  I  think  considerable  latitude  should 
be  allowed  on  that  point,  although  the  court  is  just 
about  to  limit  the  cross  examination  on  that  matter. 
I  think  you  proceeded  quite  extensively  with  it,  Mr. 
Dechter.    However,  this  question  may  be  answered. 

Mr.  Weymann:  May  this  line  of  questioning, 
then,  be  limited  merely  for  the  purpose  of  testing 
the  expert's  knowledge *? 

The  Court :  That  is  the  only  purpose,  so  the  court 
considers  it,  and  it  is  limited  to  that. 

Mr.  Weymann :  Not  for  the  purpose  of  estab- 
lishing market  value? 

The  Court:  Well,  it  couldn't  be  for  the  purpose 
of  establishing  market  value,  and  the  jury  are  in- 
structed it  is  not  to  be  received  for  that  purpose,  but 
only  testing  the  knowledge  of  the  witness  in  making 
the  statements  which  he  has  made  here  as  an  expert. 

You  agree  Avith  the  court  in  that,  do  you,  Mr. 
Dechter  ? 

Mr.  Dechter :     Yes,  your  Honor.    In  other  words, 
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it  is  for  the  purpose  of  seeing  whether  the  expert 
has  taken  into  consideration  all  of  the  other  ele- 
ments. 

The  Court :  For  the  purpose  of  testing  the  scope 
of  his  knowledge^  [307] 

Mr.  Dechter:     That's  right. 

The  Court:     Read  the  question,  please. 
(The  question  was  read.) 

The  Witness:  May  I  answer  that  in  my  own 
way,  your  Honor  *? 

The  Court:  Answer  it  yes  or  no,  and  then  you 
may  explain  it. 

A.  The  answer  is  no,  generally.  There  have 
been  some  predictions  made  by  some  i)arties  to  that 
effect.  However,  I  am  fully  cognizant  of  the  oil 
situation  in  the  State  of  California  and  the  produc- 
tion from  the  State  of  California.  I  have  had  the 
occasion  to  investigate  productions  and  the  price 
schedules  over  a  period  of  years  commencing  from 
1937  or  '38  until  1942  or  '43,  and  during  that  period 
of  time  we  found  cycles  of  high  prices  and  cycles 
of  low  prices.  For  instance,  27  gravity  oil  sold  as 
low  as  35  cents  a  barrel  and  as  high  as  $1.20  a 
barrel. 

Mr.  Dechter:  Your  Honor,  may  I  interrupt  the 
witness  to  make  a  motion  to  strike  on  the  ground 
that  it  isn't  responsive  to  the  question?  I  don't 
mind  an  explanation  on  his  answer  to  the  question, 
but  I  think  this  is  going  quite  afield  and  more  or 
less  is  an  argument  on  the  general  issue. 

The    Court:     Well,    I    think    that    it    would    be 
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proper  if  lie  made  the  statement  generally  as  to 
what  oil  men  know  and  what  they  predict,  or  what 
they  have  kno\\Ti;  but  he  is  giving  his  [308]  own 
experience  now. 

Mr.  Dechter:     I  move  to  strike  that  out. 

The  Court :     That  particular  part  may  go  out. 

Mr.  Dechter:     Thank  you. 

A.  (Continuing) :  The  State  of  California  is 
capable  of  producing  approximately  900,000  baii-els 
of  crude  oil  daily,  and  the  normal  pre-war  demand 
did  not  exceed  600,000  barrels  daily,  leaving  a 
surplus,  according  to  today's  figures,  of  approxi- 
mately 300,000  barrels  daily,  which  means  that  after 
the  war  demand  has  ceased  there  will  be  a  surplus 
of  probably  that  amount,  and  that  again  depends 
upon  industry,  because  since  the  war  we  have  de- 
veloped a  great  many  gas  fields  in  Northern  Cali- 
fornia with  tremendous  reserves  which  have  been 
estimated  are  sufficient  to  supply  the  gas  require- 
ments of  the  state 

Mr.  Dechter:  Your  Honor,  I  am  going  to  inter- 
rupt again. 

The  Court:  Don't  interrupt.  Let  him  finish  arid 
then  you  may  move  to  strike  it. 

A.     (Continuing)  :     for  a  great  number   of 

years;  and  this  gas  would,  in  turn,  decrease  the  re- 
quirements of  oil  to  be  used  as  fuel  oil. 

The  Court:  I  think  there  should  be  a  limitation 
to  your  explanation. 

Mr.   Dechter:     I  move  to  strike  out  the  entire 


344  United  States  of  America  vs. 

(Testimony  of  Graydon  Oliver.) 

answer.     It  is  not  an  answer  to  the  question  as  to 

what  the  general  [309]  consensus  of  oil  men  is. 

The  Court:  I  think  that  this  question  is  so  gen- 
eral in  its  scope  that  the  answer  may  stand.  The 
motion  is  denied.    Any  further  cross  examination? 

Mr.  Dechter:     Yes,  your  Honor. 

The  Court:  The  court  will  limit  the  cross  ex- 
amination upon  that  point,  Mr.  Dechter. 

Mr.  Dechter:  May  I  ask  one  question  on  what 
the  witness  has  voluntarily  testified  to?  In  other 
words,  the  demand  of  600,000  barrels  before  the  war. 

The  Court:     You  may,  yes. 

Q.  By  Mr.  Dechter:  Are  you  assuming,  Mr. 
Oliver,  that  the  demand  which  was  600,000  barrels 
before  the  war  will  be  the  same  after  the  war? 

A.  I  am  assuming  it  will  be  somewhat  similar, 
yes. 

Q.  So  you  have  given  no  consideration  to  the 
fact  that  the  population  of  California  has  increased, 
industry  has  increased,  the  Navy  has  increased  and 
its  main  bases  are  on  the  Pacific  Coast? 

A.  I  have  given  consideration  to  those  factors, 
but  I  have  also  given  consideration  to  the  factors  of 
the  tremendous  gas  reserves  that  have  been  devel- 
oped in  the  interim  period  which  will  offset,  to  a 
large  extent,  the  probable  increase  in  demand  of 
fuel  oil. 

Q.  What  did  it  cost  to  drill  this  well,  Mr.  Oliver, 
do  [310]  you  knov,',  at  the  time  the  well  was  drilled  ? 

A.     I  have  no  idea.    I  could  make  an  estimate. 
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Q.  It  was  in  the  neighborhood  of  $60,000.00.  was 
it  not?  A.     I  would  imagine  so,  yes. 

Q.     And  that  was  in  1935  ? 

A.     That  is  correct. 

Q.  And  what  would  it  have  cost  to  drill  this 
well  in  September  of  1942? 

Mr.  Weymann:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  having  no  bearing  on 
the  issues  of  value. 

Mr.  Dechter:  It  is  testing  this  witness,  your 
Honor,  as  an  expert,  testing  the  value  of  his  opinion 
to  show  what  this  improvement  would  have  cost  in 
September  of  '42  in  relation  to  what  it  did  cost 
in   '35. 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Dechter:  Isn't  it  a  fact,  Mr.  Oliver, 
that  the  cost  of  drilling  in  the  year  1942  was  at  least 
50  per  cent  higher  than  in  the  year  1935 "? 

Mr.  Weymann:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  having  no  bearing  on 
the  issues  in  this  case. 

The  Coui-t:  I  don't  think  it  tests  the  witness' 
knowledge  as  to  matters  that  are  material  in  this 
case.     The  objection  is  sustained. 

Q.  By  Mr.  Dechter:  Mr.  Oliver,  I  will  ask  you 
to  look  at  your  decline  curve  chart  and  I  will  ask 
you  if  it  isn't  a  [311]  fact 

The  Court :     That  is  Plaintiff's  Exhibit  9. 

Mr.  Dechter:     Thank  you,  your  Honor. 

The  Court :  I  think  you  can  find  a  pointer  there 
somewhere,  Mr.  Dechter. 
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Q.  By  Mr.  Dechter:  I  will  ask  you  if  it  isn't  a 
fact  that  since  about  the  beginning  of  the  year  1940 
the  well  had  reached  a  period  of  what  is  known  in 
oil  parlance  as  settled  production? 

A.     That  is  correct. 

Q.  In  other  words,  in  the  average  well  during 
the  early  life  of  the  well  you  have  what  is  known  as 
a  flush  production  period,  is  that  correct? 

A.     That  is  correct. 

Q.  And  after  that  flush  production  is  secured 
there  is  a  very  substantial  decline  in  the  production 
of  the  well? 

A.  There  is  a  pronounced  decline,  depending 
upon  the  well  characteristics. 

Q.  That  pronounced  decline  usually  takes  place 
within  the  first  two  or  three  years  of  the  life  of  a 
well,  does  it  not? 

A.  It  may  take  place  within  the  first  two  or 
three  years.  In  the  particular  well  it  took  some 
three  or  four  years. 

Q.  After  that  period  the  decline  becomes  gradual 
until  [312]  it  almost  reaches  a  parallel  line  ? 

A.  No,  it  never  reaches  a  parallel  line;  it  is  al- 
waj^s  a  decline. 

Q.  Well,  isn't  it  a  fact  that  since  about  Sep- 
tember, 1939,  the  production  has  run  about  the 
same  that  it  ran  in  1942? 

A.     I  wouldn't  say  that  at  all,  no. 

Q.  Well,  looking  at  your  curve,  doesn't  that 
so  indicate,  starting  with  the  year  1940? 

A.     No.  If  you  take  the  average  of  the  decline 
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and  draw  a  line  through  those  averages   (indicat- 
ing)  

Q,  Why  not  start  it  right  here  (indicating)  ? 
It  is  January  ]940,  that  is  what  I  am  talking  about, 
January,   1940. 

A.  It  is  rather  difficult  to  take  a  piece  of  a  v;el] 
record  and  put   it  together   with   the   entire   well. 

Q.  In  other  words,  I  am  starting  with  the  well 
in  1940,  the  beginning  of  the  year  1940.  Just  point 
where  that  begins. 

A.  The  year  1940,  the  well  productions  were  low^ 
for  probably  some  particular  reason. 

Q.  Well  just  draw  a  line  and  show  us  where 
there  has  been  a  decided  curve  from  the  year  1940 
to 

A.  Yes,  I  would  call  it  a  decided  curve,  a  curve 
sloping  downwards  towards  the  right. 

Q.  Will  you  point  your  ruler  to  end,  say,  at  Jul)' 
of  [313]  1942,  and  tell  the  court  and  jury  if  there 
w-as  any  perceptible  decline  during  the  period  be- 
tween January,  1940,  and  July,  1942? 

A.  Well,  productions  in  July,  1942  were  a  little 
bit  higher  than  the  well  production  in  January  of 
1940,  but  they  were  also  considerably  lower  than 
they  were  in  March  of  1941. 

Q.  And  in  March  of  1941  they  were  considerably 
higher  than  in  January  of  1940? 

A.  That  is  correct.  Those  are  monthly  fluctua- 
tions in  well  production  due  to  mechanical  prob- 
lems of  the  well  itself. 

Q.     In  other  words,  in  August  or  September  of 
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1942  the  decline  in  production  might  have  been  due 

to  some  mechanical  difficulty  in  the  well? 

A.     It  might  have  been. 

Q.  Now,  I  will  ask  you  if  it  isn't  a  fact  that  in 
the  year  1942,  and  particularly  about  September 
of  1942,  if  a  well  was  down  it  was  sometimes  neces- 
sary for  the  well  to  remain  down  longer  than  usual 
because  of  the  difficulty  of  getting  supplies  and  re- 
placements and  pulling  equipment '^ 

A.     I  believe  that  could  be  stated  as  correct,  yes. 

Q.  And  that  was  due  to  the  great  demand  for 
equipment  that  arose  since  the  war  started  1 

A.  I  don't  believe  it  is  iJi'imarily  due  to  equip- 
ment as  it  was  due  to  labor.  [314] 

Q.  And  isn't  it  a  fact  that  it  was  also  due  to 
the  great  demand  for  drilling  equipment  and  ma- 
chinery in  drilling  wildcat  wells'? 

A.  Mr.  Dechter,  I  don't  think  there  was  any 
great  demand  in  1942.  The  demand  came  subse- 
quent to  1942. 

Q.  At  any  rate,  in  the  last  few  years  there  has 
been  a  great  attempt  to  discover  new  production; 
isn't  that  right,  Mr.  Oliver? 

A,  Yes,  there  have  been  extended  attempts  to 
discover  new  production  in  all  areas  of  the  State 
of  California,  particularly  since  1944. 

The  Court:  I  think  the  court  Avill  take  a  recess 
at  this  time.  The  jury  will  bear  in  mind  the  admoni- 
tions of  the  court  heretofore  given  and  return  when 
called  by  the  bailiff. 

(A  recess  was  taken.)   [315] 
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The  Court:  The  jurors  are  all  present.  Is  it  so 
stipulated  ? 

Mr.  Weymann:     So  stipulated. 

Mr.  Dechter:     So  stipulated. 

Q.  By  Mr.  Dechter:  Mr.  Oliver,  the  Union  Oil 
Company  posts  what  is  known  as  a  market  price 
for  the  Playa  del  Eey  field? 

A.     Yes,  I  believe  they  do. 

Q.  And  isn't  it  a  fact  that  the  posted  market 
price  for  that  field  is  91  cents  a  barrel? 

Mr.  Weymann:     As  of  vv^hat  date,  Mr.  Dechter? 

Mr.  Dechter:     At  the  present  time. 

Mr.  Weymann:  That  is  objected  to  as  being  in- 
competent, irrelevant,  and  im^material,  and  having 
no  bearing  on  the  value  of  this  property  taken  as 
of  September  28,  1942. 

Mr.  Dechter:     It  is  preliminary. 

The  Court:  I  think  if  it  is  preliminar}^  as  to 
testing  the  basis  of  the  estimate  of  the  expert  and 
his  knowledge 

Mr.  Weymann:  It  is  objected  to  on  the  fur- 
ther ground  that  it  is  based  on  knowledge  acquired 
subsequent  to  the  date  of  the  acquisition. 

The  Court:  Well,  it  is  substantially  the  same 
question  involved  in  the  offer,  and  there  is  this  dif- 
ference. This  is  asked  definitely  for  the  purpose  of 
testing  the  knowledge  of  the  witness  and  upon  what 
he  based  his  estimate.  The  other  [316]  is  an  inde- 
pendent offer.  This  might  be  admissible  when  the 
other  might  not  be  admissible. 

Mr.  Weymann:     Well,  it  is  objected  to  on  the 
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further  ground  that  it  is  not  taking  into  considera- 
tion in  arriving  at  his  estimate  of  future  production 
or  of  the  future  value  as  of  September  28,  1942. 
That  is,  the  knowledge  that  he  acquired  subse- 
quently was  not  available  to  him  or  anyone  else  or 
any  prospective  purchaser  or  the  seller  on  the  date 
the  property  was  taken. 

Mr.  Dechter:  Valuation,  your  Honor,  was  made 
in  June  of  1945  by  this  witness  and  he  tried  to 
place  a  fair  market  valuation  as  of  September  1942. 
We  have  a  right  to  show  what  elements  he  consid- 
ered when  he  sat  down  in  June  of  1945  to  arrive 
at  this  opinion  on  what  the  value  was  in  Septem- 
ber of  1942.  This  is  preliminary  and  I  intend  to 
tie  it  back  as  to  when  this  posted  market  price 
went  into  effect. 

The  Court:  Well,  the  court  understands  the 
basis  of  your  offer,  but  still  there  is  a  question  of 
great  importance 

Mr.  Weymann:  It  goes  to  the  whole  question 
of  the  elements  to  be  considered  in  making  a  valua- 
tion. 

The   Court:     It   seems  to   the   court   that 

Mr.  Dechter:  Maybe  I  can  get  it  by  reframing 
the  question,  your  Honor. 

The  Court:  Well,  what  I  was  going  to  say,  as  I 
recall  it  this  evidence  is  already  presented  in  the 
case,  and  so  there  [317]  will  be  no  material  injury 
or  harm  from  now  bringing  it  to  the  attention  of 
the   court. 


Sam  Block  351 

(Testimony  of  Graydon  Oliver.) 

Mr.  Weymann:  I  think  it  was  admitted,  so  far 
as  it  was  in,  subject  to  objection. 

Mr.  Dechter:  You  objected  and  the  court  over- 
ruled the  objection. 

The  Court:  Will  you  gentlemen  approach  the 
bench  ? 

(Thereupon,  counsel  approached  the  bench, 
and  a  discussion  was  had  out  of  the  hearing  of 
the  jury  and  off  the  record.) 

Mr.  Dechter:  May  I  have  the  question  read. 
Miss  Eeporter? 

(Question  read.) 

Mr.  Dechter:  19  gravity  oil  as  produced  from 
Block's  Well  No.  10. 

The  Witness:     Well 

The  Court:  Are  you  going  into  it  for  the  pur- 
pose agreed  upon? 

Mr.  Dechter:  Yes,  your  Honor.  This  question 
is  for  the  purpose  of  testing  the  witness'  knowledge 
as  an  expert. 

The  Court:     And  for  no  other  purpose? 

Mr.   Dechter:     For  that  limited  purpose. 

Th.e  Court:  Very  well.  With  that  limitation,  it 
may  be  received. 

Mr.  We^anann:  May  the  jury  be  instructed  to 
disregard  it  for  any  other  purpose?  [318] 

The  Court:  The  jury  are  so  instructed.  This  is 
received  for  the  limited  purpose  of  testino"  the 
knowledge  of  the  Government's  expert,  Mr.  Oliver. 
Now%  you  may  answer  the  question,  Mr.  Oliver. 
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The  Witness :  I  have  no  knowledge  of  the  posted 
market  price  for  Playa  del  Key  crude  oil  as  of 
the  present  time,  as  I  have  had  no  occasion  to  re- 
fer to  that  posted  market  price.  The  price  that  I 
used  in  my  valuation  was  80  cents  a  barrel,  which 
was  slightly  higher  than  the  posted  market  price 
effective  as  of  September  28,  1942. 

Mr.  Dechter:     I  move  to  strike  out 

The  Court:  I  think  that  has  been  explained, 
that  the  posted  price  was  77  cents  per  barrel,  but  due 
to  the  fact  that  Mr.  Block  was  selling  it  specially 
he  was  receiving  the  higher  price,  which  w^as  80 
cents,  and  that  you  fixed  your  valuation  on  that 
basis. 

The  Witness:  That  is  correct,  your  Honor.  I 
have  a  copy  here  of  the  posted  market  prices. 

The  Court:  Never  mind.  You  don't  need  to  go 
any  further,  Mr.  Oliver,  on  that  point. 

Q.  By  Mr.  Dechter:  Mr.  Oliver,  you  made  your 
appraisal  in  June  1935? 

The  Court :     1945. 

Mr.  Dechter:     1945.  Thank  you,  your  Honor. 

Q.  Mr.  Oliver,  you  made  your  appraisal  in  June 
of  1945  [319]  of  Block's  well  No.  10,  and  at  that 
time  did  you  not  know  that  the  posted  market  price 
for  oil  of  19  gravity  in  the  Playa  Del  Rey  field  was 
94  cents  a  barrel? 

A.     Well,  Mr.  Dechter,  in  the  valuation 

Q.     Just  answer  yes  or  no. 

The  Court:  Just  answer  the  question  yes  or  no. 
Did  you  know  that  or  not? 
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The  Witness:     I  probably  did  subconsciously. 

Q.  By  Mr,  Dechter:  Isn't  it  a  fact  that  you 
knew  that  commencing  in  the  spring  of  1943  the 
posted  market  price  of  19  gravity  oil  in  the  Playa 
del  Rey  field  was  94  cents  a  barrel? 

A.  I  believe  you  are  misconstruing  it  slightly. 
The  posted  market  price  for  Plaj^a  del  Rey  crude 
I  don't  believe  has  been  changed,  but  there  has  been 
a  subsidy  added  to  the  posted  market  price. 

Mr.  Dechter:  We  move  to  strike  the  answer  of 
the  witness,  your  Honor,  on  the  ground  that  it  is 
a  conclusion.  If  there  is  a  subsidy,  it  would  be 
based  upon  some  Governmental  regulation  or  law, 
and  we  defy  the  Government  to  produce  such  lav^ 
or  regulation. 

The  Court:  Let  me  hear  the  question  and  an- 
swer. 

(Record  read.) 

The  Court:     Your  motion  is  denied. 

Q.  By  Mr.  Dechter:  Are  you  familiar  with 
the  fact  [320]  that  since  about  the  year  1942  there 
has  been  an  O.  P.  A.  ceiling  price  on  crude  oil  as 
well  as  on  other  commodities'? 

A.  Yes.  There  is  an  O.  P.  A.  ceiling  price  on 
crude  oil  effective  May  23,  1941. 

The  Court:  Now,  Mr.  Dechter,  to  serve  the  pur- 
pose of  this  examination  and  within  the  limitation, 
I  think  that  question  should  have  been  as  of  June 
1945,  the  date  that  he  made  his  estimate,  and  if 
there  are  any  others  along  that  line,  I  think  that 
should  be  so  designated  and  limited. 
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Mr.  Dechter:     Very  well. 

Q.  Now,  isn't  it  a  fact,  did  you  or  did  you  not 
know  in  June  of  1945  when  you  made  this  valua- 
tion that  there  was  an  O.  P.  A.  ceiling  price  on  19 
gravity  oil  in  the  Playa  del  Bey  field  of  94  cents  a 
barrel  ? 

A.  Well,  in  the  first  place,  I  did  not  make  the 
valuation  in  June  of  1945.  I  made  it  some  time  in 
1943  or  1944. 

Mr.  Dechter:  Your  Honor,  may  I  ask  that  this 
witness  be  instructed  to  answer  the  question  and 
not  argue  the  answer,  and  that  if  he  wants  to  ex- 
plain it,  he  can  then  do  so? 

The  Court:  Well,  now,  let  me  hear  the  question? 
(Question  read.) 

The  Court:  I  think  the  witness  is  in  his  prov- 
ince, Mr.  Dechter,  of  correcting  a  mistake  which 
in  his  mind  is  a  mistake.  It  is  assuming  something, 
according  to  him,  which  is  not  a  fact.  [321] 

Mr.  Dechter:  I  was  really  trying  to  follow  the 
court 's  suggestion. 

The  Court:  I  thought  he  said  1945,  but  I  may 
have  been  mistaken  just  as  you  were. 

Mr.    Dechter:     Yes. 

Q.  Now,  Mr.  Oliver,  just  to  get  the  record 
straight,  when  did  you  form  your  opinion  as  to 
the  value  of  the  Block  Well  No.  10? 

A.     About  the  spring  of  1944,  I  believe. 

The  Court:  I  want  to  say  that  the  court  was 
under  a  misapprehension  as  to  his  testimony.  I 
thought  he  said  in  1945. 
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The  Witness:     December  6,  1943. 

Mr.  WejTnann:  The  written  report  was  dated 
in  1945,  but  the  valuation 

Mr.  Deehter:  July  23,  1945  was  the  date  of  the 
written  report. 

Mr.  Weymann:  Of  the  report,  not  of  the  valua- 
tion. 

The  Court :  As  I  now  understand  it,  ^Ir.  Oliver 
formed  his  opinion  in  the  spring  of  1944.  but  that 
he  did  not  make  the  report  to  which  reference  has 
been  made  until  some  time  in  June,  1945.  [322] 

Q.  By  Mr.  Deehter:  Now,  you  testified,  Mr. 
Oliver,  that  the  O.  P.  A.  has  placed  a  ceiling  price 
on  crude  oil,  is  that  correct? 

A.     Effective  May  23,  1941,  I  believe. 

Q.  And  do  you  know  what  that  ceiling  price 
was  for  19  gravity  oil  in  the  spring  of  1943? 

A.  I  took  no  consideration  to  the  value  in  1943; 
I  took  it  as  of  the  effective  date  September  28,  1942. 

Q.  Prior  to  September  of  1942  had  you  ever 
bought  or  sold  any  wells  in  the  del  Rey  field? 

A.     No. 

Q.  Prior  to  September,  1942  and  going  back  for 
a  period  of  five  years  back  to  September,  1942,  had 
you  bought  or  sold  any  wells?  A.     No. 

Q.  Since  September  of  1942  have  you  bought 
or  sold  any  oil  weUs?  A.     No. 

Q.  On  September,  1942  had  you  ever  made  any 
valuation  or  appraisal  of  any  well  in  the  del  Rey 
field?  A.     On  September,  1942? 

Q.     Yes.  A.     No. 
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Q.  This  appraisal  that  you  have  made  for  the 
Government  in  the  spring  of  1944  and  which  is  con- 
tained in  this  written  [323]  report  dated  July  23, 
1945,  is  that  the  first  engineering  appraisal  that 
you  have  made  of  any  well  in  the  del  Key  field? 

A.  That  I  cannot  recall.  I  can't  answer  that 
question  without  referring  to  my  record. 

Q.  You  have  no  recollection  of  doing  any  work 
for  any  one  else  besides  the  government  on  any 
property  in  the  del  Rey  field? 

A.  It  seems  to  me  I  did  some  work  for  Ed  Mc- 
Adams  in  that  field,  but  I  would  have  to  refer  to 
my  records  to  make  sure. 

Q.     You  have  no  recollection  at  this  time? 

A.  Not  at  this  moment,  because,  after  all,  I  run 
several  hundred  valuations  a  year  through  my  of- 
fice. 

Q.  When  was  the  first  time  you  ever  made  any 
engineering  valuation  ? 

A.     Oh,  probably  as  early  as  1928  or  '29. 

Q.  And  in  what  fields  did  you  make  such  val- 
uation ? 

A.  I  don't  recall.  I  made  a  valuation  of  the 
properties  of  the  Italo  Petroleum. 

Q.     Italo  Petroleum  Company  in  what  field? 

A.  Well,  they  have  properties  in  many  fields.  I 
don't  recall  the  field  exactly. 

Q.  Did  you  ever  do  any  work  for  them  on  their 
lease  at  Signal  Hill  ?  A.     Yes.  [324] 

O.     Are  vou  familiar  with  the  sublease  from  the 
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Italo   Petroleum   Company   to   the   Big    Four   Oil 

Company  ? 

A.  I  probably  was  at  the  time  I  made  the  val- 
uation. I  don't  recall. 

Q.     When  did  you  make  that  valuation? 

A.     I  believe  that  was  about  1928  or  '29. 

Q.  Do  you  know  of  j^our  own  knowledge  that 
the  Big  Four  Oil  Company  have  four  wells  that 
are  approxunately  7  years  old;  that  the  produc- 
tion hasn't  varied  for  the  last  two  or  three  years? 

A.  I  have  no  knowledge  now  of  the  production 
records  of  that  well.  I  will  have  to  take  your  say-so. 

Q.  You  are  familiar  with  the  fact  that  in  Sig- 
nal Hill  most  of  the  wells  make  a  lot  of  water,  are 
you  not? 

A.     I  believe  that  many  of  them  do. 

Q.  And  some  of  those  wells  have  been  making 
as  much  as  80  or  90  per  cent  water  for  a  period  of 
about  10  years? 

Mr.  Weymann:  Pardon  me  a  moment.  I  was 
under  the  impression  that  the  court  limited  the 
scope  of  cross  examination  for  the  purpose  of  test- 
ing this  witness'  knowledge. 

The  Court:  No;  that  was  as  to  a  particular 
phase. 

Mr.  Dechter:     Read  the  question,  Mr.  Reporter. 
(The  question  was  read.) 

A.  I  believe  that  that  statement  is  fairly  cor- 
rect, I  am  not  sure  about  it.  I  know  that  they  have 
a  habit  of  [325]  producing  one  sand  until  it  is  de- 
pleted and  it  probably  makes  80  or  90  per   cent 
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water,  and  then  they  take  another  sand  and  produce 
that  for  another  period  of  time.  So  I  would  have 
to  know  the  exact  conditions  surrounding  the  par- 
ticular well  before  I  could  answer  that  question 
truthfully. 

Q.  It  is  a  fact,  is  it  not,  that  the  mere  fact  that 
a  well  is  making  a  lot  of  water  does  not  preclude  the 
fact  that  it  may  be  a  profitable  producer? 

A.  I  think  generally  that  is  a  very  true  state- 
ment. 

Mr.  Dechter:  May  I  have  the  answer,  please?  I 
didn't  hear  it. 

(The  answer  was  read.) 

Q.  By  Mr.  Dechter:  I  will  show  you,  Mr. 
Oliver,  a  statement  of  oil,  gas  and  natural  gaso- 
line produced  from  the  Defense  Plant  Corpora- 
tion Well  No.  10  at  Playa  del  Rey,  formerly  Block 
Oil  Company  No.  10,  being  Defendant's  Exhibit 
No.  A,  for  identification,  and  I  will  ask  you  if  you 
took  into  consideration  the  fact  that  said  well  since 
it  was  taken  over  by  the  government  has  in  the 
period  from  September  29,  1942  to  June,  191:5  pro- 
duced approximately  $23,500.00. 

The  Court:     Mr.  Dechter 

Mr.  Weymann:  I  assign  that  as  misconduct  of 
counsel.  Counsel  has  stipulated  and  agreed  with 
the  court  that  this  would  be  withheld  until  the 
court  rules  on  it. 

Mr.  Dechter:  I  take  exception  to  that.  I  made 
no  [326]  stipulation  or  exception. 

Mr.  Weymann:     The  court  withheld  its  ruling. 
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The  Court:  In  any  event,  I  think  it  is  improper 
to  ask  a  question  concerning  an  exhibit  which  has 
only  been  marked  for  identification,  Mr.  Dechter. 

Mr.  Weymann:  May  the  jury  be  instructed  to 
disregard  both  the  question  and  the  exhibit? 

Mr.  Dechter:  At  this  time,  your  Honor,  I  wish 
to  renew  my  offer. 

The  Court:  Let  the  court  rule  upon  the  request, 
Mr.  Dechter. 

The  jury  are  ordered  to  disregard  the  question 
and  to  draw  no  inference  whatsoever  from  the  ask- 
ing of  it. 

Now  you  may  proceed, 

Mr.  Dechter:  At  this  time  I  wish  to  renew^  my 
offer  in  evidence  of  Defendant's  Exhibit  A  hereto- 
fore marked  for  identification. 

Mr.  Weymann:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  having  no  l^earing 
whatsoever  on  the  value  of  this  property  as  of  Sep- 
tember 28,  1942. 

The  Court:  I  think  that  the  objection  is  good. 
And  it  is  not  proper  cross  examination  of  this  wit- 
ness' testimony. 

Mr.  Dechter:  Your  Honor  indicated  that  his 
previous  ruling  was  merely  an  interim  ruling. 

The  Court :  That  is  true,  and  you  have  the  right 
to  offer  [327]  it. 

Mr.  Dechter:  I  at  this  time  would  like  to  renew 
my  offer,  so  I  may  have  an  opportunity  of  usiiio; 
it  if  it  is  received. 

The  Court:     The  objection  is  sustained. 

Mr.  Dechter:     Note  an  exception. 
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Q.  By  Mr.  Dechter:  Did  you  take  into  consid- 
eration in  making  your  valuation  and  in  giving 
your  testimony  here  as  to  what  the  production  ofl 
this  well  has  been  since  September,  1942  down 
to  date?  A.     I  did  not. 

Q.  If  3"ou  had  taken  that  into  consideration 
would  you  have  changed  your  opinion?  ' 

Mr.  Weymann:  Objected  to  as  being  specula- 
tive. 

The   Court:     I   think   it   is   only   argumentative. 

Mr.  We\Tnann:    Argumentative. 

The  Court:     Sustained. 

Q.  By  Mr.  Dechter:  Do  you  recall  what  life 
you  estimated  for  the  wells  at  Signal  Hill  of  the 
Italo  Company  in  1928?  A.     No,  I  do  not. 

Q.  I  Vvill  ask  you  if  it  isn't  a  fact  that  wells  at 
Signal  Hill  have  continued  to  produce  for  as  long 
as  three  times  beyond  the  estimated  life  b}^  petro- 
leum  engineers? 

Mr.  Weymaim:  Objected  to  as  incompetent,  ir- 
relevant and  [328]  immaterial,  no  proper  founda- 
tion laid,  no  showing  that  wells  in  Signal  Hill  are 
comparable  to  wells  in  Playa  del  Rey  field. 

The  Court:     The  objection  is  overruled. 

A.     In  answering  your  question,  Mr.  Dechter— — ■ 

The  Court:  First,  just  answer  it  yes  or  no,  and 
then  you  may  explain  it. 

The  Witness:  It  is  a  question  I  cannot  answer 
yes  or  no  to. 

The  Court:  Read  the  question,  please,  Mr.  Re- 
porter. 

(The  question  was  read.) 
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The  Court :  Well,  it  apparently  calls  for  a  jes  or 
no  answer,  but  the  court  will  permit  the  witness 
to  answer  it  in  his  own  way  in  view  of  his  state- 
ment that  he  cannot  answer  it  yes  or  no. 

A.  I  have  no  particular  knowledge  of  what  other 
petroleum  engineers  have  estimated  the  life  of  wells 
at  Signal  Hill.  I  have  onlv  my  own  references.  Fur- 
thermore, the  sands  at  Signal  Hill  are  several  thou- 
sand feet  in  thickness,  whereas  at  PI  ay  a  del  Eey 
they  are  a  maximum  two  or  two  hundred  fifty 
feet  in  thickness.  The  fields  are  not  comparable  at 
all,  and  an  analogy  cannot  be  dra^vn  between  wells 
at  Signal  Hill  and  wells  at  Playa  del  Rev.  There 
is  no  basis  for  comparison. 

The  Court:  Read  that  question,  Mr.  Reporter. 
(The  question  was  reread.)   [329] 

The  Court:  Well,  I  think  now  in  view  of  the 
witness'  answer,  that  question  could  have  V)een  an- 
swered either  yes  or  no,  or  hj  merely  stating  he  did 
not  know  the  answer. 

Mr.  Dechter:  I  move  to  strike  out  the  answer  as 
not  responsive. 

The  Court:     It  may  go  out. 

Q.  By  Mr.  Dechter:  Mr.  Oliver,  I  will  ask 
you  if  you  do  not  know  that  there  are  many  wells 
in  Southern  California  which  have  produced  for  a 
period  greater  than  what  the  petroleum  engineers 
have  estimated  their  life  to  be? 

Mr.  Weymann:  That  is  objected  to  as  being  in- 
competent, irrelevant  and  immaterial. 

The  Court:     The  objection  is  overruled.  I  think 


362  United  States  of  America  vs. 

(Testimony  of  Graydon  Oliver.) 

it  is  proper  to  test  the  knowledge  of  the  witness 

on  the  particular  fact  with  which  he  has  presented 

testimony. 

Mr.  Weymann:     Exception. 

Q.  By  Mr.  Dechter :  Will  you  answer  the  ques- 
tion! 

A.  I  believe  that  there  have  been  Iniown  cases 
in  which  wells  have  continued  to  produce  longer 
than  the  estimates  previously  given  to  them. 

Q.  Isn't  it  a  fact,  Mr.  Oliver,  that  the  opinions 
of  petroleum  engineers  have  been  gradually  chang- 
ing in  the  last  20  years  as  to  the  probable  life  of 
wells  ? 

By  changing,  I  mean  that  at  first  they  started 
out  by  estimating  the  life  of  a  well  at  18  months, 
and  then  three  years,  and  then  five  years,  and  then 
ten  years?  [330] 

A.  Developments  in  reservoir  engineering  have 
changed  the  ideas  of  petroleum  engineers  as  to 
the  amount  of  recoverable  oil  that  might  be  inci- 
dental to  a  certain  property  or  a  certain  well.  I 
personally  was  responsible  for  a  great  deal  of  this 
development  in  the  technique  of  core  analysis  in 
which  we  were  pioneers.  In  the  Playa  del  Rev  area 
I  fortunately  have  a  considerable  amount  of  data 
upon  the  volumetric  amount  of  oil  actually  in  the 
formation,  and  much  of  this  data  was  used  in  tlic 
compiling  of  the  decline  curve  which  I  made  in 
forecasting  these  productions. 

Q.  Well,  in  summary,  your  answer  is  that  the 
opinions  of  engineers  have  changed  to  give  greater 
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periods  of  life  to  oil  wells  in  Southern  California. 

Isn't  that  correct *?  A.     Some  wells. 

Q.  Now,  in  projecting  the  estimate  of  reserve, 
showing  you  page  12  of  your  report,  you  shov/ed  an 
estimated  production  of  6400  barrels.  Is  that  cor- 
rect? A.     For  the  first  year. 

Q.  Now,  at  the  time  you  made  this  report  in 
July  of  1945,  you  knew,  as  shown  by  your  summary 
of  production  by  records  as  contained  on  page  18, 
that  that  well  had  produced  6,614  barrels  of  net 
oil,  did  you  not?  Strike  that  had  produced  7,255 
barrels  of  net  oil.  Is  that  correct? 

Mr.  Weymann:  That  is  objected  to  as  improper 
cross  examination.  I  think  •  counsel  is  attempting 
here  to  show  the  [331]  same  thing  that  is  shown  by 
the  exhibit  that  is  excluded. 

Mr.  Dechter:  This  is  your  own  testimony,  not 
my  exhibit. 

Mr.  Weymann:  No.  You  are  cross  examining 
him  on  actual  production. 

Mr.  Dechter:  You  have  offered  that  in  evidence 
as  your  exhibit. 

Mr.  Welmann:  May  I  have  the  question  read, 
please? 

The  Court:     Read  the  question,  please. 
(Question  read.) 

The    Court:     Mr.    Weymann   and   Mr.    Dechter,^ 
are  you  referring  to  Plaintiff's  Exhibit  8? 
Mr.   Dechter:     That  is  correct,   your   Honor. 
Mr.  Weymann:     I  have  a  copy  of  this. 
The  Court:     The  objection  is  overruled. 
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Q.  By  Mr.  Dechter:  Do  you  want  the  question 
read  again? 

A.  No.  I  believe  I  understand  the  question.  The 
production  for  the  year  1942  was  7,255  barrels 
which  included  the  months  of  October,  November, 
and  December,  which  were  subsequent  to  September 
28,  1942.  ]^rly  estimates  were  based  upon  the  con- 
tinued operation  of  the  well  as  reflected  by  the  rec- 
ords prior  to  September  28,  1942,  and  did  not  take 
into  consideration  the  operation  of  the  well  sub- 
sequent to  September  28,  1942.  [332] 

Mr.    Dechter:     May    I   have    the    question    read 
again.  Miss  Reporter  please, 
(Question  read.) 

Mr.  Dechter:  I  move  to  strike  out  the  answer 
as  not  responsive.  I  think  the  question  calls  for  a 
yes  or  no  answer,  whether  he  knew  when  he  made 
this  estimate  of  that  particular  fact. 

The  Court :  It  may  go  out.  Just  answer  the  ques- 
tion, please,  Mr.  Oliver. 

The  Witness:  I  knew  the  production  of  the  well 
for  the  year  1942,  yes. 

Q.  By  Mr.  Dechter:  I  will  ask  you  if  it  isn't 
a  fact  that  at  the  time  you  made  this  valuation  in 
which  you  estimated  the  production  for  the  year 
1943  at  5800  barrels,  that  you  knew  that  for  the  first 
six  months  of  1943  the  well  had  already  produced 
4,124  barrels,  showing  you  Plaintiff's  Exhibit 
No.  8. 

A.     I  knew  the  production   of   the  well,   actual 
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production  of  the  well,  for  the  first  six  months  of 

1943,  yes. 

Q.  What  in  your  opinion  would  be  the  fair  mar- 
ket value  to  replace  the  personal  property  and 
equipment  on  Block's  Well  No.  10  in  October,  1943 
for  the  purpose  of  operating  the  well  as  a  produc- 
ing oil  well? 

A.  The  only  estimate  that  I  can  give  would  be 
the  replacement  value  new  of  all  the  equipment 
contained  in  the  [333]  inventory  taken  by  the  Union 
Oil  Company  on  September  28,  1942,  which,  accoixl- 
ing  to  my  estimate,  was  $19,846.85. 

Q.  Now,  isn't  it  a  fact  that  you  subsequently 
discovered  that  inventory  was  incomplete  because 
it  did  not  contain  the  tubing,  rods  and  pumping 
equipment,  and  that  the  inventory  was  amended  to 
include  those  items  as  shown  by  Plaintiff's  Ex- 
hibit C  of  its  amended  complaint  as  contained  on 
Pages  1  to  4  thereof? 

A.  The  inventory  contained  on  pages  1  to  4, 
I  believe,  is  identical — no,  it  is  not. 

Q.  You  were  the  one  that  called  the  attention 
of  the  United  States  Attorney  to  the  fact  that  that 
equipment  should  be  on  there,  isn't  that  a  fact,  Mr. 
Oliver?  A.     That  is  correct. 

Q.  And  as  a  result  of  your  calling  that  to  their 
attention,  the  following  letter  was  written  by  the 
Union  Oil  Company  on  August  6,  1943,  copy  of 
Avhich  was  sent  to  you,  copy  to  Mr.  Brett,  the 
United  States  Attorney,  and  copy  to  the  Defense 
Plant  Corporation,  reading  as  follows: 
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"Union  Oil  Company  of  California 

Union   Oil   Building 

Los  Angeles,  California 

August  6,  1943 
Law  offices  of  Raphael  Dechter 
633  Subway  Terminal  Building 
Los   Angeles   13,    California 
Attention  of  Miss  Jessie  Dolfin  [334] 

"Dear  Miss  Dolfin: 

"In  reply  to  your  request  of  July  28,  1943,  re- 
inventory  of  material  and  equipment  taken  over 
by  the  Defense  Plant  Corporation  from  Block's 
Oil  Company  Well  No.  10,  please  be  advised  that 
the  record  of  casing,  tubing  and  rods  was  not  avail- 
able at  the  time  the  original  inventory  was  pre- 
pared. Subsequently  it  has  been  determined  that 
there  was  in  the  hole  the  following  material :  4,900 
feet  of  3/4  inch  sucker  rod,  1500  feet  of  7/8  inch 
sucker  rod,  6,487  feet  of  2-1/2"  ten  thread  upset 
tubing,  6,275  feet  of  7-inch  casing,  and  306  feet  of 
5-3/4  inch  liner. 

"Very  truly  yours, 
"R.  A.  KEANS." 

The  bottom  of  the  letter  shows  that  copies  were 
mailed,  to  Defense  Plant  Corporation,  Irl  D.  Brett, 
United  States  Attorney,  and  Mr.  Graydon  Oliver. 

Do  you  recall  receiving  that  letter  *? 

A,     I  believe  I  did.  I  don't  recall  particularly. 

Q.     Now,  I  will  ask  you  with  those  items  added 
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to  your  inyentory,  what  would  be  the  fair  market 
replacement   A^alue   of   that   equipment   on   Block's 
No.  10  well  as  an  operating  well  in  October  of  1943  ? 

A.     May  I  see  that  letter  again,  please? 

Q.     Yes  (handing  document).  [335] 

A.  Well,  those  items  were  all  included  in  the 
inventory  which  I  used  on  my  estimate  of  $19,- 
846.85.  That  would  be  the  estimate  of  replacement 
cost  new  as  of  September  28,  1942. 

Q.  Will  you  point  out  in  your  inventory  where 
those  are? 

The  Court :  Pardon  me  just  a  moment.  T  think  it 
is  time  for  our  noon  recess. 

Mr.  Oliver,  I  believe  you  have  stated  that  so 
far  as  this  equipment  was  concerned,  there  was  no 
substantial  difference  in  the  value  between  the  two 
dates  w^e  have  mentioned,  September  of  1942  and 
October  of  1943? 

The  Witness :  In  an  as  is  condition,  your  Honor, 
yes. 

The  Court:  Very  well.  The  court  will  recess 
at  this  time  until  two  o'clock.  The  jury  will  bear 
in  mind  the  admonition  of  the  court  heretofore 
given. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)   [336] 
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Los  Angeles,  California, 

Friday,  July  27,  1945.  2  p.m. 

The  Court:  First,  I  want  to  ask  pardon  for  be- 
ing late.  I  am  very  sorry. 

The  jurors  are  all  present;  is  it  so  stipulated? 
Mr.    Weymann:     So    stipulated,   your    Honor. 
Mr.   Dechter:     So  stipulated,  your  Honor. 
The  Court:     Proceed. 

GRAYDON  OLIVER, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Cross  Examination    (Continued) 
By  Mr.  Dechter: 

Q.  Mr.  Oliver,  I  will  ask  you  if  in  arriving  at 
your  valuation  of  the  leasehold  at  $3150.00  you 
took  into  consideration  the  figures  contained  in 
your  summary  of  actual  production,  which  I  be- 
lieve is  Plaintiff's  Exhibit  8,  which  shows  that 
for  the  period  Jaimary,  1941  to  September,  1942 
the  well  produced  a  total  of  net  oil  of  10,972  bar- 
rels. 

The  Court:     Read  that  question,  please. 
(The  question  was  read.) 

A.  Yes,  I  took  into  consideration  all  the  produc- 
tion figures  of  the  well  prior  to  September  28,  1942. 

Q.  By  Mr.  Dechter:  You  took  into  considera- 
tion the  [337]  fact  that  that  amount  of  oil  would 
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net   the    operator   for    that    period    approximately 

$3,000.00,  figuring  it  at  80  cents  a  barrel? 

A.  I  took  into  consideration  the  production  fig- 
ures. I  don't  believe  that  I  converted  that  into  the 
amount  of  money  that  the  operator  received. 

Q.  In  other  words,  you  considered  that  the  well 
was  not  worth  more  than  21  months  of  past  pro- 
duction % 

A.  I  concluded  that  the  probable  market  value 
approximated  $3150.00. 

Q.  I  will  ask  you  if  it  isn't  a  fact  that  the  map 
which  is  on  the  blackboard  and  marked  Plaintiff's 
Exhibit  1  is  only  a  part  of  what  the  Division  of 
Oil  and  Gas  designates  as  the  Playa  del  Rey  oil 
field? 

A.  I  don't  believe  I  understand  your  question, 
Mr.  Dechter. 

Mr.  Dechter:    The  reporter  will  read  it. 
(Question  read.) 

The  Witness:  If  you  will  show  me  the  exhibit. 
I  am  not  familiar  with  the  exhibit. 

Q.     By  Mr.  Dechter:     You  may  look  at  it. 

A.     Is  this  the  one  under  the  chart? 

Q.     Yes. 

Mr.  Weymann :  I  think,  Mr.  Dechter,  that  is  not 
Plaintiff's  Exhibit  1.  [338] 

The  Court:     It  isn't  Plaintiff's  Exhibit  1. 

Mr.  Dechter:     What  is  it? 

The  Court:     The  map  is  Exhibit  6. 

Mr.  Dechter:  I  will  amend  my  question,  your 
Honor.  I  thought  that  was  the  first  one. 
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The  Court:  And  it  is  only  marked  for  identifi- 
cation. [339] 

Mr.  Weymann:     I  will  offer  it  in  evidence  now. 
Mr.  Dechter:     We  have  no  objection  subject  to 
the   reservation  mentioned  at  the   opening  of  the 
trial. 

The  Court:     It  may  be  received. 

(The  document  reforred  to  was  marked  as 
Plaintilf 's  Exhibit  No.  6,  and  was  received  in 
evidence.) 

The  Witness:  I  do  not  believe  that  covers  the 
entire  area  which  the  Division  of  Oil  and  Gas  desig- 
nates as  the  Playa  del  Rey  oil  field. 

Q.  By  Mr.  Dechter:  In  addition  to  the  area 
shown  on  this  map,  there  is  an  area  which  takes  in 
most  of  Venice,  does  it  not,  lying  along  the  ocean 
that  is  included  in  the  Playa  del  Rey  field? 

A.  I  don't  believe  that  is  called  the  Playa  del 
Rey  field.  I  believe  it  is  called  Venice,  if  I  am  not 
mistaken.  They  usually  combine  the  two  together, 
however, 

Q.  I  am  asking  you  as  an  expert  if  the  Division 
of  Oil  and  Gas  does  not  designate  the  entire  terri- 
tory including  Venice  as  the  Playa  del  Rey  oil 
field? 

A.  I  think  it  is  identified  as  the  Playa  del  Rey 
Venice  oil  field. 

Q.  Well,  it  is  a  part  of  what  the  Division  of  Oil 
and  Gas  designates  as  the  Playa  del  Rey  oil  field. 

A.  This  map  covers  a  part  of  what  the  Division 
of  Oil  and  Gas  calls  the  Playa  del  Rey  oil  field,  yes. 
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Q.  When  were  most  of  the  wells  in  fbe'Veiiiee 
section  of  the  Play  a  del  Rey  oil  field  brought  in, 
Mr.  Oliver? 

Mr.  Weymann:  That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial. 

The  Court:  Well,  it  appears  to  the  conrt  to  be 
preliminary.     Yoii  may  answer  if  you  know. 

The  Witness:  I  believe  the  discovery  of  the 
Venice  section  was  made  about  the  latter  part  of 
1928  or  the  first  part  of  1929.  My  associates  at  that 
time,  Mr.  A.  A.  Curtiss,  with  whom  I  made  my 
office,  was  responsible  for  the  discovery  of  that  field, 
so  I  was  quite  interested  in  it  at  the  time. 

Q.  By  Mr.  Dechter:  And  isn't  it  a  fact  that 
wells  in  the  Venice  oil  field  are  still  producing  that 
were  brought  in  in  the  years  1928,  1929? 

Mr.  Weymann:  That  is  objected  to  as  no  proper 
foundation  having  been  laid.  It  has  not  been  shown 
that  the  wells  in  the  Venice  oil  field  are  producing 
in  the  same  structure  as  wells  in  the  Playa  del  Rey 
oil  field,  as  designated  on  the  map,  Plaintiff's  Ex- 
hibit 6. 

The  Court:  I  think  the  objection  is  good.  Sus- 
tained. 

Mr.  Dechter:     May  I  make  an  observation? 

The  Court:  I  have  already  ruled.  Now,  if  you 
want  to  lay  a  further  foundation,  it  may  be  proper. 

Q.  By  Mr.  Dechter:  I  will  ask  if  it  isn't  a  fact 
that  there  are  wells  producing  in  the  Venice  part 
of  the  [341]  Playa  del  Rey  field  which  have  been 
on  production  for  over  1.5  years? 
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Mr.  Weymann:     The  same  objection. 

Mr.  Dechter :     My  purpose,  your  Honor 

The  Court:  Wait  until  Mr.  Weymann  finishes, 
He  arose  first. 

Mr.  Weymami:  The  same  objection,  on  the 
ground  that  no  proper  foundation  has  been  laid  to 
show  that  the  wells  to  which  Mr.  Dechter  is  refer- 
ring are  on  the  same  structure  as  the  Playa  del 
Rey  field. 

The  Court:  Now,  what  have  you  to  say,  Mr. 
Dechter? 

Mr.  Dechter :  Your  Honor,  my  contention  is  that 
it  is  one  and  the  same  field.  It  is  designated  by  the 
Division  of  Oil  and  Gas  as  the  same  field,  but  my 
primary  purpose  is  to  show  that  wells  do  have  a 
long  life.  Here  are  wells  in  the  same  field  desig- 
nated by  the  Di\dsion  of  Oil  and  Gas  that  have  been 
producing  for  15  years  and  are  still  producing  in 
commercial  quantities. 

The  Court:  I  think  you  should  ask  him  some 
preliminary  questions  as  to  the  similarity  of  the 
wells  and  the  type  of  oil.  It  seems  to  the  court 
that  would  be  desirable.    The  objection  is  sustained. 

Q.  By  Mr.  Dechter:  I  will  ask  you  if  it  isn't  a 
fact  that  the  Union  Oil  Company  has  wtIIs  in  both 
the  Venice  section  and  the  Del  Rey  section  of  the 
Playa  del  Rey  field?  [342] 

A.  Yes.  I  believe  the  Union  Oil  Company  has 
wells  in  both  sections  of  the  field. 

Q.  And  isn't  it  a  fact  that  the  lease  known  as  the 
King  Vidor  lease  lies  partly  in  what  is  known  as  the 
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Del  Rey  section  and  partly  in  what  is  known  as  the 

Venice  section  of  the  Playa  del  Rey  field'? 

A.     I  believe  that  is  true. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  wells 
brought  in  in  1928  and  1929  by  Union  Oil  Company 
on  that  lease  are  still  producing? 

Mr.  Weymann:  That  is  objected  to  on  the 
ground  that  no  proper  foundation  has  been  laid. 
The  fact  that  they  were  brought  in  on  the  same 
lease  is  not  indicative  that  it  was  on  the  same 
structure. 

Mr.  Dechter:  The  King  Vidor  lease  is  desig- 
nated on  your  map. 

Q.  By  Mr.  Dechter:  Will  you  step  to  the  board, 
Mr.  Oliver,  and  indicate  to  the  court  and  jury  where 
the  King  Vidor  lease  is  ? 

A.  I  believe  this  is  a  portion  of  the  Vidor  lease 
right  in  here  (indicating). 

Q.  Which  has  on  it  leases  marked  5,  15, 10, 11, 16, 
13,  6,  8,  7,  9,  12  and  7. 

The   Court:     Let  Mr.  Clifton  take  off  that  top 
sheet.    Will  you  read  the  question? 
(Question  read.)  [343] 

The  Witness:  There  are  some  wells  on  that 
lease  that  were  completed  in  1935  in  the  area  you 
mentioned  or  thereabouts  that  are  still  producing, 
and  there  are  other  wells  that  have  not  been  pro- 
ducing for  quite  a  number  of  years.  I  do  not  have 
the  exact  records  with  me,  but  it  would  be  very 
simple  to  dig  them  up  and  show  them  to  you. 

Q.     By  Mr.  Dechter.    Alongside  this  may  there 
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is  a  legend  which  shows  what  wells  are  producing, 
what  wells  are  idle,  and  what  wells  have  been  aban- 
doned, is  there  not? 

A.     That  is  correct. 

Q.  Do  you  see  any  wells  marked  abandoned  on 
the  Yidor  lease? 

A.  According  to  the  legend  on  the  map  they  con- 
strue these  wells  to  be  producing,  but  actually  the 
production  records  show  they  have  not  been  pro- 
ducing for  a  considerable  period  of  time. 

Q.     When  did  you  see  those  production  records? 

A.  I  have  all  the  production  records  up  to  Sep- 
tember, 1942. 

]\Ir.  Dechter :  May  I  have  a  stipulation  from  you, 
Mr.  Weymann,  for  the  purpose  of  the  record,  as  of 
what  date  this  map  was  prepared? 

Mr.  Weymann :     The  map  was  prepared 

Mr.  Dechter:  Here  at  the  bottom  it  says,  "Pre- 
pared by  George  L.  Schmutz  for  the  Department  of 
Justice  Lands  Division  [344]  June  7,  1943."  Is 
that  correct? 

Mr.  Weymann:  I  will  stipulate  it  was  prepared 
June  7,  1943. 

Mr.  Dechter :     I  will  accept  the  stipulation. 

I  will  withdraw  the  former  question  of  Mr.  Oliver. 

Q.  By  ^ir.  Dechter:  Mr.  Oliver,  are  you  fa- 
miliar with  the  well  located  in  the  middle  of  the 
street  on  La  Cienaga  between  Third  and  Beverly 
Boulevard  ? 

A.     Yes. 

Q.     For  how  long  has  that  well  been  producing? 
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A.  Well,  I  couldn't  say,  Mr.  Decliter.  I  recall 
it  having  been  producing  as  early  as  1924,  '25,  to 
my  recollection.  It  may  have  been  producing  many 
years  prior  to  that. 

Q.  At  least  it  was  producing  when  it  first  came 
to  your  attention  in  1924?  A.     Yes. 

Q.  And  that  is  part  of  the  old  Hancock-LaBrea 
field,  is  it  not  ? 

A.  I  believe  it  is  called  the  LaBrea  Salt  Lake 
field,  if  I  am  not  mistaken. 

Q.  You  don't  know  the  circumstances  as  to  why 
that  well  was  left  there  in  the  middle  of  the  street, 
do  you? 

A.     I  have  heard  them,  but  I  don't  recall  now,  no. 

Q.  You  didn't  take  that  into  consideration  in 
making  your  opinion  on  this  well?  [345] 

A.     Not  at  all. 

Q.  Are  you  familiar  with  the  sales  of  royalties 
made  in  this  very  court  room  in  the  matter  of 
Diversified  Royalties  ? 

A.  I  have  been  familiar  with  the  sales  of  royal- 
ties made  by  Diversified  Royalties,  yes,  but  I  can't 
recall  them  at  the  moment. 

Q.  Are  you  familiar  with  the  fact  that  some  of 
the  royalties  were  sold  on  the  basis  where  the  buyer 
would  not  get  his  money  back  for  10  or  13  years 
based  on  the  income  then  being  produced  ? 

A.  Mr.  Dechter,  I  would  have  to  know  the  actual 
property  and  iuA^estigate  it.  It  is  very  difficult  for 
me  to  answer  a  question  like  that.  I  reall}'  can't 
answer  it. 
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Q.  Are  you  familiar  with  the  fact  that  Diversi- 
fied Royalties  before  it  went  into  bankruptcy  would 
sell  royalties  to  the  public  on  the  basis  where  the 
buyer  would  not  get  his  mone}^  back  for  periods 
ranging  from  7  to  12  years'? 

A.  In  a  general  way  I  am  familiar  with  many 
of  the  royalties  that  were  sold  by  Diversified  Royal- 
ties as  I  had  to,  upon  various  occasions,  value  some 
of  those  royalties;  but  I  don't  recall  specifically 
what  they  were  sold  at.  I  made  estimates  of  the 
recoverable  oil  incidental  to  many 

Q.  That  isn't  my  question.  All  I  am  asking  you 
is  if  you  are  familiar  with  the  fact.  You  can  answer 
it  yes  or  no  and  then  explain  it  as  much  as  you 
want.  My  question,  Mr.  [346]  Oliver,  simply  is 
Are  you  familiar  with  the  fact  that  sales 

The  Court:  I  think  that  the  answer  is  sufficient 
to  show  he  is  not  familiar  with  it. 

Mr.  Dechter:  Very  well,  your  Honor.  That  is 
all,  your  Honor. 

Redirect  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Oliver,  calling  your  attention  to  Plain- 
tiff's Exhibit  6,  and  with  particular  reference  to  the 
well  designated  as  Colly  No.  1,  was  that  one  of  the 
wells  in  the  sublease,  the  subject  sublease  in  this 
action'?    Will  you  step  to  the  board,  please? 

Mr.  Dechter:  We  will  stipulate,  if  you  want  a 
stipulation,  Mr.  Weymann,  that  the  well  formerly 
known  as  Colly  Well  No.  1  is  the  same  as  Block's 
Well  No.  10,  if  that  is  what  you  want  to  know. 
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Mr.  Weymann:  Very  well.  And  will  you  stipu- 
late that  the  well  formerly  known  as  Colly  No.  2 
was  included  in  the  Block  sublease? 

Mr.  Dechter :     It  is  included  in  one  of  the  parcels. 

Mr.  Weymann :     In  one  of  the  parcels  % 

Mr.  Dechter:    Yes. 

Mr.  Weymann:  On  which  the  defendant  here 
has  a  sublease? 

Mr.  Dechter:  That's  right.  But  that  sublease 
has  been  abandoned  and  that  well  abandoned.  [347] 

Mr.  We^Tiian:     Will  you  stipvdate 

Mr.  Dechter:  We  are  making  no  claim  for  any 
damages  for  that. 

Q.  By  Mr.  Weymann :  Mr.  Oliver,  do  jou  know 
when  Colly  Well  No.  2  was  placed  on  production? 

Mr.  Dechter :  Your  Honor,  we  will  object  to  this 
upon  the  ground  it  is  immaterial  and  not  proper 
redirect. 

The  Court :  I  think  it  is  a  mattei*  of  redirect 
examination. 

Mr.  Weymann:  It  is  redirect;  he  has  gone  into 
production. 

Mr.  Dechter:  Can  I  ask  the  witness  what  he  is 
using  for  the  purpose  of  testifying?  There  has 
been  no  foundation  laid  for  the  use  of  any  papers, 
your  Honor. 

The  Court:  What  are  you  referring  to,  Mr. 
Oliver? 

The  Witness:  I  am  referring  to  my  own  notes, 
your  Honor,  relative  to  this  particular  well  thcit  Mr. 
Weymann  has  asked  me  a  question  about. 
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A.  This  well  was  completed  on  June  24,  1935,  at 
the  rate  of  approximately  2300  barrels  per  day. 

The  Court:  The  only  question  was  when  was  it 
placed  on  production.  You  say  it  was  completed  for 
production  on  that  date. 

The  Witness:     June  24,  1935. 

The  Court :    Just  be  seated  now.  [348] 

Q.  By  Mr.  Weymann:  Was  that  well  aban- 
doned, Mr.  Oliver? 

Mr.  Dechter:  We  will  stipulate  it  was  aban- 
doned, your  Honor.  I  so  stipulated  already.  We 
are  making  no  claim  for  compensation  based  on  that 
])articular  well  and  leasehold. 

Q.  By  Mr.  Weymann:  Mr.  Oliver,  will  you  go 
to  that  map,  please,  and  point  out  the  wells  which 
in  your  opinion  are  in  the  same  drainage  area  and 
on  the  same  structure  as  the  Colly  Well  No.  10 
which  to  your  knowledge  were  abandoned  prior  to 
September  28,  1942? 

The  Court:  You  said  "Colly  Well  No.  10;"  is 
that  the  same  as  Block  Well  No.  10? 

Mr.  Weymann:  Block  Well  No.  10,  I  mean, 
your  Honor. 

The  Witness :  You  wish  me  to  call  them  off,  Mr. 
Weymann  ? 

Q.     By  Mr.  Weymann :     Yes,  call  them  off. 

A.  It  is  rather  difficult  for  me  to  read  them  from 
this  particular  map.  I  can  point  out  those  that  have 
been  abandoned  merely  from  the  symbols  on  the 
map,  but  I  will  have  to  refer  to  my  records.  These 
wells  here  and  here  (indicating). 
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Mr.  Decliter:  If  the  witness  can't  answer  the 
question  I  don't  think  he  should  volunteer  anything. 

Q.  By  Mr.  Weymann:  Confining  yourself  for 
the  moment,  Mr.  Oliver,  to  the  wells  which  were 
drilled  on  the  original  Spangler  lease. 

A.  I  believe  the  original  Spangler  lease  was  this 
j)ortion  [349]  in  green  and  the  portion  in  purple, 
was  it  nof?  This  well  here  was  abandoned  (indi- 
cating). No.  13. 

(The  answer  was  read.) 

Mr.  Decliter:  Is  that  a  question  or  an  answer? 
I  move  to  strike  it. 

The  Court:     Read  it  again,  please. 
(The  answer  was  reread.) 

The  Court:  There  was  no  answer  to  the  ques- 
tion asked  by  Mr.  Oliver,  and  then  he  proceeded. 
Now,  what  is  your  motion? 

Mr.  Decliter :  I  move  to  strike  out  the  answer  of 
Mr.  Oliver  as  to  what  he  believes,  as  his  conclu- 
sion and  guess ;  upon  the  further  ground,  as  to  the 
question,  that  no  proper  foundation  has  been  laid 
to  show  what  his  knowledge  is. 

The  Court:    It  may  go  out. 

Mr.  Weymann:     Pardon  me.    I  didn't  hear  that. 

The  Court:  The  Court  granted  the  motion  to 
strike  it.  Now,  if  you  have  any  further  questions 
you  may  proceed,  Mr.  Weymann.  The  granting  of 
the  motion  of  the  court  doesn't  prevent  you  from 
proceeding  along  the  same  line,  but  it  is  rather  con- 
fusing in  the  record  and  should  be  straightened  out. 
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Q.  l^y  Mr.  Weymann :  I  will  ask  you  this  ques- 
tion, Mr.  Oliver:  Do  you  know  liow  many  wells  in 
the  same  area,  same  drainage  area  as  Block's  Well 
No.  10  were  abandoned  prior  to  September  28,  1942, 
if  any?  [350] 

A.     I  could  give  those  to  you  from  my  records. 

Q.     Have  you  your  records  here  ?  [351] 

A.  Mr.  Weymann,  my  records  do  not  appear  to 
be  in  shape  so  that  I  can  answer  that  question  in  a 
short  period  of  time.  The  only  answer  that  I  can 
make  to  that  question  is  that  there  were  a  great 
number  of  w^ells  having  a  drainage  in  the  same 
basin  in  the  same  area  which  the  Coll)^  No.  10  well 
w^as  draining  from  that  were  abandoned  prior  to 
September  28,  1942,  but  I  would  have  to  go  into 
my  records  to  get  the  list  of  those  wells. 

Q.  Mr.  Oliver,  you  testified  shortly  before  the 
noon  recess  as  to  the  replacement  cost  of  the  equip- 
ment in  the  Block's  well  as  being  $19,846.85.  In 
your  opinion  was  it  economically  feasible  to  repro- 
duce that  equipment  as  it  was  on  September  28, 
1942,  upon  that  date  and  for  the  same  purpose  for 
which  it  had  been  used? 

Mr.  Dechter:  To  which  we  object  on  the  ground 
that  it  calls  for  a  conclusion  of  the  witness. 

The  Court:     Read  the  question,  please. 
(Question  read.) 

Mr.  Dechter :  And  upon  the  further  ground  that 
it  is  entirely  incompetent,  irrelevant  and  imma- 
terial. Nobod}^  asked  the  government  to  come  and 
take   over  this  equipment  and  personal  property, 
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and  all  we  are  asking  them  to  do  is  pay  the  fair 

market  value  of  that  equipment  as  of  that  date. 

Mr.  Weymann :  As  to  the  first  objection,  the  wit- 
ness is  qualified  as  a  petroleum  engineer,  as  a  valua- 
tion engineer,  [352]  and  necessarily  qualified  to  de- 
termine the  cost  of  the  production  of  a  well;  and 
on  the  second  ground,  that  we  are  entitled  to  show 
the  actual  market  value  of  that  equipment,  and  the 
question  of  whether  it  can  be  used  or  whether  it  is 
economically  feasible  to  reproduce  that  for  the  pur- 
pose of  continuing  the  production  of  that  well  is 
certainly  something  we  are  entitled  to  have  go  into 
the  record. 

Mr.  Dechter:  May  it  please  the  court,  we  have 
no  objection  to  their  showing  what  the  actual  mar- 
ket value  of  that  equipment  was,  but  what  might 
have  been  economically  feasible  for  a  major  oil  com- 
pany to  operate  and  what  might  have  been  economi- 
cally sound  for  an  individual  is  a  matter  of  differ- 
ence of  opinion  on  the  part  of  operators. 

The  Court:  Well,  Mr.  Weymann,  I  think  Mr. 
Oliver  is  qualified  to  answer  the  question,  but  it  oc- 
curs to  the  court  that  it  wouldn't  be  so  very  helpful. 
I  don't  know.  I  will  ask  you  about  it,  but  it  seems 
to  the  court  that  what  you  are  interested  in  is  the 
value  of  the  equipment  as  it  was  at  that  time  or  at 
that  place  and  the  kind  of  equipment  it  was. 

Mr.  Weymann:  Well,  that  is  what  I  am  inter- 
ested in,  your  Honor,  but  then  this  further  question 
arises.  If  it  was  not  economically  feasible  to  repro- 
duce it  for  the  purpose  of  operating  that  well,  then 
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its  only  value  would  be  its  market  value  for  the 

purpose  of  taking  it  away. 

The  Court:  Well,  this  referred  to  new  equip- 
ment. [353] 

Mr.  Weymann:  That  is,  the  witness  had  testi- 
fied to  the  replacement  value  of  the  equipment  now 
on  the  well. 

The  Court :     That  is  with  new  equipment  *? 

Mr.  Weymann:     With  new  equipment,  yes. 

The  Court:  But  could  it  be  replaced  and  the 
well  operated  with  used  equipment,  Mr.  Oliver? 

The  Witness:     No. 

The  Court:  It  would  have  to  have  new  equip- 
ment? 

The  Witness:  No.  It  would  be  impossible  to 
replace  the  casing  in  the  hole  with  new  equipment. 

The  Court:  I  don't  believe  Mr.  Weymann  in- 
cluded that  casing  in  the  hole  which  could  not  be 
removed.  He  said  that  they  referred  to  that  part 
which  we  will  designate  as  personal  property  and  a 
portion  of  the  casing  which  could  be  removed  which 
was  about  eight  or  nine  hundred  feet. 

I  really  don't  understand  the  purpose  of  your 
question,  Mr.  Weymann.  It  seems  to  me  what  we 
are  concerned  with  is  the  value  of  the  equipment 
as  it  was  there  and  the  date  would  be  either  October 
4,  1943,  or  September  28,  1942,  and  the  general 
testimony  is  to  the  effect  that  there  was  no  substan- 
tial difference  in  the  value. 

Mr.  Weymann:  What  I  am  trying  to  arrive  at 
now  is  the  market  value  of  that  equipment. 
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The  Court :    As  it  was  ? 
f    Mr.  Weyman :     As  it  was.  [354] 

The  Court :  Well,  I  think  that  is  entirely 
proper. 

Mr.  Weymann:  But  the  point  is  this.  Its  mar- 
ket value  would  differ  materially  I  exjDect  to  show, 
if  it  could  be  used  in  connection  with  that  well,  if 
it  was  economically  feasible  to  use  it  in  connection 
with  that  well,  or  if  it  would  have  to  be  removed  to 
some  other  site  to  realize  its  [354-a]  highest  market 
value,  and  that  question  is  a  preliminary  question 
to  determine  that  point. 

The  Court:  The  objection  is  overruled.  You  may 
answer. 

Mr.  Dechter:     May  I  note  an  exception. 

Mr.  Wejanann:  Will  you  read  the  question, 
please  ? 

The  Court :     If  you  please.  Miss  Reporter. 
(Question  read.) 

The  Witness:  Well,  I  don't  see  how  it  could  be 
replaced.  In  other  words,  it  was  used  equipment 
and  to  duplicate  the  exact  conditions  of  that  used 
equipment  and  replace  it,  I  don't  think  it  would 
be  economically  feasible. 

Mr.  Dechter :  We  move  to  strike  out  the  answer, 
your  Honor,  as  a  conclusion  of  the  witness  and  on 
the  further  grounds  that  it  is  incompetent,  irrele- 
vant and  immaterial,  and  has  no  bearing  on  the  fair 
market  value  of  the  equipment  at  the  time  of  its 
lawful  taking. 

The  Court:     The  motion  is  denied.    Proceed. 
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Mr.  Bechter:     May  I  note  an  exception? 

The  Court:     Yes. 

Q.  By  Mr.  Weymann:  Mr.  Oliver,  did  that 
valuation  which  you  gave  of  $19,846.85  include  the 
casing  and  the  liner  which  could  not  be  removed, 
which  constituted  part  of  the  realty"? 

A.     Yes. 

Q.  What  in  your  opinion  is  the  fair  market 
value  of  [355]  the  equipment  less  the  casing  and  the 
liner  in  the  v/ell  as  it  was  on  September  28,  1942  ? 

A.     I  believe  that  I  have  already  testified 

Q.  And  not  used  in  connection  with  the  Block's 
well  No.  10? 

Mr.  Dechter:  The  same  objection  to  the  ques- 
tion, your  Honor,  on  the  ground  that  it  is  incompe- 
tent, irrelevant  and  immaterial.  We  are  not  in- 
terested in  equipment  lying  in  someone's  yard.  We 
are  interested  in  the  value  of  equipment  located  at 
this  well  and  used  in  connection  with  this  well. 

^Ir.  Weymann:  That  is  the  very  bone  of  con- 
tention here,  your  Honor.  The  defendant  is  asking 
as  a  separate  item,  not  as  something  making  up  a 
part  of  the  value  of  the  well  as  a  whole,  but  is  ask- 
ing a  separate  award  for  this  equipment  as  it  was 
used  at  that  time.  Now,  either  the  equijDment  should 
be  valued  as  part  of  the  well  for  the  production  of 
the  future  oil  and  then  valued  at  its  salvage  value, 
or  if  it  is  valued  as  of  October  4,  1943,  then  we  will 
pay  for  it,  and  if  we  pay  for  it  in  connection  with 
the  well,  we  are  paying  for  it  twice. 
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The  Court:  The  objection  is  overruled.  You 
may  answer. 

The  Witness:  The  only  value  I  could  assign 
to  it 

The  Court :  Oh,  no.  What  was  the  value  ?  That 
means  the  value  in  money,  in  dollars. 

The  Witness :  I  am  not  prepared  to  answer  your 
Honor.  [356] 

The  Court :  Well,  what  was  the  value  in  money 
on  that  date,  the  fair  market  value  on  that  date 
used  in  connection  with  the  well  as  it  was  used? 

The  Witness:  It  had  a  salvage  value  on  that 
date. 

The  Court:  No,  no.  Don't  give  the  salvage 
value,  just  give  the  value  as  it  was  on  that  date. 
If  there  is  any  objection  on  the  part  of  either  part}^ 
to  these  questions,  you  may  feel  free,  of  course, 
to  make  your  objections. 

The  Witness:  It  is  impossible  for  me  to  make 
severance  of  the  physical  equipment  from  the  pro- 
duction of  the  oil  well  itself.  Either  you  are  going 
to  have  production  of  oil  or  else  you  are  going  to 
have  the  salvage  of  the  physical  equipment,  and 
the  two  cannot  be  separated. 

Mr.  Dechter :  We  move  to  strike  the  answer,  your 
Honor,  as  being  not  responsive  and  being  argu- 
mentative. 

The  Court :  Yes.  It  may  go  out.  Will  you  read 
the  question? 

(Question  read.) 

The  Court:     You  can't  give  that? 
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The  Witness:     No,  sir. 

The  Court:     On  October  4,  1943? 

The  Witness:     No,  sir. 

The  Court :  Well,  when  you  gave  your  statement 
of  the  fair  market  value  of  the  leasehold,  did  you 
or  did  you  not  include  a  valuation  of  the  equipment 
and  material  \vithin  such  valuation'?  [357] 

The  Witness:     I  did. 

The  Court:  And  you  say  that  that  would  be 
substantially  the  same  either  on  September  28,  1942 
or  October  4,  1943? 

The  Witness:  Yes,  sir,  just  approximately  the 
same. 

The  Court:     Read  that  answer,  too,  because  Mr. 
Oliver  was   addressing   himself   to   the   court   and 
lowered  his  voice  accordingly. 
(Answer  read.) 

The  Court:     You  may  proceed. 

Mr.  Weymann:     That  is  all,  Mr.  Oliver. 

Recross  Examination 
By  Mr.  Dechter: 

Q.  Mr.  Oliver,  isn't  it  a  fact  that  a  well  in 
an  oil  field  or  reservoir  drains  the  sand  in  that 
entire  field  or  reservoir? 

A.  It  drains  the  sand  for  a  distance  around  the 
well  both  depending  upon  the  permeability  of  the 
sands  and  the  pressure  within  the  formation,  to- 
gether with  the  viscosities  of  the  fluid  production. 

Q.     In  other  words,  the  oil  is  migratory  and  mi- 
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grates  from  one  part  of  the  oil  and  gas  reservoir 

to  another.    It  does  not  remain  in  one  spot? 

A.  Oil  is  definitely  migratory,  but  it  migrates 
from  the  lower  part  of  the  structure  to  the  upper 
part  of  the  [358]  structure. 

Q.  And  if  the  Colly  Well  No.  10  was  the  only 
well  in  this  field,  then  it  would  drain  eventually 
all  the  oil  in  the  field,  would  it  not? 

A.     No,  I  don't  think  that  is  true. 

Q.  Well,  an  oil  and  gas  reservoir  is  just  like 
a  tank  of  fluid,  is  it  not? 

The  Court :  Well,  I  think  he  has  explained  that, 
Mr.  Dechter,  that  it  varies  according  to  the  forma- 
tion in  the  sand  and  the  viscosity  of  the  oil,  that 
is  correct,  isn't  it,  Mr.  Oliver? 

The  Witness:     Yes. 

The  Court :  Some  oil  is  more  volatile  than  others 
and  some  is  very  heavy.  This  is  about  19-degree 
gravity,  and  that  is  what  you  might  call  just  a 
medium  gravity  oil.    Is  that  correct? 

The  Witness:     Yes,  sir. 

The  Court:  The  lighter  oil  might  have  a  more 
fugaceous  tendency  than  that  of  a  heavier  oil,  and 
then  sometimes  that  might  vary  according  to  the 
permeability  of  the  surrounding  sands.  Is  that 
correct  ? 

The  Witness:  That  is  correct,  together  with  the 
structural  position  of  the  individual  well. 

The  Court:  That  is  right,  but  it  not  only  is 
migratory  in  an  up  and  down  movement,  but  it  is 
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somewhat  migratory  in  [359]  a  lateral  movement 

as  well? 

The  Witness:     That  is  correct. 

Q.  By  Mr.  Dechter :  Well,  when  wells  are  aban- 
doned like  the  wells  you  say  were  abandoned  in 
the  vicinity  of  the  Colly  Well  No.  10,  what  traction 
does  it  have  on  the  remaining  well  or  like  Colly 
No.  10  well  insofar  as  its  productivity  is  concerned  *? 

A.  It  could  have  various  effects.  It  could  have 
a  very  beneficial  effect  of  increasing  production 
from  the  remaining  wells,  or  it  could  have  an  oppo- 
site effect  by  allowing  a  greater  amount  of  water 
to  penetrate  into  the  sands  at  that  particular  loca- 
tion. 

Every  well  that  is  producing  from  a  reservoir 
produces  to  the  economic  limit,  and  when  that  well 
begins  to  produce  water  it  takes  the  water  possibly 
from  some  other  well  in  the  vicinity  that  is  pro- 
ducing, and  as  I  said  in  the  first  place,  it  might 
have  the  beneficial  effect  of  enhancing  the  recovery 
of  oil  from  the  wells  that  are  left. 

Q.  And  the  reason  it  would  enhance  the  amount 
of  oil  recovered  is  that  there  would  be  so  many  less 
straws,  so  to  speak,  to  take  out  the  oil  as  was  the 
case  before  the  other  wells  were  abandoned. 

A.  All  the  factors  that  I  previously  enumerated 
must  be  taken  into  consideration.  The  structural 
position  of  the  individual  well  is  of  paramount 
importance.  [360] 

Q.  The  purpose  of  the  laws  and  regulations  of 
the  Division  of  Oil  and  Gas  on  abandonment  is  to 
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prevent  as  much  as  possible  the  contamination  of 

other  remaining  oil  wells.    Isn't  that  a  fact? 

A.     That  is  correct. 

Q.  Now,  in  viewing  the  wells  that  have  been 
abandoned  around  the  Colly  well,  you  don't  know 
whether  they  were  abandoned  for  mechanical  rea- 
sons or  because  of  the  fact  that  the  operator  felt 
it  wasn  't  sufficiently  productive,  do  you  ? 

A.  Yes.  I  have  the  records  of  the  wells  and  at 
the  time  I  made  the  valuation  I  investigated  these 
records  to  ascertain  the  reasons  for  their  abandon- 
ment and  some,  as  you  say,  were  due  to  mechanical 
problems.  Some,  as  you  say,  were  due  to  the  eco- 
nomics where  the  individual  operator  did  not  con- 
sider they  were  worth  while  producing. 

Q.  Well,  the  notice  of  abandonment,  Mr.  Oliver, 
does  not  state  usually  that  it  is  abandoned  because 
of  mechanical  difficulties  or  because  of  the  fact  that 
it  is  non-productive  to  the  operator,  does  it? 

A.  If  you  read  the  well's  history  and  records, 
I  think  you  can  draw  your  own  conclusions  as  to 
the  mechanical  problem  involved. 

Q.  In  other  words,  a  well  might  have  been  on 
production  for  five  years  producing  a  large  quan- 
tity of  oil.  The  operator  might  have  pulled  a  tubing 
for  the  purpose  of  reconditioning  [361]  the  hole 
and  had  a  strand  of  tubing  stuck  in  a  hole  which 
he  was  unable  to  get  out.  Doesn't  that  happen 
quite  frequently? 

A.  Yes,  I  assume  it  does.  I  have  known  of 
it  happening. 
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Q.  And  that  would  be  abandoned  for  reasons 
that  had  nothing  to  do  with  productivity  of  the 
well,  wouldn't  it? 

A.  That  i-  : :  >c-t,  but  it  would  be  for  an  eco- 
nomic reason. 

Mr.  D--?hter:     I  believe  that  is  all. 

Re--uicrr  Examination 
By  Air.  Weymann: 

Q.  ^Ir.  Oliver,  the  incident  of  a  strand  of  tubing 
being  stuck  in  the  hole  which  you  testified  some- 
times occurs  is  one  of  the  hazards  of  oil  production, 
is  it  notf  A.     It  is.  [362] 

Q.  And  that  is  taken  into  consideration  by  a 
prospective  purchaser  in  pirrchasing  oil-producing 
property  ? 

A.  A  y  -  that  is  acquainted  with  the  pur- 
chase of  oil  prop>erty  takes  those  things  into  con- 
sideration. 

Q.  Will  you  teU  ns  where  Block  Well  X...  10 
is  located  on  this  structure?  Is  it  located  on  the 
top  of  the  structure  or  the  flank  or  on  the  bottom 
of  the  structure  ? 

A.  It  is  located  on  the  flank  of  the  sti-uctuie, 
relatively  low  structurally.  I  could  draw  you  a 
diagram  on  the  blackboard  there  that  will  illustrate 
what  I  mean  by  that 

Q.     WiU  you  do  tiiat,  :Mr.  Oliver? 
(Witness  at  blackboard) 

A.     Subsurface  sands  in  the  Playa  del  Rey  area 
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vary   in  thickness   from   zero   to   a   probable   total 
thickness  of  some  300  feet.     Wells  located  at  such 
a  position  as  this   (indicating)   have  found  no  oil 
sands  whatsoever. 

Q.  By  Mr.  Weymann:  Pardon  me,  Mr.  Oliver. 
Can  you  stand  over  on  this  side  so  the  jury  can 
see  that? 

A.  A  well  located  at  such  a  position  have 
found 

The  Court:    Mark  that  "A"  please. 

A.     (Continuing) at  "A"  have  found  no  oil 

sands  whatsoever.  Wells  located  at  such  a  loca- 
tion as  "B"  have  found  varying  thicknesses  of 
oil  sand  depending  upon  its  structural  location. 

Wells  located  beyond  B  have  very  often  found 
the  sand  to  [363]  contain  exclusively  water.  The 
well  located  at  B  may  have  been  clean  at  the  time 
it  was  originally  produced,  but  the  water  soon  came 
in  from  the  bottom  showing  that  the  water  table 
was  just  beyond  or  lower  than  the  reaches  of  the 
well. 

Wells  located  between  the  positions  of  A  aiid  B 
have  found  varying  thicknesses  of  oil  sand,  and 
many  times  wells  located  at  C  have  found  exclu- 
sively gas  with  a  small  amount  of  oil. 

The  well  of  the  Colly  No.  10  on  September  28, 
1942  was  in  the  relative  position  of  the  well  B. 
Probably  prior  to  September  28  that  well  would 
have  been  located  in  some  such  relative  position 
as  position  marked  D,  but  as  the  oil  was  depleted 
from  the  formation  the  water  came  in   from  this 
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direction    (indicating),   replacing  the   depleted   oil 
so  that  by  the  time  this  valuation  was  made  we 
found  the  Colly  No.  10  well  to  be  at  some  such 
relative  position  as  shown  by  B. 

There  were  a  number  of  wells  that  delineated 
this  so-called  oil-water  interface  in  the  reservoir 
proper.  There  were  also  a  sufficient  number  of 
wells  drilled  that  delineated  the  position  of  the 
pinch-out  line  shown  between  the  well  locations  A 
and  C.  These  are  all  a  matter  of  study  by  botli 
myself  and  the  engineers  for  the  Railroad  Com- 
mission and  have  been  set  on  paper  in  graphical 
forms. 

Q.  Have  you  completed  your  answer,  Mr. 
Oliver?  A.     Yes.  [364] 

Mr.  Weymann:     No  further  questions. 

Recross  Examination 
By  Mr.  Dechter: 

Q.  I  show  you  a  contour  map,  and  I  will  ask 
you  if  you  recognize  that  as  a  contour  map  of  the 
Playa  del  Rey  field? 

A.  That  is  a  map  of  the  Venice  and  Playa  del 
Rey  areas  showing  one  engineer's  interpretation  of 
of  contours  on  the  top  of  the  schist. 

Q.  That  shows,  does  it  not,  both  the  Venice  area 
and  the  del  Rey  area  as  part  of  one  field  known 
as  the  Playa  del  Rey  oil  field,  does  it  not? 

A.  The  contours  are  continued  from  the  Playa 
del  Rey  area  over  to  the  Venice  area,  but  it  does 
not  necessarily  show  them  to  be  one  area.     These 
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are  merely  contours  on  top  of  the  schist  which  is 

the  basement  complex  of  this  area. 

Q.  Some  of  these  wells  produce  from  within  the 
schist  itself,  do  they  not? 

A.  They  produce  from  the  fractured  material 
on  the  top  of  the  schist. 

Q.  As  a  matter  of  fact,  the  best  production  is 
gotten  from  the  top  of  the  schist. 

A.  I  don't  believe  that  is  true  in  the  Playa  del 
Rey  area. 

Q.  And  that  shows  that  the  schist  or  structural 
contours  extend  from  the  Venice  area  right  on  up 
to  the  del  Rey  area,  [365]  does  it  not? 

A.  By  like  position  the  structural  contours 
would  continue  clear  on  down  to  El  Segundo  and 
elsewhere.  This  is  merely  a  topographic  expression 
of  a  subsurface  formation. 

Q.  Well,  it  shows  at  what  depth  the  sands  are 
found,  in  other  words,  it  shows  at  what  depth  the 
oil  sand  is  found  in  the  Venice  field  and  what  depth 
the  same  sand  is  found  in  the  del  Rey  field,  does 
it  not? 

A.  No,  it  does  not.  It  has  no  relation  to  the 
oil  sand. 

Q.  What  does  it  show  in  so  far  as  the  oil  struc- 
ture ?  A.     Nothing. 

Mr.  Dechter:  I  will  ask  that  this  be  marked  for 
identification  at  this  time,  your  Honor. 

The  Court:  Let  it  be  marked  as  Defendant's 
Exhibit  C,  for  identification. 

(Whereupon,  the  document  referred  to  was 
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marked  as  Defendant's  Exhibit  C,  for  identi- 
fication.) 

The  Court:     Is  that  all,  Mr.  Dechter? 
Mr.  Dechter :     That  is  all. 
Mr.  Weymann:     That  is  all. 
The  Court:     You  are  excused. 
Mr.  Weymann:     Mr.  Wents.  [366] 


JOHN  H.  WENTS,  Jr., 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please. 
The  Witness:     John  H.  Wents,  Jr. 

Direct  Examination 
By  Mr.  Weymann: 

Q.     What  is  your  profession  or  occupation? 

A.  I  am  a  consulting  geologist,  engineer,  and 
appraisal  engineer. 

Q.  Do  you  maintain  an  office  in  the  City  of  Los 
Angeles'?  A.     I  do. 

Q.     Where? 

A.     508  Subway  Terminal  Building. 

Q.  Will  you  state  briefly  your  education  and 
your  professional  experience  as  a  consulting  engi- 
neer? 

A.     I  was  educated  at  Stanford  University  and 


Sam  Block  395 

(Testimony  of  John  H.  Wents,  Jr.) 
the  University  of  Southern  California,  attendini^ 
Stanford  University  between  the  years  of  '23  and 
'27,  University  of  Southern  California  between  '34 
and  '39.  I  was  first  employed  by  the  Marland  Oil 
Company  of  California  in  the  valuation  and  re- 
search department  as  a  geologist 

Mr.  Dechter:     Will  you  speak  a  little  louder? 

A.  I  was  first  emjoloyed  at  the  Marland  Oil 
Company  of  California  in  the  valuation  and  re- 
search department  as  geologist  [367]  in  1927.  T 
continued  that  employment  until  1929,  at  which 
time  I  was  employed  by  the  Associated  Oil  Com- 
pany as  a  petroleum  engineer,  later  as  a  geologist. 
I  worked  in  the  Associated  Oil  Company  from  1929 
to  1934.  I  was  resident  engineer  and  geologist 
in  the  central  coastal  area  when  I  left  the  employ 
of  the  Associated  Oil  Company. 

In  1934  I  became  associated  with  the  Diversified 
Royalties,  Limited,  as  chief  geologist.  I  main- 
tained that  employment  from  1934  to  1939.  In  1939 
I  went  into  business  for  myself  as  a  consultant. 
I  have  been  continuously  employed  since  1939  as 
a  consultant. 

Q.  Will  you  give  the  names  of  some  of  the  firms 
for  whom  you  have  acted  as  consultant  ? 

A.  I  am  retained  by  the  Dominguez  Estate  Com- 
pany, the  Carson  Estate  Company,  tlie  Watson 
Land  Company,  J.  Paul  Getty,  Harold  C.  Morton, 
Lebow  &  McNee,  George  D.  Nordenholt,  Kohlbush 
&  Morton,  Miller  &  Miller,  the  Royal  Petroleum 
Company,   Pacific-American   Oil   Company,    Sierra 
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Oil   Company,    St.    Francis   Oil   Company,   H.    M. 

Holloway,  McMillan  Oil  Company. 

The  Court:  He  just  asked  you  to  name  some  of 
them. 

Q.     By  Mr.  Weymann:     And  many  others'? 

A.     The  list  goes  on. 

Q.     What  is  the  Dominguez  Estates  Company? 

A.  The  Dominguez  Estate  Company  is  one  of 
the  principal  owners  of  oil  and  gas  lands  in  South- 
ern California.  [368] 

Q.     What  were  your  duties  as  consultant? 

A.     I  am  employed 

The  Court:  The  general  duties  are  consultation 
regarding  production  of  petroleum? 

The  Witness:  Lease  interpretation  and  produc- 
tion of  petroleum,  lease  maintenance. 

The  Court:  I  just  want  to  shorten  the  time,  Mr. 
Weymann. 

Q.  By  Mr.  Weymann:  In  such  duties  did  you 
have  occasion  to  appraise  oil  properties? 

A.     Yes,  I  have  many  times. 

Q.     And  that  is  including  the  equipment? 

A.     Yes,  I  have  appraised  equipment. 

Q.     Have  you  made  any  appraisal  for  any  banks? 

A.  I  made  appraisals  for  the  Citizens  Bank, 
the  Security-First  National  Bank,  the  Bank  of 
America,  in  Los  Angeles ;  Chase  National  Bank  and 
Corn  Exchange  Bank  of  New  York  City. 

Q.  In  comiection  with  the  purchase  and  sale  of 
oil  royalties? 

A.     Oil  royalties  and  oil  properties,  yes. 
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Q.  You  were  employed  by  the  Department  of 
Justice  to  make  an  appraisal  of  the  subject  prop- 
erty, were  you  not  % 

A.  I  was  employed  to  make  an  appraisal  of  the 
subject  property. 

Q.  What  did  you  do  for  the  purpose  of  making 
such  [369]  appraisal? 
P  A.  My  first  step  in  making  the  appraisal  was  to 
obtain  a  copy  of  the  so-called  master  lease,  which 
is  the  Spangler  lease.  Then,  also,  to  ask  and  be 
furnished  with  material  with  respect  to  the  assign- 
ment or  sublease  which  occurred  by  virtue  of  a 
disassociation  of  part  of  the  Spangler  lease.  I  then 
obtained  permission  to  examine  the  records  of  the 
well  which  we  refer  to  now  as  Block  10,  which  was 
originally  drilled  by  the  Colly  Oil  Company  as 
Colly  No.  1. 

I  went  to  the  Division  of  Oil  and  Gas  and  ob- 
tained the  record  which  commenced  with  the  filing 
of  the  notice  of  intent  to  drill  that  well  and  carried 
through  to  its  completion.  I  examined  the  produc- 
tion record  of  that  well  from  the  time  it  was  put  on 
production  through  to  the  date  of  the  valuation. 

I  also  examined  the  production  of  the  well  since 
it  was  taken  over  by  the  Defense  Plant  Corpora- 
tion. 

Q.  In  forming  your  opinion  as  to  the  value  of 
the  subject  property  what  facts,  what  factors,  did 
you  take  into  consideration? 

A.  I  might  add  that  in  forming  my  opinion  I 
was  also  governed  by  the  records  and  histories  and 
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production  data  concerning  other  wells  in  the  locale 
of  the  Block  10.  After  examining  that  data  I  con- 
structed from  the  Block  No.  10  well  a  production! 
decline  curve.  I  used  that  production  decline  [370]  | 
curve  as  a  basis  for  an  estimation  of  future  pro- 
duction by  projection  of  the  curve. 

Q.  Will  you  kindly  state  what  a  production  de- 
cline curve  is*? 

A.  A  production  decline  curve  is  simply  a  plot, 
a  pattern  of  the  production  of  the  well  in  barrels 
for  time  intervals,  that  is  all. 

Q.  Do  you  know  of  that  method  of  appraisal 
of  arriving  at  a  valuation  as  one  commonly  used 
by  petroleum  engineers  and  geologists'? 

A.  It  is  the  common  approach  of  petroleum 
engineers  and  geologists. 

Q.  After  making  this  examination  and  investi- 
gation have  you  arrived  at  an  opinion  as  to  the 
fair  market  value,  first,  of  the  10  7/12  overriding 
royalty  of  the  defendant  in  the  subleases  owned 
by  the  defendant,  and,  secondly,  the  fair  market 
value  as  of  September  28,  1942,  of  the  leasehold 
estate  and  the  well  operated  thereon? 

A.     I  have. 

Q.     Will  you  kindly  state  what  your  opinion  is? 

A.  It  is  my  opinion  that  the  10  7/12  per  cent 
gross  overriding  royalty  interest  which  I  have  aj)- 
praised  is  valued  at  $1168.00.  It  is  my  opinion 
that  the  operating  interest  which  is  inclusive  of 
70  per  cent  of  the  production  of  the  well  and  the 
appurtenances  thereto  is  valued  at  $5,690.00.  [371] 
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Q.  Now,  Mr.  Wents,  will  you  kindly  give  your 
reasons  ? 

The  Court:  Let  me  ask  a  question,  if  you  don't 
mind,  right  there. 

Mr.  Weymann:     Surely. 

The  Court:  Mr.  Weymann,  was  there  any  sub- 
stantial change  in  the  valuation  of  the  leasehold 
interest  between  September  28,  1942  and  October 
4,  1943? 

The  Witness:  In  so  far  as  that  pertains  to  the 
oil,  yes;  but  not  as  to  the  other  property  which 
might  be  a  part  of  the  leasehold  interest. 

The  Court:     As  to  the 

The  Witness:     Mechanical  equipment,  no. 

The  Court:     It  would  be  substantially  the  same? 

The  Witness:  Substantially  the  same  in  my  ap- 
proach. 

The  Court:     Now,  proceed. 

Read  the  question  that  was  asked.  I  believe  it 
was  to  give  your  reasons,  Mr.  Wents,  for  these 
valuations. 

The  Witness:  I  used  the  analytical  method  of 
approach  to  a  valuation  problem 

Mr.  Dechter:     I  can't  hear  you. 

The  Witness:  I  used  the  analytical  method  of 
approach  in  oil  and  gas  valuations.  In  other  words, 
I  translated  from  my  production  decline  curve  the 
production  by  years  and  obtained  a  total.  I  ob- 
tained a  rate  of  production  by  various  years.  I 
obtained  a  total  production  of  4,793  barrels,  which 
[372]   might  be   allocated  to   the   full   13   1/3   per 
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cent  gross  overriding  royalty  interest,  which  divides 
to  3,804  barrels  representing  the  10  7/12  interest 
which  we  are  herein  concerned  with.     I  translated 
that  number  of  barrels  of  oil 

Mr.  Dechter:  Can  I  have  that  figure  for  the 
10  7/12  per  cent? 

The  Witness :     3,804  barrels. 

I  translated  that  figure  into  dollars  by  multiply- 
ing by  79  cents  per  barrel.  79  cents  per  barrel  was 
arrived  at  from  77  cents,  being  the  posted  price 
of  oil  in  the  district  as  of  the  date  of  valuation, 
plus  2  cents  allowance  for  gas  and  gasoline.  The 
dollar  return  revolved  to  $3,005.00.  In  following 
the  general  practice  of  appraisal  engineers  I  chose 
a  discount  factor,  my  own  choice  being  10  per 
cent,  and  discounted  that  down  until  I  obtained 
a  PW  of  $2,061.00. 

The  Court :     You  obtained  a  what  ? 

The  Witness :     A  PW. 

The  Court:     What  is  that? 

The  Witness:  Present  worth  factor,  the  engi- 
neers call  it.    To  me  I  used  the  term  "PW".  [373] 

That  in  turn,  in  accordance  with  my  own  inves- 
tigations, the  outcome  of  my  investigation,  I  dis- 
counted further  and  obtained  what  I  would  call  a 
figure  representing  the  fair  market  value  or  worth. 
That  later  figure  is  the  figure  I  cited  before,  or 
$1168.00  for  the  10  7/12ths  per  cent. 

Basically  the  operating  interest  was  appraised  in 
the  same  fashion.  However,  in  the  instance  of  the 
operating  interest,  I  had  to  take  into  consideration 
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the  operations  cost.  I  considered  that  this  well 
could  be  operated  by  a  potential  buyer  or  by  the 
owner  for  approximately  $100.00  a  month,  plus  15 
per  cent.  Now,  that  gave  me  a  figure  of  $1380.00 
a  year  or  being  the  operating  cost.  Deducting 
operating  costs  from  gross  income  w^hich  is  figured 
on  the  same  basis  as  in  the  instance  of  the  gross 
overriding  royalty  on  the  basis  of  79  cents  a  barrel, 
I  found  that  a  net  income  could  be  expected  during 
the  life  of  the  production  of  $6,133.00. 

The  Court:  What  do  you  estimate  to  be  the 
life  of  the  production? 

The  Witness :  I  estimated  it  at  ten  years.  Do 
you  want  me  to  read  off  the  figures  ? 

The  Court :    No.    I  just  asked  the  question. 

The  Witness:  Using  the  same  deferment  factor 
as  previously  mentioned,  of  10  per  cent,  I  obtained 
a  P.  W.  of  $4,765.00  for  this  interest.  That  is  the 
70  per  cent.  [374] 

Mr.  Dechter :     Four  what  ? 

The  Witness:  $4,765.00.  That  is  not  inclusive 
of  any  of  the  value  or  any  appraisal  of  physical 
fixtures.  That  discounts  and  reduces  the  fair 
market  value  to  $2700.00. 

Q.  By  Mr.  Weymann:  In  arriving  at  your 
opinion,  did  you  take  into  consideration  the  barrels 
of  water  produced  from  that  well  ? 

A.  I  took  into  consideration  that  the  well  was 
producing  a  great  deal  of  water.  I  didn't  consider 
that  water  production  as  an  extreme  hazard  towards 
its  future  life. 
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Q.  Did  that  water  production  have  any  effect 
on  your  valuation? 

A.  The  water  production  is  responsible  in  ai 
measure  for  my  choice  of  an  operating  charge. 

Q.  And  on  what  basis  did  you  choose  that  oper- 
ating charge?  A.     My  experience. 

Mr.  Weymann:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Dechter: 

Q.  When  did  you  make  your  investigation  and 
appraisal  ? 

A.     I  was  employed  some  time  in,  June  of  1945. 

Q.  And  from  whom  did  you  secure  this  sublease 
that  you  examined?  [375] 

A.  I  secured  the  data  on  the  sublease  from  Mr. 
August  Weymann.  I  didn't  say  I  secured  the  sub- 
lease. 

Q.     You  never  saw  the  sublease? 

A.  No,  I  didn't.  I  asked  questions  concerning 
the  terms  of  the  lease  and  they  were  answered. 

Q.  Mr.  Weymann  did  not  have  in  his  possession 
for  you  a  full  copy  of  the  sublease? 

A.     Not  that  I  was  advised  of  at  all. 

Q.     Did  you  ever  see  the  entire  basic  lease? 

A.  I  saw  a  copy,  I  believe  it  was  a  copy,  of  the 
basic  lease  and  read  it  in  its  entirety. 

Q.  Would  you  say  that  you  arrived  at  a  valua- 
tion of  $4,765.00  for  the  oil  based  on  the  ten-year 
life  without  the  personal  property? 

A.     Yes,    sir.     That    is — no.     That    is    the    net 
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return  there   or  P.   W.   of  net  operating   income. 

That  is  the  present  worth  or  net  operating  income. 

Q.  That  is  the  present  worth  of  the  oil  reduced 
on  a  ten  per  cent  per  annum  compounded  discount 
factor  ? 

A.  That  is  the  figure  arrived  at  by  the  use  of 
a  deferment  factor. 

Q.     Ten  per  cent  per  annum  compounded? 

A.  Ten  per  cent  per  annum  compounded  and 
considering  the  income  is  payable  monthly,  is  the 
factor  I  used. 

Q.     Compounded  at  ten  per  cent  each  month'? 

A.  Ten  per  cent  yearly  basis,  and  compounded 
semi-annually. 

Q.  Now,  were  you  ever  engaged  in  the  business 
of  buying  and  selling  used  oil  well  equipment? 

A.  Not  directly  in  the  business  of  buying  and 
selling  used  oil  well  equipment. 

Q.  Have  you  owned  and  operated  any  wells  of 
your  own? 

A.  I  was  associated  with  organizations  that 
owned  and  operated  wells. 

Q.     What  organization? 

A.     I  was  with  the  Savage  Oil  Company. 

Q.  What  Savage  did  was  drill  a  wildcat  well  ujj 
in  Northern  California,  isn't  that  true? 

A.  It  drilled  and  produced  from  one  well  and 
drilled  a  second  well  which  it  lost.  However,  I  have 
been  associated  with  many  firms  in  drilling  oil 
wells,  not  directly  in  my  association.  However,  I 
have  acted  as  adviser. 


404  United  States  of  America  vs. 

(Testimony  of  John  H.  Wents,  Jr.) 

Q.  You  were  associated  as  the  petroleum  eni 
gineer  advising  them  where  to  set  casing  and  whal 
sands  there  were  and  things  of  that  kind? 

A.  Yes,  and  in  the  choice  of  material  selected] 
for  the  operation  and  cost  of  material. 

Q.  In  other  words,  you  would  suggest  that  they 
use  ten-inch  casing  instead  of  7-inch  casing? 

A.     Yes,  of  specific  design,  weight  and  strength. 

Q.  Did  you  ever  buy  any  used  oil  well  equip- 
ment? 

A.  Various  operators  whom  I  have  worked 
for 

Q.     Just  answer  the  question,  please. 

A.  Direct,  no.  I  have  recommended  its  pur- 
chase. 

Q.  You  had  no  experience  personally  in  buying 
or  selling  used   oil  well   equipment,   had  you? 

A.     Only  in  connection  with  my  employment. 

Q.  And  when  you  were  employed  by  the  Associ- 
ated Oil  Company,  you  didn't  buy  and  sell  any 
used  oil  well  equipment,  did  you? 

A.     No,  I  did  not. 

Q.  When  you  were  connected  with  the  Savage 
Oil  Company,  you  were  the  engineer  in  connection 
with  the  drilling  of  that  well  ? 

A.     Yes,  I  was. 

Q.  That  company  ended  up  in  bankruptcy,  did 
it  not?  A.     It  did. 

Q.  And  when  you  were  connected  with  Diver- 
sified  Royalty,    your   job    was    making    geological 
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reports  on  the  different  properties  that  they  con- 
templated  buying   royalties   in?  A.     Yes. 

Q.  And  while  you  were  connected  with  them, 
you  had  no  experience  in  buying  or  selling  used 
oil  well  equipment?  A.     No,  I  did  not. 

Q.  And  you  don't  know  what  the  fair  market 
value  of  [378]  used  oil  well  equipment  would  be  in 
October  of  1943,  do  you? 

A.     In  my  opinion,  I  do. 

Mr.  Dechter:  Your  Honor,  I  am  going  to  move 
to  strike  any  portion  of  the  testimony  of  this  wit- 
ness insofar  as  it  pertains  to  valuation  of  personal 
property,  upon  the  ground  that  it  clearly  appears 
the  witness  is  not  qualified. 

The  Court:     The  motion  is  denied. 

Mr.  Dechter:     Exception. 

Q.  What  in  your  opinion  was  the  fair  market 
value  of  this  personal  property  as  shown  on  the  in- 
ventory Exhibit  C  of  Plaintiff's  Amended  Com- 
plaint? You  have  seen  that  inventory,  haven't 
you? 

A.  Yes,  I  examined  that  inventory.  The  sal- 
vage value  or  market  value 

Mr.  Dechter:  I  move  to  strike  the  answer,  if 
the  court  please. 

The  Court:  I  don't  believe  he  completed  his 
answer,  had  you? 

The  Witness:     No,  I  had  not. 

The  Court:  Read  the  question  and  the  answer 
so  far  as  it  goes,  and  then  you  may  complete  your 
answer. 
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(Record  read.) 

Mr.  Dechter:  Let  me  amend  that  question  t( 
include  as  of  October,  1943. 

The  Court:     Just  answer  as  to  the  market  value 

The  Witness:  As  of  October,  1943,  that  mate^ 
rial  had  a  market  value  in  my  opinion  of  $4,900.00. 

Q.  By  Mr.  Dechter:  In  October  of  1943  did 
you  have  any  experience  in  buying  or  selling  anv 
tubing  ? 

A.     I  did  not  buy  or  sell  any  tubing  in  1943 
However,    I    was    very   familiar    with    the    prices 
quoted. 

Q.  What  was  the  O.  P.  A.  price  on  21/2-inch, 
upset  tubing? 

A.     Second-hand  tubing  was  25  cents  per  foot  in 
the  quality. 

Q.     And  what  in  your  opinion  was  the  O.  P.  A. 
ceiling  price  on  %-inch  sucker  rods  ? 

A.  7  cents  a  foot.  That  is  the  value  figure  In 
other  words,  the  O.  P.  A.  ceilmg  price-maybe  I 
should  correct  my  answers,  Mr.  Dechter.  I  am  not 
familiar  with  the  ceiling  price  as  a  ceiling  price 
However,  I  am  familiar  with  trading  prices  which 
in  my  opmion  are  under  the  ceiling  price  and  not 
over.  The  figure  I  gave  you  represented  trading 
prices  in  the  field  at  which  I  could  obtain  com- 
parable equipment  to  that  which  I  appraised. 

Q.     And  you  could  buy  sucker  rods  at  7  cents 
a  foot?  A.     Yes,  sir. 

Q.     Did  you  buy  any  sucker  rods  in  the  year 
1943?  A.     There  were  sucker  rods  bought. 


Sam  Block  407 

(Testimony  of  John  H.  Wents,  Jr.) 

Q.     Did  you  buy  any  in  the  year  1943?  [380] 

A.     No,  I  did  not. 

The  Court:     Will  you  explain  your  answer? 

The  Witness:  I  didn't  buy  any  sucker  rods  in 
the  year  1943.  However,  at  my  insistence  sucker 
rods  were  purchased  at  the  price  that  we  figured  at 
7  cents. 

Q.  By  Mr.  Dechter:  From  whom  were  those 
sucker  rods  purchased? 

A.  I  believe  some  of  those  sucker  rods  were  ob- 
tained from  the  Oil  Tool  Companies. 

Q.     By  what  company  were  those  rods  purchased  ? 

A.  I  believe  the  Royal  Petroleum  Company  got 
some  of  those  rods. 

Q.  What  was  the  reasonable  market  value  of 
second-hand  %-inch  sucker  rods? 

A.     The  first  figure  was  6  cents  a  foot. 

Q.     6  cents  a  foot?  A.     Yes. 

Q.     For  %-inch  rods?  A.     Yes. 

Q.     Did  you  ever  buy  any  %-inch  sucker  rod  ? 

A.     Yes.   They  came  from  the  same  source. 

Q.     You  made  that  purchase  yourself? 

A.  No,  I  did  not.  The  purchases  were  made  by 
Royal  Petroleum  that  I  am  acquainted  with. 

Q.  That  is  what  somebody  told  you  he  paid 
for  it?  [381] 

A.  That  is  what  I  was  informed  they  were  worth 
and  they  paid  for  them. 

Q.  What  was  7-inch  casing  worth  in  October  of 
1943?  A.     $1.25  per  foot. 
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Q.  What  was  SS^-inch  liners  worth  in  Octobe] 
of  1943?  A.     Approximately  $1.00  a  foot. 

Q.  What  was  the  value  of  53/4-ineh  liner  in  Sep- 
tember of  1942? 

A.     Approximately  $1.00  a  foot. 

Q.  What  was  the  value  of  7-inch  casing  in  Sep- 
tember of  1942  ? 

A.    Approximately  $1.25  per  foot. 

Q.  What  was  the  value  of  one  122-foot  Mc- 
Clintock   and  Marshall   steel   derrick   complete? 

A.     Erected  or  down? 

Q.     Erected.  A.     $1,250.00. 

Q.  Where  could  you  buy  a  steel  derrick  erected 
for  $1,250.00? 

A.  In  other  words,  if  I  may  explain  my  an- 
swer? 

Q.     Yes,  I  wish  you  would  explain  it. 

A.  I  took  into  consideration  that  if  the  der- 
rick was  erected  over  this  hole,  its  value  would 
be 

Mr.  Dechter:  I  move  to  strike  out  the  answer 
on  the  [382]  ground  that  it  is  not  responsive.  The 
question  is,  what  was  the  value  of  the  derrick  as 
erected  ? 

The  Court :     Motion  granted. 

The  Witness:  $1,250.00  down,  and  $1,600.00  the 
other  way.  It  would  be  $1,500.00  to  take  it  down. 

The  Court:  In  your  opinion  it  was  worth 
$1,600.00  erected,  and  $1,250.00  if  it  was  taken  down 
and  taken  apart? 

The  Witness:     No.    I  am  in  error  there,  your 
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Honor.  In  other  words,  had  this  derrick  been  down 
on  the  ground  ready  to  move  to  another  location, 
it  would  have  sold  for  $1,600.00.  Had  it  been  stand- 
ing over  the  hole  requiring  its  moving,  the  pur- 
chaser would  have  to  pay  $1,250.00. 

Q.  By  Mr.  Dechter:  What  was  the  fair  mar- 
ket value  of  that  derrick  installed  for  use  in  the 
operation  of  this  oil  well?  A.     $1,600.00. 

Q.  You  could  buy  a  derrick  and  install  it  in 
that  well  for  $1,600.00? 

A.     It  was  installed. 

Mr.  Dechter:  I  move  to  strike  the  answer  as  not 
responsive  and  argumentative. 

The  Court :     That  is  right,  it  may  go  out. 

Mr.  Dechter:  A¥ill  you  read  the  question.  Miss 
Reporter  ? 

(Question  read.) 

The  Witness:     Is  that  to  be  answered?  [383] 

The  Court:     Yes. 

The  Witness:     No,  not  and  install  it. 

Q.     By  Mr.  Dechter:     Isn't  it  a  fact 

Mr.  Weymann:  Pardon  me.  I  think  he  has  a 
right  to  explain  his  answer. 

The  Witness:  No,  and  not  to  install  it,  my  an- 
swer was. 

Q.  By  Mi\  Dechter:  Isn't  it  a  fact,  Mr.  Wents, 
that  it  would  cost  you  $6500.00  to  buy  this  derrick 
and  install  it  in  the  same  condition  as  it  was  in 
October  of  1943?  A.     No. 

Q.  Isn't  it  a  fact,  Mr.  Wents,  that  it  would 
cost   you   approximately   $4500.00    to    $5,000.00    to 
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buy   that   derrick   from   the   McClintock   Marshall 
Company,  which  was  the  predecessor  of  the  Beth- 
lehem Steel  Company?  A.     No. 

Mr.  Weymann:  May  I  at  this  time  object,  your 
Honor,  because  the  valuation  is  based  on  the  derrick 
installed.  There  is  no  question  here  of  him  buying 
and  installing  a  derrick  on  that  property. 

The  Court:  Well,  it  is  a  matter  of  testing  the 
knowledge  of  the  witness. 

Mr.  Dechter:  I  agree  with  Mr.  Weymann,  but  I 
haven't  been  able  to  get  an  answer  yet  from  the 
witness  as  to  what  the  value  is  installed. 

Mr.  Weymann:  I  didn't  understand  that.  I 
asked  the  [384]  court  to  instruct  the  jury  to  disre- 
gard that  as  an  element  of  value.  If  it  is  merely  a 
question  of  testing  the  knowledge  of  the  witness 

The  Court:  Well,  it  is  asked  for  that  purpose 
only,  to  show  the  basis  of  his  estimate  of  value  and 
it  is  limited  to  that  purpose. 

Mr.  Weyman:  There  are  a  number  of  figures 
going  in  here  and  a  number  of  statements  made  by 
counsel  as  to  value. 

Q.     By  Mr.  Dechter:     Have  you  seen  this  well? 

A.     Yes. 

Q.     When  did  you  see  it  the  first  time? 

A.  The  first  time  I  saw  it,  it  was  very  probably 
immediately  after  it  was  commenced. 

Q.  When  did  you  see  it  in  relation  to  your  mak- 
ing this  appraisal? 

A.  I  saw  the  well  in  connection  witli  making 
my  appraisal  some  time  in  June  of  1945. 
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Q.     Did  you  see  the  derrick  there  *? 

A.     I  did. 

Q.  You  saw  this  equipment  as  belonging  to  Mr. 
Block  on  the  well?  A.     Yes. 

Q.  That  is,  being  used  in  connection  with  the 
operation  of  the  well  ?  A.     Yes.  [385] 

Q.  Now,  assuming  that  you  had  tliis  oil  well  in 
October  of  1943  and  you  needed  a  derrick  and  didn't 
have  one,  and  you  went  out  in  the  open  market  to 
buy  a  122-foot  McClintock  and  Marshall  steel  der- 
rick complete  with  crown  block,  what  would  it  cost 
you  to  buy  it  and  have  it  installed  as  it  was  when 
you  saw  it  %  A.     Will  you  repeat  the  question  ? 

The  Court:     Read  the  question,  please. 
(Question  read.) 

Mr.  Weymann:  The  question  is  objected  to  on 
the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial,  and  having  no  bearing  on  the  market 
value  of  a  derrick  which  was  installed  at  the  time 
the  property  was  taken  by  the  plaintiff. 

The  Court:     Objection  overruled. 

Mr.  Weymann:     Exception,  please. 

The  Court:     You  may  answer. 

The  Witness:  A  122-foot  McClintock-Marshall 
production  derrick — it  is  not  a  drilling  derrick,  but 
a  production  derrick.  I  could  have  replaced  that 
for  $1600.00.  I  could  have  installed  it  for  approxi- 
mately $1800.00  on  the  foundations.  In  other 
words,  $3400.00  would  be  about  my  aggregate  cost. 

Q.  By  Mr.  Dechter:  Will  you  tell  me  where  in 
Southern   California  in  the   years   1942   and    1943 
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you  could  have  bought  a  steel  derrick  of  this  na- 
ture for  $1600.00?  [386] 

A.  There  were  derricks  offered  of  better  quality 
than  this. 

Q.     By  whom,  name  them? 

A.     In  the  Montebello  field  at  that  time,  $1800.00. 

Q.  Isn't  it  a  fact,  Mr.  Wents,  that  there  has 
been  a  shortage  of  steel  derricks  for  the  last  five 
years  in  Southern  California? 

Mr.  Weymann:  That  is  objected  to  as  argumen- 
tative. 

The  Court:  The  objection  is  sustained.  It  seems 
to  the  court  that  it  is  not  proper  cross-examination. 
There  might  have  been  a  shortage  and  at  the  same 
time  there  might  have  been  some  available  at  the 
prices  the  witness  has  stated. 

Q.  By  Mr.  Dechter:  Have  you  bought  or  sold 
any  derricks   yourself?  A.     Three. 

Q.    Where? 

A.  In  connection  vdth  my  business  for  George 
D.  Nordenholt. 

The  Court:     How  do  you  spell  that? 

The  Witness:     N-o-r-d-e-n-h-o-l-t. 

Q.     By  Mr.  Dechter:     When  did  yon  buy  those? 

A.     Last  winter. 

Q.     From  whom  did  you  buy  them? 

A.  It  was  bought  from  John  Smith  and  Barn- 
hart  Morrow. 

Q.     What  kind  of  a  derrick?  [387] 

A.     134-foot  drilling  derrick. 

Q.     Steel?  A.     A  steel  derrick. 
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Q.     What  did  you  pay  for  it  ?  A.     $1800.00. 

Q.     Where  was  it? 

A.     It  was  in  Torrance. 

Q.     How  long  had  it  been  used? 

A.  It  had  been  used  at  that  location  approxi- 
mately six  months. 

Q.     Did  you  move  it  out? 

A.  No.  It  was  moved  to  another  location  on 
the  property.    It  was  erected. 

Q.     It  was  moved  on  the  same  property  ? 

A.  Moved  on  the  same  property.  In  other  words, 
that  particular  derrick  had  been  moved  to  the  proj)- 
erty  by  a  drilling  contractor  as  his  property  and 
was  later  acquired  by  the  operator  of  the  property. 

Q.     And  you  yourself  bought  it  from  Mr.  Smiths 

A.  I  was  in  on  the  appi^aisal  of  the  derrick  for 
the  account  of  Mr.  Nordenliolt,  who  I  am  adviser  to. 

Q.     Where  did  you  buy  the  other  two  derricks? 

A.     From    Macco    Construction    Company. 

Q.     When? 

A.     For  the  account  of  the  Sierra  Oil  Company. 

Q.     When  did  you  buy  them? 

A.     In  the  spring  of  this  year. 

Q.     What  did  you  pay  for  them? 

A.     $1800.00,  I  think,  on  each  derrick. 

Q.     A¥hat  kind  of  derricks  were  they? 

A.     134-foot  drilling  derricks,  steel. 

Q.  In  connection  with  your  valuation  as  to  the 
value  of  the  leasehold  and  equipment,  did  you 
consider  the  value  of  equipment  for  use  in  connec- 
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tion  with  the  operation  of  the  oil  well  or  disman- 
tled and  salvaged  for  the  purpose  of  sale  elsewhere  ? 

A.  Dismantled  and  salvaged  for  the  purpose  of 
sale  elsewhere. 

Q.  In  June  of  1945  when  you  made  your  inves- 
tigation and  valuation,  did  you  know  what  the 
posted  market  price  for  19  gravity  oil  at  the  Playa 
del  Rey  field  had  been  since  the  sjDring  of  1943  *? 

A.     I  did. 

Q.     And  what  was  that  price? 

A.  I  had  that  price  available  to  me,  and  I  can 
check  it. 

The  Court:  The  court  will  take  a  recess  at  this 
time.  The  jury  will  bear  in  mind  the  admonition 
of  the  court  heretofore  given.  Return  when  called 
by  the  bailiff. 

(Short  recess.)    [389] 

The  Court:  The  jurors  are  all  present;  it  is  so 
stipulated  ? 

Mr.  Weymann:     So  stipulated. 

Mr.  Dechter:     So  stipulated,  your  Honor. 

The  Court:     Proceed. 

Q.  By  Mr.  Dechter:  Mr.  Wents,  which  of  the 
firriis  you  have  mentioned  did  you  ever  make  any 
valuation  appraisals  for? 

A.     For  which  of  the  firms'? 

Q.    Yes. 

A.  Dominguez  Estate  Company,  Carson  Estate 
Company,  J.  Paul  Getty,  Watson  Land  Company, 
Harold  Morton,  Lebow  &  McNee,  George  Norden- 
holt,  Kohlbush  &  Morton,  Sierra  Oil  Company,  St. 
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Francis  Oil  Company,  H.  M.  Holloway,  Associated 

Oil   Company,   Marland   Oil   Company,   Diversified 

Royalties. 

Q.  When  you  say  "valuation  appraisal"  you 
made  those  for  all  those  companies? 

A.     Yes. 

Q.  What  was  the  occasion  of  your  making  a 
valuation  appraisal  for  Lebow  &  McNee? 

A.  For  the  purpose  of  ascertaining  whether  or 
not  it  would  be  desirable  for  them  to  obtain  a  loan 
to  further  their  drilling  operations  as  of  a  par- 
ticular time. 

Q.  In  other  words,  you  advise  them  as  to  whether 
it  was  advisable  for  them  to  drill  a  certain  location 
or  not,  isn't  [390]  that  correct? 

A.     No,  it  is  not  correct. 

Q.  In  so  far  as  Morton  and  Dolley  is  concerned, 
did  you  ever  make  any  valuations  for  them  in  con- 
nection with  the  purchase  of  any  property? 

A.     For  Morton  and  Dolley? 

Q.     Yes. 

A.     No,  not  for  Morton  and  Dolley. 

The  Court:     You  did  for  Mr.  Morton  alone? 

The  Witness:  I  did  for  Mr.  Morton  and  other 
of  the  Morton  interests. 

Q.  By  Mr.  Dechter:  You  did  it  for  Harold 
Morton  ?  A.     Yes. 

Q.     In  connection  with  what  matter? 

A.  In  connection  with  the  purchase  of  the  prop- 
erty which  is  now  known  as  the  Royal  Petioleum 
Lease,  the  Carson  Lease. 
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Q.  Who  were  you  representing — Mr.  Morton  or 
the  Carson  Estate? 

A.  I  was  representing  the  Carson  Estate  Com- 
pany and  Mr.  Morton,  both,  in  that  location. 

Q.  The  Carson  Estate,  the  Dominguez  Estate, 
and  the  Watson  Land  Company  are  all  the  same 
ownership,  are  they  not? 

A.     No,  they  are  not. 

Q.     They  all  maintain  the  same  office  together? 

A.  They  maintain  an  office  at  621  South  Spring 
Street. 

Q.     Did  you  ever  buy  or  sell  any  wells  in  del  Rey  ? 

A.     I  did  not  buy  or  sell  any  wells  in  del  Rey. 

Q.  You  made  an  appraisal  of  the  fair  market 
value  of  this  Block  Well  No.  10  leasehold  of 
$2600.00,  is  that  correct? 

A.     No,  that  is  not  correct. 

Q.  What  did  you  testify  as  the  present  fair 
value  of  the  leasehold  interest? 

A.     Including  the  physical  equipment? 

Q.     Excluding    the    physical    equipment. 

A.     $2700.00. 

Q.     Instead    of    $2600.00?  A.     Yes. 

Q.  Isn't  it  a  fact  that  according  to  the  records 
the  well  produced  from  January,  1941,  to  Septem- 
ber, '42,  when  the  government  took  it  over,  10,972 
barrels  ? 

A.     I  did  not  total  that  period  of  production. 

Q.     Do  your  records  show  that? 

A.     I  have  the  complete  production  record. 
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Q.     It   shows    6614   barrels    for   the   year    1941, 
does  it  not?  A.     6,614. 

Q.     It   shows   7,255   barrels   for   the   year   1942, 
does  it  not? 
p     A.     My  record  does  not  include  that  after  Sep- 
tember 28,  1942.  [392] 

Q.  Then  it  shows  4913  barrels  till  the  end  of 
September,  does  it  not? 

A.     My  record  shows  4877. 

(Q.     Which  is  substantially  the  same? 
A.     Substantially  the  same. 
Q.     That  makes  a  total  of  10,972  barrels,  does 
it  not? 

The  Court:     For  what  period? 
Mr.  Dechter:     January,  1941,  to  the  end  of  Sep- 
tember, 1942.    I  believe  the  witness'  records  stop 
at  September  27th  or  28th. 

The  Witness:  May  I  have  the  reporter  repeat 
your  figure? 

Mr.  Dechter:     Yes,  certainly. 
(The  question  was  read.) 

A.     No. 

Q.     By  Mr.  Dechter:     What  total  do  you  have? 

A.     I  have  a  total  of  11,491. 

Q.  All  right,  11,491.  Maybe  I  am  in  error.  If 
you  multiply  that  by  80  cents  a  barrel  and  deduct 
the  lifting  cost  that  you  gave  of  $1380.00  a  year, 
that  will  give  you  a  net  return  for  that  period  Jan- 
uary, 1941,  to  September,  1942,  of  approximately 
$3800.00,  does  it  not  ? 

A.     If  your  mathematics  are  correct,  yes. 
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Q.  Well,  did  you  take  into  consideration  that 
it  was  only  worth  $2700.00  for  the  leasehold  oil 
rights  of  a  well  [393]  that  had  made  for  21  months 
previous  thereto  approximately  $3800.00? 

A.  I  was  appraising  what  it  would  produce  after 
September  28,  1942,  not  that  which  it  had  pro- 
duced before  that  time. 

Q.  Isn't  that  some  criterion  of  what  it  would 
produce  in  the  future,  what  it  produced  the  imme- 
diately preceding  21  months? 

A.  In  so  far  as  it  may  effect  the  pattern  of  a 
general  production  curve. 

Q.  A  buyer  buying  a  well  would  take  that  into 
consideration,  would  he  not  ? 

A.  He  takes  into  consideration  the  pattern  of 
the  past  productive  record. 

Q.  Would  he  not  take  into  consideration  the  fact 
that  in  21  months  preceding  the  purchase  the  owner 
had  received  a  net  after  paying  costs  of  approxi- 
mately $3800.00? 

A.     I  would  answer  that  no. 

Q.  Did  you  give  any  consideration  in  arriving 
at  your  valuation  to  the  fact  that  the  price  of  oil, 
the  posted  price  of  oil  had  increased  to  94  cents 
a  barrel  in  the  spring  of  1943,  and  that  there  would 
probably  be  a  further  increase  after  the  war? 

A.     No,  I  did  not. 

Q.     Did  you  use  a  10-year  life  or  a  12-year  life  ? 

A.     I  used  a  10-year  life. 

Q.     Have   you    advised   Morton    and    Dolley    in 
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connection  with  the  drilling  of  wells  in  Torrance 

and  Redondo?  A.     Morton  and  Dolley? 

Q.     Yes.  A.     No,  I  have  not. 

Q.     Or  any  of  the  Morton  interests? 

A.  I  have  advised  the  Morton  interests,  but  not 
Morton  and  Dolley. 

Q.     On  the  drilling  of  wells  in  Torrance? 

A.     Yes. 

Q.     And  in  Redondo?  A.     Yes,  I  have. 

Q.  And  based  upon  your  recommendation  they 
drilled  wells  in  Redondo? 

A.     Yes,  they  did. 

Q.  The  initial  production  secured  in  Redondo 
was  30  to  40  barrels  a   day?  A.     Correct. 

Q.  And  how  much  did  they  spend  to  drill  a 
well  to  produce  30  to  40  barrels  a  day? 

Mr.  Weymann:  Objected  to  as  improi^er  cross- 
examination. 

Mr.  Dechter:  Your  Honor  will  recall  that  Mr. 
Weymann  asked  Mr.  Oliver  about  whether  it  was 
economical  to  keep  this  personal  property  that 
was  worth  so  much  money  on  the  well  [395]  to 
operate.  Here  are  wells  being  drilled  just  within 
the  very  recent  period  producing  only  initially  30 
to  40  barrels  a  day,  and  we  have  a  right  to  see  what 
the  comparative  cost  is  as  compared  to  this  well, 
which  the  record  shows  was  20  to  25  barrels  a  day. 

Mr.  Weymann:  On  the  further  ground  that  no 
proper  foundation  has  been  laid  for  the  question, 
because  there  is  no  showing  that  the  Redondo  field 
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is  of  the  same  character,  the  same  structure  and 

the  same  potential  as  the  Playa  del  Hey  field. 

The  Court:  I  think  it  is  not  proper  cross-ex- 
amination.   Sustained. 

Q.  By  Mr.  Dechter:  Did  you  advise  Lebow  & 
McNee  to  drill  wells  in  the  Redondo  area? 

A.     Yes,  I  did. 

Q.  And  the  initial  production  there  was  ap- 
proximately 20  to  30  barrels  a  day? 

A.     You  are  in  error  in  that  statement. 

Q.     What  was  the  initial  production? 

A.  From  35  to  55  barrels  a  day.  That  is  settled 
production  after  two  weeks. 

Q.     What  is  that? 

A.  The  figure  I  recite  as  far  as  initial  produc- 
tion, may  I  qualify  that,  is  a  figure  that  is  two  weeks 
after  the  well  commenced  producing.  I  use  that  as 
a  figure  of  initial.  [396] 

Q.     Isn't  that  considered  initial  production? 

A.  No;  the  first  21  hours'  production  is  gener- 
ally considered  as  initial.  However,  I  use  a  more 
settled  figure. 

Q.  Isn't  it  a  fact,  Mr.  Wents,  that  the  aver- 
age lease  contains  a  provision  that  whether  pro- 
duction is  commercial  or  not  shall  be  deemed  the 
average  for  the  first  30-day  period  after  the  well 
is  placed  on  production?  A.     No. 

Q.     You  never  heard  that  provision? 

A.  I  have  heard  that,  but  the  average  lease  does 
not  include  that  term. 

Q.     At  any  rate,  that  is  the  flow — those  wells  had 
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to  be  put  on  production  from  the  beginning,  is  that 

right  ?  A.     Correct. 

Q.  And  isn't  it  a  fact  that  the  Redondo  area  is 
an  extension  of  the  del  Rey-El  Segundo  oil  fields? 

Mr.  Weymann:  Objected  to  as  improper  cross- 
examination. 

The  Court:     It  is  overruled. 

Mr.  Weymann:     Exception. 

A.     No,  it  is  not. 

Q.  By  Mr.  Dechter :  Well,  they  run  in  the  same 
direction,  do  they  not?  A.     No. 

Q.     What  depth  are  wells  drilled  in  Redondo? 

A.  The  completion  depth  is  generally  less  than 
3700  feet.  [397] 

Q.  Are  you  familiar  with  what  the  costs  of  the 
Lebow-McNee  wells  are?  A.     In  general,  yes. 

Q.     What  was  that  cost? 

A.  Their  cost  varied  from  $22,500.00  to  ap- 
proximately $27,000.00. 

Q.  Are  you  familiar  with  the  initial  production 
of  wells  drilled  by  Mr.  Harold  Morton  in  the  Tor- 
rance area?  A.     Yes,  I  am. 

Q.  And  what  is  the  initial  production  from  those 
wells  ? 

A.     Which  specific  wells  are  you  talking  about? 

Q.  Any  wells  that  he  drilled.  I  will  withdraw 
the  question.  When  were  these  wells  drilled  in  Re- 
dondo by  Mr.  Morton  and  Lebow  &  McNee? 

A.     Commencing  in  1941,  I  believe,  is  the  date. 

Q.     And  when  was  the  last  well  drilled? 

A.     I  am  setting  casing  in  one  of  them  tonight. 
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Q.     They  are  still  drilling  for  that  production  ? 

A.     Yes,  and  they  have   continued   to   drill   forjy 
them. 

Q.     Isn't  it  a  fact,  Mr.  Wents,  in  the  last  three 
or  four  years  individuals  and  oil  companies  have; 
drilled  wells  for  tax  reasons  where  they  know  they 
will  not  get  back  the  entire   cost   of   drilling  the 
well  ? 

Mr.  Weymann:  That  is  objected  to  as  improper 
cross-examination.  [398] 

The  Court:     The  ol)jection  is  sustained. 

Q.  By  Mr.  Dechter:  I  will  ask  you  if  it  isn't 
a  fact  that  there  is  a  particular  attraction  to  buyers 
of  oil  royalties  that  there  is  an  allowance  of  27^^ 
per  cent  for  depletion  in  connection  with  the  pay- 
ment of  income  taxes'? 

A.  A  royalty  buyer  probably  takes  that  into 
consideration. 

Q.  In  other  words,  that  is  an  advantage  that  a 
buyer  investing  in  oil  royalties  has  over  other  types 
of  investments'?  A.     Some  other  types,  yes. 

Mr.  Dechter:     I  believe  that  is  all. 

The  Court:     That  is  all,  Mr.  Wents. 

Mr.  Weymann:     Just  one  question,  Mr.  Wents. 

Redirect  Examination 
By  Mr.  Weyman: 

Q.  Can  you  tell  us  approximately  how  much 
money  you  have  expended  or  authorized  or  ajDproved 
the  expenditure  of  for  oil  well  equipment  within 
the  past  three  years'? 
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Mr.  Dechter:  To  which  we  object  upon  the 
ground  it  is  a  compound  question;  upon  the  fur- 
ther ground  it  is  incompetent,  irrelevant  and  im- 
material. What  he  may  have  authorized  as  a  pe- 
troleum engineer  vrould  have  no  bearing  on  his 
qualifications  in  handling  the  purchase  of  oil  well 
equipment  himself. 

Mr.  Weymann:     If  he  is  authorized [399] 

The  Court:  It  doesn't  appear  to  be  redirect  ex- 
amination. 

Mr.  Weymann:     Withdraw  the  question. 

The  Court:  You  are  excused.  How  many  more 
witnesses  have  you,   Mr.   Weymann? 

Mr.  Weymann:  I  think  the  plaintiff  rests,  if 
the  court  please. 

The  Court:  Court  will  take  an  adjournment  at 
this  time  until  Monday  morning  at  10:00  o'clock. 

A  Juror:     Monday? 

The   Court:     Who   asked   that? 

The   Juror:     I   did. 

The  Court:  Monday.  We  will  adjourn  at  this 
time  until  Monday  morning  at  10:00  o'clock,  and 
the  jurors  will  bear  in  mind  the  admonitions  of 
the  court  heretofore  given  them.  Return  at  that 
time. 

(Whereupon,  at  4:20  o'clock  p.  m.,  Friday, 
July  27,  1945,  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  Monday,  July  30,  1945.) 
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The  Court:  The  members  of  the  jury  are  all 
present  and  in  their  places  in  the  jury  box,  it  is 
so  stipulated? 

Mr.   Weymann:     So   stipulated. 

Mr.  Dechter:     So  stipulated. 

The  Court:     You  may  proceed. 

Mr.  Dechter:  Your  Honor,  at  this  time  we  again 
renew  our  offer  of  Defendant's  Exhibit  A,  for  iden- 
tification, being  the  statement  of  oil  and  gas  and 
natural  gasoline  produced  from  Defense  Plant 
Corporation's  Well  No.  10  from  September  29, 
1942,  to  June,  1945,  in  evidence,  having  submit- 
ted to  your  Honor  the  memorandum  of  our  points 
and  authorities  on  the  question,  and  we  adopt  the 
argument  contained  in  that  memo  in  support  of 
our  renewed  offer. 

Mr.  Weymann :  At  this  time,  if  the  court  please, 
I  renew  my  objection  on  the  ground  that  no  proper 
foundation  has  been  laid  for  the  introduction  of  it. 
There  is  no  showing  that  the  condition  of  the  field 
is  the  same  as  that  which  it  was  prior  to  the  taking 
by  the  United  States,  and  all  of  the  evidence  be- 
fore the  court  in  this  case  indicates  that  there  has 
been  a  substantial  change  which  would  change  the 
amount  of  production  from  this  well. 

Mr.  Dechter:  It  is  our  contention,  your  Honor, 
that  that  would  not  go  to  the  admissibility,  it 
would  go  to  the  weight,  [402]  and  if  the  evidence 
was  offered  the  evidence  would  show  there  is  no 
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additional  expense  of  any  kind  that  the  Defense 
Plant  Corporation  had  in  operating  the  well  than 
there  was  before  that  time. 

Mr.  Weymann:  The  question  is  not  expense  in 
the  operating  of  the  well,  but  in  the  actual  pro- 
duction from  the  well. 

The  Court:     The  objection  is  sustained. 

Mr.  Dechter :     May  we  note  an  exception. 

Call  Mr.  Owens. 


BEN  D.  OWENS, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, in  rebuttal,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Ben  D.   Owens. 

Direct  Examination 
By  Mr.  Dechter: 

Q.     Mr.  Owens,  what  is  your  business? 

A.     Oil  Well  abandonment. 

Q.     And  how  long  have  you  been  so  engaged? 

A.     Since  1923. 

Q.  And  where  have  you  conducted  such  busi- 
ness? 

A.  In  the  south  basin  of  Los  Angeles  County, 
Taft,  Bakersfield  Division. 

Q.  And  have  you  also  abandoned  wells  in  the 
Del  Rey  [403]  oil  field?  A.     I  have. 

Q.  And  are  you  familiar  with  the  usual  and 
reasonable  charge  for  abandonment  of  oil  wells? 
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A.     Yes,  I  am.  [404] 

Q.  And  do  you  have  an  opinion  as  to  what  the 
usual  and  reasonable  charge  for  abandoning  an  oil 
well  at  Del  Rev  would  be  about  September  of  1942  ? 

A.     About  $800.00. 

The  Court :     No.    He  asked  if  you  had  an  opinion. 

Mr.  Weymann:     I  move  to  strike  the  answer. 

The  Court:  The  answer  may  go  out.  Do  you 
have  an  opinion? 

The  Witness :     Yes. 

Q.  By  Mr.  Dechter:  And  what  is  your  opinion 
as  to  the  usual  and  reasonable  charge  for  abandon- 
ing an  oil  well  in  Del  Rey  in  September  of  1942? 

Mr.  Weymann:  Just  a  moment,  please.  This  is 
objected  to  as  irrelevant  and  immaterial.  There  is 
jio  question  raised  here  about  the  abandonment  of 
a  well  on  September  28,  1942.  It  is  not  an  issue 
in  this  case. 

Mr.  Dechter:  Your  Honor,  there  was  some  evi- 
dence brought  out  indirectly  in  Mr.  Oliver's  opinion 
as  to  the  cost  of  abandonment  although  subsequently 
your  Honor  did  strike  that  testimony,  but  in  giving 
his  original  valuation  he  testified  that  he  assumed 
an  abandonment  charge  of  $2500.00,  and  it  is  my 
opinion  also  that  this  goes  to  the  question  asked  by 
the  Government  as  to  the  economical  use  of  the 
equipment  for  the  well,  to  show  what  the  equipment 
was  worth,  taking  into  consideration  what  they 
could  have  gotten  for  it  after  [405]  deducting  the 
abandonment  charge. 
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The  Court:  I  think  the  point  Mr.  Weymann  is 
iriaking,  if  the  court  understands  it,  and  I  may  mis- 
understand it,  is  that  while  he  estimated  it  as  of 
September  28,  1942,  he  was  reckoning  the  cost  at 
the  time  that  the  well  would  have  to  be  abandoned 
by  reason  of  the  expiration  of  the  lease,  due  to  the 
fact  that  the  well  was  no  longer  productive. 

Now,  is  that  your  point '? 

Mr.  Weymann :  That  is  precisely  the  point,  your 
Honor. 

Mr.  Dechter:  Your  Honor,  Mr.  Oliver  couldn't 
possibly  know  what  the  cost  of  abandonment 
would  be. 

The  Court:  I  just  mentioned  that.  If  you  have 
anything  further  to  add 

Mr.  Dechter:  My  purpose  was  to  show  what  the 
reasonable  charge  was  at  the  time  and  what  it  has 
been  in  October  of  1943,  so  that  the  court  and  jury 
can  deduce  what  the  cost  of  abandonment  was.  In 
other  words,  there  is  quite  a  difference  between 
$2500.00  and  what  we  consider  the  usual  and  reason- 
able charge  is,  and  Mr.  Oliver  testified  he  never 
abandoned  any  wells  or  had  an}^  experience  in 
abandoning  wells. 

The  Court:  The  objection  is  overruled.  You 
may  answer. 

The  Witness:     What  is  the  question? 

The  Court:     How  much  would  it  cost? 

The  Witness :     About  $800.00. 

Q.     By  Mr.  Dechter:     And  in  your  opinion  what 
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would  be  [406]  the  usual  and  reasonable  charge  fo) 

abandoning  a  well  in  Del  Rey  in  October  of  1943? 

A.     There  wouldn't  be  any  difference. 

The  Court-     No  substantial  difference? 

The  Witness:     No. 

The  Court:  Mr.  Owens,  suppose  that  you  were' 
called  upon  to  make  an  estimate  of  what  the  costi 
of  the  abandonment  of  a  well  in  the  Playa  del  Rey 
field  would  be  at  the  end  of  the  production;  that' 
is,  that  production  being  estimated  from  8  to  10 
years.  Could  you  give  an  estimate  of  what  that 
would  be  at  such  time?  Now,  is  the  court's  ques- 
tion clear  to  you? 

The  Witness:  Well,  you  mean  10  years  from 
now,  your  Honor? 

The  Court:     From  1942  or  8  years. 

The  Witness:  I  don't  think  there  would  be  any 
difference. 

The  Court:  You  think,  your  knowledge  of  what 
has  been  the  cost  over  a  period  of  years  and  from 
your  estimate  of  what  is  likely  to  occur  within  the 
next  eight  or  ten  years,  that  the  cost  would  be  sub- 
stantially the  same? 

The  Witness:     I  do. 

The  Court:  In  other  words,  you  wouldn't  have 
anything  better  to  base  it  upon  than  what  you  know 
at  the  present  time? 

The  Witness:     That  is  right.  [407] 

Q.  By  Mr.  Dechter :  Mr.  Owens,  in  abandoning 
a  well,  will  you  state  to  the  court  and  jury  what  is 
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the  life  of  the  oldest  well  that  you  have  abandoned 

and  pulled  casing  from? 

A.  I  have  abandoned  wells  that  were  drilled 
in  1908. 

Q.  And  the  casing  that  you  pulled  from  those 
wells,  was  it  sold  as  casing  for  resale  for  used  oil 
wells,  or  was  it  sold  as  junk'^ 

A.     It  was  sold  for  casing,  re-use  in  oil  wells. 

Q.  In  other  words,  was  that  casing  in  good  and 
workmanlike  condition,  suitable  for  re-use  in  oil 
wells'?  A.     Yes,  it  was. 

Mr.  Dechter:     That  is  all. 

Cross  Examination 
By  Mr.  Weymann: 

Q.  Mr.  Owens,  the  abandonment  costs  depend 
on  the  terms  of  the  lease,  do  they  not? 

A.     Well,  can  I  answer  that  the  way  I  wish? 

The  Court:  Well,  you  may  answer  it  yes  or  no, 
and  then  you  may  explain  your  answer. 

The  Witness :     No,  they  can 't. 

The  Court:     Now^,  you  may  explain  it. 

The  Witness:  What  I  mean  by  that  is  I  never 
see  the  leases  when  I  go  to  abandon  a  well.  All  I 
am  asked  to  do  is  exonerate  the  bond.  [408] 

The  Court :  Well,  does  that  include  removing  all 
the  material  that  is  reasonably  possible  of  removal  ? 

The  Witness:  Well,  I  just  abandon  wells  and 
pul]  the  pipe  out.  I  don't  remove  any  concrete  or 
fill  any  sump  holes  or  anything  like  that.  If  the 
company  wishes  it,  why,  I  take  that  as  the  contract 
as  a  whole.  [409] 
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The   Court:     That  would  be   additional'? 

The  Witness :     Yes. 

The   Court:     Would  that  be  in  addition  to  the 
$800.00? 

The  Witness:     That  would. 

The  Court:     How  much  would  that  run? 

The  Witness:  Anywhere  from  $800.00  to 
$1,000.00. 

The  Court:     In  addition  to  the  original  $800.00? 

The  Witness :     Yes. 

Q.  By  Mr.  Weymann:  What  wells  did  you 
abandon  in  Playa  del  Rey,  Mr.  Owens  ? 

A.     I  abandoned  the  O.  &  M. 

Q.    When  was  that? 

A.  That  was  in  19.  .  I  can't  recall  the  date,  I 
believe  it  was  1937;  and  I  can't  recall  the  other 
name  of  the  w^ell  there,  Hoyt  Well  No.  8,  I  believe 
is  what  he  called  it.  That  is  across  the  highway 
south  of  the  well  in  question., 

Q.  In  this  estimate  of  abandonment  that  you 
have  given  you  did  not  include  cleaning  up  the 
ground,  did  you? 

A.     On  these  two  locations  I  did. 

Q.  In  the  estimate  of  $800.00  which  you  have 
given  ? 

A.     No,  I  didn't  do  that  for  the  $800.00. 

Q.  That  covers  removing  the  ph.ysical  equip- 
ment from  the  well  only?  A.     Yes. 

Mr.  Weymann:     That  is  all,  Mr.  Owens.  [410] 

Mr.  Dechter :  That  is  all.  Defendant  rests,  your 
Honor. 
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Mr.  Weymann:  At  this  time,  if  the  court  please, 
I  would  like  to  make  a  motion  to  strike  certain 
testimony  from  the  record. 

A  Juror:     Louder,  please. 

Mr.  Weymann:  The  plaintiff  now  moves  to 
strike,  and  requests  the  court  to  instruct  the  jury 
to  disregard  all  testimony  as  to  the  market  value, 
as  of  October  4,  1943,  of  any  oil  or  gas  production 
equipment  and  facilities,  which  on  September  28, 
1942,  were  located  on  the  leasehold  property  of  the 
defendant  and  were  then  by  him.  used  in  the  pro- 
duction of  oil  and  gas  from  the  producing  well 
known  as  Blocks  Well  No.  10,  located  on  defendant's 
sublease  in  this  proceeding. 

The  motion  is  based  upon  the  following  grounds: 

1st.  That  under  defendant's  pleadings  he  de- 
mands compensation  for  an  oil  and  gas  sublease  with 
a  producing  well  thereon  as  a  producing  unit;  that 
issue  was  joined  and  defendant  introduced  evidence 
as  to  value  under  that  state  of  facts. 

2nd.  That  separate  valuations  of  portions  of  a 
single  producing  unit,  to- wit,  of  the  oil  and  gas 
sublease  of  the  defendant  with  a  producing  well 
thereon  and  of  the  equipment  and  facilities  con- 
nected with  said  well  and  necessary  to  produce  the 
same  is  not  permissible  under  the  law. 

3rd.  That  it  conclusively  appears  from  the  un- 
controverted  [411]  evidence  that  the  oil  well  pro- 
ducing equipment,  as  to  which  the  witnesses.  Block, 
Eubin,  and  Rush,  testified  on  market  value  as  of 
October  4,  1943,  were  absolutely  necessary  to  the 
continued  operation  of  said  Block  Well  No.  10,  and 
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that  without  said  or  similar  equipment  said  well 
would  not  be  a  producing  oil  and  gas  well,  but  a 
mere  hole  in  the  ground  lined  with  5300  feet  of  7- 
inch  casing  and  306  feet  of  5%^-inch  liner. 

4th.  That  it  further  ap]3ears  from  all  the  testi- 
mony introduced  by  defendant  as  to  the  market 
value  of  defendant's  oil  and  gas  sublease  as  of 
September  28,  1942,  that  this  value  was  predicated 
upon  the  continued  operation  of  and  production 
from  Blocks  Well  No.  10,  and  the  continued  use  of 
all  of  defendant's  operating  and  producing  facili- 
ties and  equipment  which  were  in,  on  or  connected 
with  said  well  on  September  28,  1942. 

5th.  That  to  permit  a  valuation  of  and  an  award 
to  the  defendant  for  his  leasehold  estate  with  the 
well  thereon  as  an  operating  property  which  was 
capable  of  producing  oil  and  gas  in  commercial 
quantities  over  a  period  of  years,  after  the  govern- 
ment took  possession,  by  using  the  equipment  and 
facilities  which  were  connected  with  and  used  on 
the  Block  Well  on  September  28,  1942,  and  to  make 
a  separate  and  additional  award  for  the  market 
value  of  the  same  equipment  as  of  October  4,  1943, 
would  result  in  a  duplication  of  compensation  [412] 
to  the  defendant  in  this:  that  the  defendant  would 
receive  the  full  market  value  of  a  producing  oil  and 
gas  well  consisting  of  the  potential  future  recovery 
of  oil  and  gas  through  the  well,  and  of  the  facilities 
and  equipment  necessary  for  such  recovery,  and  a 
separate  and  additional  award  for  the  same  facili- 
ties and  equipment  which  were  a  part  of  the  pro- 
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diicing  well  and  constituted  one  of  the  elements  of 
its  value  as  such. 

Mr.  Dechter:  Your  Honor,  this  is  nothing  more 
than  a  repetition 

The  Court:  The  court  is  ready  to  rule,  Mr. 
Dechter. 

T  think  the  motion  should  be  denied  and  it  is 
denied. 

Mr.  Weymann:  May  we  have  an  exception, 
please  ? 

The  Court :     Yes.    I  think,  Mr.  Weymann 

Mr.   Weymann:     Pardon  me? 

The  Court:  I  was  just  going  to  say  the  court 
didn't  have  the  benefit  of  all  that  particular  objec- 
tion at  the  time  the  objection  was  made.  That  is, 
the  motion  that  you  make  to  strike  is  in  so  mu-ch 
more  particularity  than  the  objection  was  made  that 
the  court  had  to  rule  upon  the  objection  as  it  was 
made  and  based. 

In  addition  to  that,  I  think  by  granting  that 
motion  there  is  a  certain  part  of  the  testimony  that 
3^ou  would  be  asking  to  strike  which  was  elicited  by 
the  plaintiff  itself.  My  recollection  on  that  point 
is  just  general;  it  may  not  be  [413]  accurate;  but 
in  any  event  the  court  denies  the  motion,  and  you 
have  your  exception. 

Mr.  We^^mann:     Thank  3^ou,  sir. 

The  Court:     Any  further  testimony  to  be  taken? 

Mr.  Weymann:  No  further  testimony,  your 
Honor. 

I  now  wish  to  present  plaintiff's  request  for  an 
additional  instruction  on  the  form  of  the  verdict. 
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The  Court :  May  I  ask  you  gentlemen  how  much 
time  you  think  it  will  take  you  to  argue  this  case  ? 

Mr.  Weymann:  I  think  45  minutes,  if  the  court 
please. 

The  Coui*t:  How  much  time  would  you  like  to 
have,  Mr.  Dechter? 

Mr.  Dechter:  I  think  about  that  estimate. 
Probably  an  hour,  I  would  say. 

The  Court:  Considering  all  of  the  testimony,  I 
think  an  hour  would  be  reasonable  and  the  court 
will  fix  the  time  for  the  argument  with  a  limit  of 
one  hour  to  each  side.  Of  course,  that  doesn't  mean 
that  you  have  to  consume  that  time,  but  that  should 
be  the  outside  limit,  and  I  think  it  is  reasonable. 

As  to  the  time  for  the  argument,  the  court  will 
have  to  examine  more  carefully  the  instructions  and 
is  required  to  state  the  instructions  it  expects  to 
give  in  advance  of  the  argument,  so  the  court  will 
excuse  the  jury  today  and  they  are  ordered  to  re- 
turn tomorrow  morning  at  10:00  o'clock.  [414] 

During  this  period  in  which  they  are  recessed 
they  will  bear  in  mind  the  admonitions  of  the  coui*t 
heretofore  given  them. 

And  as  for  you  gentlemen,  I  think  I  shall  be  able 
to  advise  you  regarding  the  instructions  at  3:00 
o'clock  this  afternoon,  if  you  will  return  at  that 
time. 

Mr.  Dechter:  May  I  m.ake  an  inquiry,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Dechter :  I  presume  the  defendant  will  open 
the  argument  to  the  jury? 
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The  Court:     That  is  usually  done. 

Mr.  Dechter:  Am  I  to  divide  my  time  so  as  to 
leave  enough  to  reply? 

The  Court :  You  may  do  that.  Will  you  gentle- 
men be  available  in  the  event  the  court  needs  some 
help  before  that  time'? 

Mr.  Dechter:     I  will  hold  myself  ready. 

Mr.  Weymann:     I  will  keep  myself  available. 

The  Court:  The  jury  are  now  excused  until  to- 
morrow morning  at  10:00  o'clock.  You  will  bear 
in  mind  the  admonitions  of  the  court  heretofore 
given  you. 

Court  is  now  recessed  until  3:00  this  afternoon. 
(Whereupon,  at  10:25  o'clock  a.m.,  a  recess 
was  taken.)  [415] 


Los  Angeles,   California, 
Tuesday,  July  31,  1945.     10:00  a.m. 

The  Court:  You  gentlemen  have  seen  the  form 
of  verdict  which  the  court  expects  to  give? 

Mr.  Weymann:     Yes,  I  have. 

The  Court:     You  have  no  objection  to  it? 

Mr.  Weymami:     No   objection. 

The  Court:  Your  only  objection  is  as  to  the  date 
of  September  28,  1942? 

Mr.  Dechter:  That  is  correct,  your  Honor,  the 
same  as  I  announced  yesterday. 

The  Court:    Yes,  and  otherwise  you  agree  to  it? 

Mr.  Dechter:  As  to  the  form,  I  have  no  objec- 
tion. 
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The  Court :  The  members  of  the  jury  are  present 
and  in  their  places,  is  it  so  stipulated? 

Mr.  Wejnnann:     So  stipulated. 

Mr.  Dechter:     So  stipulated. 

The  Court:  Mr.  Weymann,  pardon  me  just  a 
moment.  After  your  agreement  as  to  the  form  of 
verdict,  is  it  your  desire  to  withdraw  your  addi- 
tional instruction? 

Mr.  Weymann:     I  withdraw  that. 

The  Court:  Very  well.  The  court  will  just  re- 
turn it  to  you. 

The  Court :     You  may  proceed  with  the  argument. 

Mr.  Weymann:  The  plaintiff  withdraws  in- 
tended instruction   [417]   16-A. 

Mr.  Dechter:  Your  Honor,  may  I  ask  permis- 
sion that  the  Exhibit  C  of  the  amended  complaint 
be  available  to  the  jury  for  the  purpose  of  their 
seeing  what  the  inventory  consists  of? 

The  Court:  Well,  I  think  it  was  referred  to  in 
the  evidence  without  any  objection,  and  I  can  see 
no  objection  to  the  jury's  having  it  now. 

Mr.  Weymann:     No  objection. 

Mr.  Dechter:     Thank  you. 

Lady  and  gentlemen  of  the  jury,  first  let  me 
thank  you  for  your  patience  and  kind  consideration 
of  this  case.  I  don't  believe  this  case  is  too  com- 
plicated. There  is  only  one  issue  and  that  is,  what 
is  the  defendant,  Sam  Block,  entitled  to  receive  be- 
cause the  government  saw  fit  on  September  28,  1942, 
to  take  away  from  him  a  producing  oil  well  to- 
gether with  the  machinery,  equipment  and  fix- 
tures necessary  to  operate  that  well,  and  took  away 
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in  addition  a  10  7/12  per  cent  sublessor's  or  over- 
riding royalty.  The  government  felt  that  it  was 
necessary  to  have  this  property  for  a  gas  reservoir 
and  took  this  other  property  as  shown  on  the  mai) 
which  has  been  offered  in  evidence. 

Now,  fortunatel}^  in  this  country  we  have  a  pro- 
vision in  our  Federal  Constitution  and  in  the 
State's  Constitution  we  have  a  similar  provision 
that  where  the  government  elects  to  take  away  prop- 
erty belonging  to  an  individual,  it  must  as  a  [418] 
condition  make  fair  and  just  compensation  to  that 
individual,  and  those  words,  fair  and  just,  have 
been  used  by  our  Constitution  over  and  over  again. 

Now,  in  attempting  to  arrive  at  some  definition 
of  fair  and  just  compensation,  they  have  also  used 
the  term  "fair  market  value."  Fair  market  value 
ordinarily  is  what  a  person  who  is  interested  in 
making  or  purchasing  an  investment  would  give 
and  what  a  seller  who  is  willing  to  dispose  of  his 
investment  would  take.  [419] 

Ordinarily,  fair  market  value  is  easy  to  arrive 
at  wdiere  there  are  sales  and  purchases  or  a  con- 
stant market,  and  in  testing  the  opinions  of  expert 
witnesses  on  values  like  on  commodities,  like  on 
wheat  or  real  estate,  you  have  readily  available  to 
you  the  sales  in  the  particular  neighborhood,  you 
have  available  to  you  what  T^eople  are  asking  and 
what  people  are  receiving;  but  sometimes  it  hap- 
pens, even  in  the  case  of  real  estate;  that  there  are 
no  sales  and  there  are  no  purchases  and  property 
isn't  on  the  market,  and  the  courts  have  said  in 
those  kinds  of  cases  that  you  arrive  at  what  is  an 
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informal  estimate  or  even  an  informal  guess.  In 
other  words,  you  get  all  the  information  that  is 
available  and  from  that  information  you  try  to 
arrive  at  what  the  market  value  would  be  if  there 
had  been  a  market. 

Now,  in  this  particular  case  we  have  a  peculiar 
kind  of  property.  It  is  a  property  which  consists 
of  taking  out  something  from  the  ground.  It  is 
similar  to  crops  to  be  used  in  the  future,  only  in- 
stead of  having  to  plant  those  crops  the  product  is 
already  there. 

In  arriving  at  market  value  a  purchaser  and 
seller  naturally  takes  into  consideration  the  con- 
ditions of  the  market,  the  value  of  the  money.  Now, 
for  example,  it  is  a  simple  matter  to  know  that 
during  the  '30 's  the  price  of  commodities  and  real 
estate  would  have  been  entirely  different  from  what 
they  are  at  the  present  time.  Likewise,  money 
commanded  a  much  [420]  larger  purchasing  power 
and  commanded  a  higher  interest  rate  than  it  does 
at  the  present  time.  Now,  those  are  things  that  a 
buyer  and  seller  take  into  consideration.  A  buyer 
takes  into  consideration  how  much  his  money  will 
earn  him,  how  much  more  will  it  earn  him  by  mak- 
ing an  investment;  the  seller  takes  into  considera- 
tion what  will  I  do  with  the  money?  What  will 
the  money  get  me  if  I  sell  this  piece  of  property  ? 

We  all  know  that  lately,  and  particularly  since 
the  war,  everybody  has  believed  and  felt  that  we 
are  in  a  period  of  inflation,  and  people  have  sought 
to  hedge  against  inflation.  That  is  indicated  by 
the  fact  the  banks  are  crowded  with  money,  and 
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people  who  own  that  money  are  trying  to  find  a 
place  to  put  it.  Why?  Because  whereas  five  years 
ago  you  could  have  bought  three  bunches  of  carrots 
for  a  dime  you  know  what  you  have  to  pay  for 
them  now.  That  is  the  best  indication  of  what  the 
value  of  the  dollar  was  five  years  ago  and  is  now. 
So  people  are  tr^dng  to  transplant  their  dollars  into 
something  so  if  the  dollar  gets  cheapened  their 
commodity  will  rise  in  proportion. 

Now,  the  best  hedge  against  inflation  is  buying 
commodities.  One  difficulty  and  one  great  problem 
in  buying  a  commodity  like  wheat,  supposing  you 
bought  wheat  in  July  for  delivery  in  December,  and 
you  expected  wheat  to  go  u])  by  December  but  it 
didn't  go  up,  well,  you  have  to  take  that  wheat  in 
December,  you  have  to  put  it  in  a  warehouse,  you 
have  to  pay  warehouse  [421]  charges.  With  oil 
you  don't  have  to  do  that.  That  oil  is  in  the  ground, 
you  have  a  permanent  warehouse  there,  and  you 
take  it  out  gradually  and  you  get  what  the  market 
value  of  the  dollar  is  over  the  period  of  the  life  of 
the  well. 

Buyers  have  taken  that  into  consideration,  and 
they  feel  oil  is  one  of  the  best  hedges  against  in- 
flation. 

Now,  you  have  here  a  conflict  of  testimony  be- 
tween the  witnesses.  You  have  the  testimony  of 
Mr.  Block  that  the  value  of  the  leasehold  to  him  is 
$35,000.00.  Now,  he  is  not  a  lawyer  and  he  doesn't 
know  that  that  doesn't  constitute  market  value.  It 
^  must  be  the  value  to  both  a  buyer  and  a  seller;  not 
■   just  to  him  alone.     But  he  is  sincere  in  his  belief 
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because  he  feels  that  at  the  rate  of  25  barrels  a  day 
he  would  get  more  than  that  over  a  period  of  10 
years.  He  hasn't  taken  into  consideration  shut- 
down time,  but  he  feels  that  when  the  well  is  shut 
down  the  oil  is  still  there,  and  when  the  well  is 
again  put  on  production  he  gets  that  oil  out.  We 
have  his  testimony  as  to  the  personal  property,  that 
it  IS  worth  $22,000.00. 

Now,  an  ovviier  has  a  right  to  give  his  testimony 
as  to  value,  even  though  he  hasn't  had  experience. 
But  in  this  particular  case  Mr.  Block  has  been  in 
the  oil  well  equipment  business  for  a  long  time,  and 
it  appears  from  his  testimony,  the  testimony  of  Mr. 
Kubin,  the  testimony  of  Mr.  Rush,  that  there  was 
practically  no  new  equipment  available  at  or  about 
[422]  the  time  the  government  took  this  well  over, 
and,  therefore,  second-hand  or  used  equipment  com- 
manded a  very  high  price.  And  we  have  the  un- 
contradicted testimony  of  Mr.  Rubin  that  the  O.P.A. 
ceiling  price  was  about  15  per  cent  Ijelow  that  of  the 
new  price. 

Now,  we  have  Mr.  Rubin's  testimony,  an  unbiased 
witness,  a  man  who  has  been  in  this  business  since 
1928,  that  the  property  described  on  the  inventory 
plus  two  additional  tanks,  which  the  government 
inadvertently  left  off  the  inventory,  and  which  Mr. 
Weymann  stipulated  was  on  the  property  when  the 
government  took  it  over,  was  worth  $22,000.00. 

Mr.  Rush,  a  man  who  has  been  in  business  for 
himself  for  approximately  12  years,  I  believe  he 
testified,  prior  to  that  time  was  with  the  General 
Petroleum  Corporation  for,  I  think  he  testified,  17 
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or  18  years  doing  the  same  thing,  buying  and  selling 
used  equipment,  testified  that  the  property  de- 
scribed on  the  inventory  was  worth  $18,000.00,  but 
he  did  not  include  the  tanks  because  the  tanks  were 
not  on  the  inventory. 

Mr.  Rubin  and  Mr.  Block  both  testified  that  those 
two  tanks  were  worth  $750.00  apiece  or  $1500.00. 

Now,  we  have  the  testimony  of  Mr.  Crown.  Mr. 
Crown,  an  engineer  who  was  with  the  State  of  Cali- 
fornia for  16  3' ears,  I  believe  his  testimony  was, 
gave  a  valuation  which  I  think  was  ultra-conserva- 
tive. He  testified  that  the  value  of  the  leasehold 
interest,  eliminating  any  consideration  of  the  [423] 
personal  propertj'  or  equipment,  was  $11,000.00; 
That  the  value  of  the  overriding  royalty  interest  was 
$3120.00.  [424] 

Now^,  we  have  that  testimony  on  one  side.  Then, 
we  have  the  testimony  of  the  State's  or  the  govern- 
ment's experts.  Mr.  Wents  testified  that  the  lease- 
hold interest  is  worth  $2700.00. 

Mr.  Oliver  testified  that  the  leasehold  interest  is 
worth  $3150.00.  Did  they  take  into  consideration 
what  the  production  had  been  for  21  months  prior  ? 
No.  Did  they  take  into  consideration  the  fact  that 
the  price  had  already  changed  from  80  cents  to  94 
cents  a  barrel?  No,  although  they  knew  it  had 
changed,  although  Mr.  Oliver  knew  that  for  years 
the  oil  industry  had  been  clamoring  that  the  price 
of  crude  was  too  low,  considering  the  cost  of  pro- 
ducing oil,  although  he  knew  we  were  in  a  period 
of  inflation. 

Now,  I  think  it  is  interesting,  lady  and  gentle- 
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men,  to  see  just  what  the  production  of  this  par- 
ticular well  was  for  two  years  prior  to  the  time 
that  the  government  took  it  over.  Isn't  that  a 
reasonable  thing  that  a  buyer  would  inquire  into 
if  he  were  bujdng  an  apartment  house  or  if  he  were 
buying  a  going  business?  Isn't  that  the  natural 
thing  that  you  want  to  know,  what  you  are  going 
to  make  from  it?  How  much  more  should  that  be 
true  in  the  case  of  an  oil  well  where  you  are  relying 
on  the  production  you  get  from  the  well? 

Now,  I  shall  take  these  figures,  and  with  the 
court's  permission,  I  would  like  to  put  these  figures 
on  the  blackboard  to  show  proof  of  what  the  pro- 
duction for  the  two  previous  years  was.  In  using 
these  figures  I  have  taken  the  government's  [425] 
own  exhibit  which  is  Plaintiff's  Exhibit  8  and  which 
exhibit  I  believe  the  court  will  hand  you  for  your 
examination.  I  don't  presume,  your  Honor,  there 
will  be  any  objection? 

The  Court:  If  the  jury  desires  to  have  the  ex- 
hibits, they  are  entitled  to  them. 

Mr.  Dechter:  Very  well.  Now,  in  this  Plaintiff's 
Exhibit  8,  which  is  the  summary  of  the  actual  pro- 
duction by  months  of  the  Block's  Oil  Company 
Colly  No.  10  well,  if  we  start  with  October,  1940, 
and  go  to  September,  1942,  which  would  be  two 
years  prior  to  the  time  that  the  government  took  it 
over,  we  find  these  figures:  October,  860  barrels. 
November,  687  barrels.  December,  570  barrels. 
That  makes  a  total  of  2117  barrels.  Production  for 
the  year  1941  is  6614  barrels.     For  January,  1942, 
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to   September,  1942,  we  have  4913  barrels.     That 
adds  up  to  13,644  barrels. 

Now,  if  we  take  the  valuation  of  Mr.  Oliver  of 
80  cents  a  barrel,  we  get  $10,915.20.  Now,  that  is 
100  i3er  cent  of  the  production.  Now,  Mr.  Block's 
leasehold  interest  is  only  70  per  cent,  so  we  take 
70  per  cent  of  $10,915.20  and  that  amounts  to 
$7,640.64. 

Now,  Mr.  Block  testified  that  the  normal  cost  for 
operating  the  well  was  $50.00  a  month.  The  gov- 
ernment's witness,  Mr.  Wents,  testified  that  it  was 
$100.00  a  month,  j^lus  15  per  cent  of  the  production 
or  approximately  $1380.00  a  year.  We  have  got  two 
years  here,  so  w^e  take  off  two  years'  operating  [426] 
expense,  according  to  the  government's  own  wit- 
ness, which  would  be  $2760.00.  That  leaves  $4880.00. 
That,  lady  and  gentlemen,  is  what  Mr.  Block  or 
anybody  owning  that  well  would  have  received  for 
two  years  prior  to  the  date  the  government  took  it 
over,  which  Mr.  Oliver  and  Mr.  Wents  want  you 
to  believe  was  worrli  only  $2700.00  from  Mr.  Wents' 
standpoint,  and  $3150.00  from  Mr.  Oliver's  stand- 
point. 

Now,  so  far  as  the  10  7/12  per  cent  interest  is 
concerned,  that  is  gross  overriding  or  sublessor's 
interest,  and  if  we  take  10  7/12  per  cent  of  $10,- 
915.20,  that  would  be  $1155.  That  is  what  the 
10  7/12  per  cent  would  have  earned  for  the  two 
years  previous  to  September  of  1942  that  both  Mr. 
Oliver  and  Mr.  Wents  say  was  worth  approximately 
$131.00. 

Now,  in  addition,  to  illustrate  how  zealous  the 
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government's  witnesses  were  to  make  a  showing  for 
a  very  wonderful  client,  the  government,  who  un- 
doubtedly will  have  a  lot  of  business  for  them,  Mr. 
Oliver  knew  that  the  production  for  the  year  of 
1942  was  7255  barrels,  but  in  his  estimate  of  what 
the  production  would  be  for  1942,  he  put  6400  bar- 
rels, a  difference  of  855  barrels.  Now,  in  these 
cases  these  experts  are  trying  to  give  you  what  is 
supposed  to  be  a  reasonable  estimate  of  what  the 
well  would  do. 

Now,  where  they  had  a  chance  of  checking  their 
estimate  and  they  knew  their  estimate  was  deficient, 
did  they  make  any  attempt  to  correct  if?  No.  [427] 
In  the  year  1943 — incidentally,  Mr.  Wents  only  esti- 
mated 1942  production  at  6133  barrels  although  in 
June,  1945,  he  knew  that  the  production  for  1942 
was  7255  barrels.  They  estimated,  Mr.  Oliver  esti- 
mated the  production  for  1943  at  5800  barrels.  Yet, 
they  had  six  months'  production  for  1943  which 
showed  4124  barrels,  in  other  words  almost  prac- 
tically more  than  80  per  cent  in  the  first  six  months 
of  what  they  estimated  for  the  full  year. 

Now,  another  thing,  they  give  an  option,  Mr. 
Oliver,  for  example,  that  the  well  and  the  equip- 
ment is  worth  $5650.00.  In  other  words,  he  gives 
a  valuation-  of  $2600.00  for  the  equipment.  Now, 
lady  and  gentlemen,  you  will  all  remember  that 
when  his  Honor  asked  Mr.  Oliver  could  he  give  the 
fair  market  value  of  this  equipment  on  September 
of  1942  he  said  no,  he  couldn't  give  that  valuation. 

Mr.  Wents,  when  he  was  asked  the  same  question, 
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said  be  didn't  figure  it  that  way.    He  figured  what 
the  salvage  vakie  would  be  10  years  from  now. 

Now,  the  government  is  taking  over  a  going  well. 
They  wanted  a  going  well.  They  could  have  con- 
demned just  the  land  alone  and  said  to  Mr.  Block, 
"We  don't  want  your  personal  property  and  equip- 
ment. You  can  take  that  off."  But,  they  wanted  a 
going  oil  well  and  you  can't  have  a  going  w^ell  un- 
less you  have  all  this  i^ersonal  equipment,  and  they 
wanted  it  installed  so  as  to  use  for  an  oil  well  and 
that,  lady  and  gentlemen,  is  the  value  that  you  have 
to  put  on.  What  would  [428]  it  have  cost  on  Sep- 
tember 28,  1942,  to  replace  that  equipment  and  in- 
stall for  use  to  operate  this  oil  well? 

Now,  you  have  the  testimony  of  three  men,  two 
of  them  unbiased,  all  of  whom  have  been  in  this 
business  of  buying  and  selling  equipment,  not  like 
Mr.  Wents  or  Mr.  Oliver  whose  experience  has  been 
like  most  of  us  in  buying  clothing  or  buying  shoes, 
or  even  if  you  are  in  the  business  of  buying  some- 
thing once  in  a  while,  and  then  they  don't  have  that 
experience  directly.  It  is  merely  that  they  recom- 
mend as  an  engineer,  and  we  all  know  that  most  of 
these  people  have  purchasing  agents  or  do  the  busi- 
ness themselves.  Now,  some  of  them  could  testify 
as  to  any  purchases  that  they  made,  going  do^vn  and 
shopping,  but  even  so,  they  admit  they  aren't  in  the 
business.  [429] 

Now,  here  is  equipment  worth  $22,000.00  accord- 
ing to  Mr.  Rubin  and  Mr.  Block ;  worth  $19,500.00 
according  to  Mr.  Rush,  if  you  take  his  testimony 
of  $18,000.00  and  add  $1,500.00  for  the  tanks ;  and 
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they  want  you  to  believe  that  the  value  of  the  well 
and  the  equipment  is  $e5,650.00.  It  would  have  been 
much  better  for  Mr,  Block  to  forget  about  the  oil 
well  and  move  his  equipment  off  and  sell  it,  because 
according  to  Mr.  Eubin  he  would  have  gotten  the 
new  prices  for  it  less  15  per  cent,  and  there  is  no 
contradiction  of  that  testimony. 

Now,  is  it  logical  to  assume  that  a  person  would 
continue  to  operate  an  oil  well  and  leave  an  invest- 
ment of  $22,000.00  or  $19,500.00,  whichever  you 
want  to  use,  for  10  years,  when  at  the  end  of  10 
years  he  won't  even  get  but  a  small  fraction  of  that 
investment  back  ?  That  is  forgetting  about  the  fact 
that  it  cost  a  tremendous  sum  of  money  to  drill  this 
well  originally.  Even  Mr.  Oliver  testified  that  the 
replacement  value  on  September  28,  1942,  would 
have  been  $19,800.00,  or  approximately  close  to 
$20,000.00,  but  he  quahfied  that  by  saying  ''new." 
We  will  take  off  15  per  cent,  because  it  was  used, 
because  he  himself  admitted,  and  so  did  our  wit- 
nesses, that  new  equipment  wasn't  available,  that 
major  oil  companies  who  always  buy  new  were 
forced  to  buy  used  because  there  was  no  new  equip- 
ment available.  Is  it  logical  to  assume  that  a  per- 
son would  leave,  even  according  to  Mr.  Oliver, 
$19,800.00  worth  of  equipment  on  a  well  for  ten 
years  to  get  back  $5600.00?  [430] 

We  have  the  testimony  that  all  it  would  have  cost 
Mi\  Block  to  abandon  the  well  in  1942  and  to  clean 
up  the  premises  would  have  been  $800.00  for  aban- 
doning the  well  and  another  $800.00  or  $1,000.00  for 
cleaning  up  the  premises.    That  is,  like  filling  up  the 
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?iimj)s  where  the  oil  is  stored,  knocking  out  cement 
and  making  the  premises  the  way  they  Avere  origi- 
nally. 

Incidentally,  Mr.  Wents,  who  is  not,  in  my  opin- 
ion, qualified  as  an  expert,  was  asked,  however,  on 
3ross  examination  about  only  four  items,  I  believe 
it  is,  and  they  appear  on  page  4  of  the  inventory. 
Yes,  four  items.  Let  me  amend  that.  Four  items 
^vhich  appear  on  page  4  and  the  derrick  which  ap- 
pears on  page  3.  And  those  items  according  to  his 
figures  come  to  $13,622.00,  those  items  alone.  In 
other  words,  he  testified  six  cents  a  foot  for  4950 
feet  of  three-quarter  inch  sucker  rods,  seven  cents  a 
foot  for  1500  feet  of  seven-eighths-inch  sucker  rods, 
25  cents  a  foot  for  6487  feet  of  tubing,  $1.25  for 
seven-inch  casing  and  $3400.00  for  the  derrick.  And 
when  you  examine  the  inventory,  you  find  in  addi- 
tion the  inventory  consists  of  pumping  equipment, 
engines  and  numerous  other  items. 

Now,  another  point.  Mr.  Oliver  was  questioned 
about  this  discount  factor,  and  I  think  it  is  simple 
knowledge  when  you  discount  money  that  you  re- 
ceive on  a  future  date  down  to  the  present  date,  that 
by  that  is  meant  the  same  thing  as  the  insurance 
companies  do  when  they  discount  annuity  rates  and 
[431]  things  of  that  kind ;  they  figure  what  accord- 
ing to  the  prevailing  rate  of  interest  it  would  take 
for  one  dollar  today  to  amount  to  so  much  in  10 
years.  Mr.  Oliver  apparently  found  it  difficult  to 
say  yes  or  no  to  a  question  asked  by  me,  so  he  had 
to  argue.  He  said  no,  it  wasn't  exactly  the  money 
rate.    In  other  words,  he  realized,  apparently,  that 
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an  eight  per  cent  discount  factor  was  not  at  all  the 
usual  rate  prevailing  in  September  of  1942.  You 
members  of  the  jury  know  what  you  received  for 
your  money  in  the  bank ;  you  know  what  you  receive 
when  you  try  to  make  an  investment,  and  you  all 
know  that  four  per  cent  would  be  a  liberal  rate  at 
the  present  time.  In  other  words,  whereas  in  the 
'30s  real  estate  loans  were  made  on  a  seven  or  eight 
per  cent  basis,  you  can  get  any  building  and  loan 
association  or  any  bank  or  insurance  company  to 
make  them  on  the  basis  of  four  per  cent  at  the 
present  time.  So  he  has  to  explain  that,  and  he 
says,  "Well,  I  took  into  consideration  the  hazard 
involved."  Well,  that  would  be  fine,  that  would  be 
a  logical  explanation  if  he  adds  to  the  prevailing 
rate  of  four  per  cent  another  four  per  cent  for  a 
possible  hazard.  But  does  he  stop  there?  No.  On 
top  of  that,  after  he  gets  through  discounting  eight 
per  cent  compounded  annually,  he  takes  off  approxi- 
mately 37  per  cent  in  addition  from  the  amount  that 
remains.  In  other  words,  to  give  you  an  illustration, 
let's  take  the  leasehold  estate.  He  says  the  value  of 
the  leasehold  estate  after  discounting  [432]  the  eight 
per  cent  compounded  annually  is  $4980,  but  he  says 
the  fair  market  value  is  $3150.00,  or  he  takes  off  an 
additional  $1830.00,  which  amounts  to  approxi- 
mately 37  and  a  fraction  per  cent.  Now,  he  does  the 
same  thing  with  the  overriding  royalty  interest, 
which  the  13  1/3  per  cent,  he  says,  after  using  the 
discount  factor  of  eight  per  cent  compounded  an- 
nually amounts  to  $2760.00;  he  takes  off  $1750.00, 
which  amounts  to  approximately  36Vi>  per  cent. 
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Now,  you  can't  blow  hot  and  cold.  Either  one 
hing  is  a  discount  factor  and  the  other  thing  is  a 
lazard.  But  what  does  he  do  ?  If  you  take  the  dif- 
erence  between  four  per  cent  and  eight  per  cent 
md  compound  it  annually  for  a  period  of  eight 
'"ears,  as  he  did,  it  would  amount  to  37  per  cent  or 
nore  over  the  period  of  eight  years.  So,  in  other 
vords,  he  is  deducting  approximately  37^/2  per  cent 
wice  when  he  uses  the  eight  per  cent  factor,  when 
^ou  take  into  consideration  the  prevailing  money 
•ate. 

Now,  they  say  they  take  into  consideration  the 
lazard  involved.  Now,  there  is  nothing  in  this 
vorld  that  doesn't  involve  a  hazard.  Money  in  the 
)ank  is  lost  because  a  bank  fails;  a  person  has  a 
milding  like  the  Empire  State  Building  and  along 
3omes  a  bomber  and  destroys  two  stories  of  it.  No- 
)ody  ever  expected  anything  like  that  would  hap- 
pen. In  other  words,  there  are  hazards  which  are 
mexpected,  but  which  a  purchaser  or  investor  con- 
siders so  extraordinary  that  he  [433]  doesn't  take 
;hem  into  consideration. 

For  example,  the  railways  during  the  '20s  and  '30s 
Dought  railroad  bonds,  paid  par,  and  they  are  sup- 
posed to  pay  four  and  five  per  cent  per  annum;  but 
luring  the  '30s  you  could  have  bought  them  for 
[rom  15  to  30  dollars  on  the  thousand,  so  you  would 
lave  gotten  something  like  20  per  cent  interest  on 
^our  money.  But  now  they  are  back  to  par  and 
ibove  par  and  you  can  only  get  approximately  three 
)r  four  per  cent  on  second-grade  railroad  bonds, 
tvhich  goes  to  show  that  even  railroads  with  all  their 
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investment  counsel  sometimes  can't  foresee  every- 
thing that  takes  place,  but  they  take  what  is  a 
normal  as  a  guide.  Nowadays  persons  who  buy 
royalties  and  buy  oil  rights  buy  it  principally  as  a 
hedge  against  inflation. 

For  example,  in  a  leading  textbook  on  appraisal 
by  Paul  Paine  he  says,  at  page  164 : 

"During  the  recent  years  many  of  the  largest 
transactions  in  royalty  interests  have  grown  out  of 
buyers'  quests  for  hedges  against  the  adverse  effects 
of  inflation.  This  type  of  buyer  is  not  concerned 
with  an  early  payout  and  early  earning,  but  is  much 
occupied  with  the  estimate  of  recoverable  oil  in 
the  ground." 

Now,  another  thing  I  asked  Mr.  Oliver  was  did  he 
take  into  consideration  possible  increases  in  produc- 
tion. No.  [434]  But  he  did  admit  there  were  meth- 
ods of  increasing  the  production;  he  did  admit  the 
efficiency  of  operating  oil  wells  has  increased. 

And  in  another  book  by  Dorsey  Hager,  Funda- 
mentals of  the  Petroleum  Industry,  published  by 
McGraw-Hill  Book  Company  in  1939,  at  page  399 
the  author  says: 

"A  good  royalty  comprises  the  following  specula- 
tive features  above  its  safety  in  yield: 

"1.     There  is  a  chance  of  a  rise  in  oil  prices. 

"2.  There  is  a  chance  of  higher  oil  recovery 
tlian  the  original  estimate  because  of  engineering 
efficiency  in  future  years. 

'■'3.  There  is  in  many  oil  fields  the  possibility  of 
dee])er  pay  zones  which  when  tapped  may  more 
than  double  the  value  of  the  royalty." 
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Now,  certainly,  it  seems  to  me,  that  a  buyer  in  the 
oil  business  would  certainly  take  into  consideration 
that  sooner  or  later  the  price  of  oil  was  going  to  be 
raised.  All  he  has  to  go  by  is  to  go  by  past  experi- 
ence. In  the  last  war  oil  went  to  $4.00  a  barrel. 
Nowadays  we  have  hearings  in  Congress  in  which 
they  ask  Congress  to  force  the  OPA  to  lift  its  ceil- 
ings so  as  to  increase  the  price  of  crude  oil. 

Mr.  Oliver  knows  about  those  things.  He  knows 
about  all  these  articles,  yet  he  doesn't  take  that  into 
consideration. 

Now,  let's  take  the  stocks  of  the  guilt  edge  oil 
companies  [435]  like  Standard  Oil  of  California, 
Standard  Oil  of  New  Jersey,  why,  when  they  show 
an  annual  income  of  three  or  four  dollars  a  share 
a  year  it  is  supposed  to  be  phenomenal,  and  their 
shares  sell  for  around  $40.00,  $50.00  a  share,  and 
Standard  Oil  when  it  pays  a  dividend  of  $2.00  a 
share,  as  it  has  up  until  about  a  year  ago  when  it,  I 
think,  increased  it  to  $3.00  a  share,  people  thought 
that  was  a  pretty  good  dividend  on  that  stock. 

In  other  words,  oil  companies,  if  they  figure  on 
getting  10  per  cent  return,  gross  return  on  their 
money,  they  think  it  is  a  pretty  good  return. 

Now,  let  me  ask  you  this  question:  Do  you  ever 
hear  of  a  major  oil  company  or  a  large  oil  com- 
pany ever  selling  production?  The  only  time  you 
ever  hear  of  that  is  when  they  go  into  bankruptcy 
or  into  receivership.  Oil  companies,  as  a  rule,  keep 
their  wells  and  operate  them  until  they  get  the  last 
drop  of  oil  out  of  them. 

Lately  there  has  been  a  seller's  market  in  every- 
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thing,  not  alone  oil;  in  real  estate,  in  any  kind  of 
commodity.  It  is  the  seller  who  lays  down  the  price 
and  the  buyer  can  take  it  or  leave  it.  And  you  can 
remember  only  four  or  five  years  ago  when  real 
estate  went  begging.  Now,  that  is  particularly  true 
in  the  oil  industry. 

At  the  opening  of  this  trial  the  court  asked  both 
sides  to  stipulate  that  instead  of  waiting  on  cross 
examination  the  [436]  parties'  experts  could  give 
testimony  as  to  sales  or  offers  on  direct  examination, 
and  we  both  stipulated.  Mr.  Oliver  and  Mr.  Wents 
never  sold  or  bought  a  well  in  del  Rey.  They  never 
gave  any  evidence  of  any  particular  sales  or  par- 
ticular purchases.  And  I  think  you  can  draw  the 
inference  from  that  that  it  Vv'as  impossible  for  them 
to  do  it  because  the  only  time  a  sale  takes  place  is 
when  a  company  goes  bankrupt,  a  person  dies  and 
they  have  to  pay  inheritance  taxes,  or  some  other 
emergency  comes  along,  because  people  who  buy  oil 
property  buy  them  with  the  idea  of  getting  their 
money  back  gradually  over  a  period  of  years. 

And,  talking  about  taxes,  here  is  another  advan- 
tage that  an  oil  buyer  considers,  and  that  is  when 
he  buys  an  oil  royalty,  when  he  buys  an  oil  property, 
271/4  per  cent  of  the  income  from  the  property  is 
not  subject  to  income  taxes.  That  is  an  allowance 
that  is  made  by  the  government  for  what  is  called 
depletion,  and  it  is  an  arbitrary  allowance.  Natu- 
rally, to  purchasers  of  oil  properties — and  most  pur- 
chasers of  oil  properties  are  in  the  heavy  tax 
bracket — that  means  a  lot  to  them  that  271/2  per  cent 
of  that  income  is  not  going  to  be  subject  to  60  or  70 
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per  cent  income  tax  rate.     The  government's  wit- 
nesses gave  that  no  consideration  at  all. 

Now,  it  is  my  contention  that  the  opinions  of  the 
government's  witnesses  were  so  low  and  so  unrea- 
sonable that  you  members  of  the  jury  would  have 
the  right  to  disregard  the  [437]  same  entirely. 

Another  thing  I  want  to  call  to  your  attention  is 
that  on  this  curve  that  Mr.  Oliver  drew,  you  have 
noticed  from  about  January  of  1940  down  to  July  of 
1943  that  there  wasn't  much  fluctuation,  and  if  you 
take  Plaintiff's  Exhibit  8  and  examine  it,  as  I  hope 
you  will  all  do,  you  will  find  that  the  production 
was  fairly  steady  during  that  period,  that  there 
were  some  months  that  were  a  little  bit  higher  than 
others,  and  Mr.  Oliver  admitted  that  that  might  be 
due  to  the  fact  that  there  was  a  shutdow^n  because 
maybe  a  joint  of  pipe  had  to  be  repaired,  maybe  a 
valve  had  to  be  taken  out  and  put  back;  and  now- 
adays when  that  is  done  you  want  to  shut  dowTi 
more  than  usual  because  it  is  just  as  difficult  to  find 
replacements  on  that  type  of  oil  well  equipment  as 
some  of  you  members  of  the  jury  have  found  in 
finding  replacement  parts  for  your  cars.  [438] 

I  would  like  the  privilege,  your  Honor,  of  having 
the  balance  of  my  time  to  reply.    Thank  you. 

The   Court:     Mr.   Weymann,   I  think  the   court 
will  take  a  very  short  recess  at  this  time.    The  mem- 
bers of  the  jury  will  bear  in  mind  the  admonitions 
of  the  court.    Return  when  called  by  the  bailiff. 
(A  short  recess  was  taken.) 

The  Court:  The  jurors  are  all  in  their  places, 
is  it  so  stipulated? 
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Mr.  Weymann:     So  stipulated. 

Mr.  Dechter:     So  stipulated. 

The  Couii;:     Proceed,  Mr.  Weymann. 

Mr.  Weymann:  May  it  please  the  court,  lady 
and  gentlemen  of  the  jury,  Mr.  Dechter,  Mr.  Dech- 
ter as  an  experienced  oil  attorney  has  presented,  I 
am  sure,  the  claim  of  Mr.  Block  in  the  most  favor- 
able possible  light  to  his  client.  That  is  his  right. 
That  is  his  obligation.  Mr.  Dechter 's  obligation  is 
to  Mr.  Block,  his  client,  to  endeavor  to  secure  for 
him  a  verdict  as  high  as  possible  as  my  obliga- 
tion is  to  the  government  of  the  United  States  and 
through  it  to  the  peo])le  of  the  United  States. 

We  are  sometimes  prone  to  think  of  the  govern- 
ment as  a  distant,  impersonal  entity  so  that  we  are 
apt  to  forget  that  the  government  after  all  is  noth- 
ing more  or  less  than  an  agency  through  which  the 
people  transact  their  common  affairs  and  do  [439] 
their  common  business. 

In  arriving  at  a  verdict  in  condemnation  suit,  I 
think  a  jury  has  as  difficult  a  task  as  it  has  in  any 
possible  case  in  which  it  is  called  upon  to  sit,  for 
this  reason.  In  the  ordinary  case  the  question 
presented  to  you  usually  is  did  he  or  didn't  he,  or  ; 
how  much  ?  But,  in  this  case,  you  have  to  ascertain 
a  state  of  mind,  not  a  state  of  mind  now,  but  a  state 
of  mind  as  of  the  date  which  the  court  will  give  you 
in  its  instructions.  That  is  to  say,  you  have  to 
place  yourselves  in  the  state  of  mind  or  in  the  posi- 
tion of  a  willing  seller  and  a  willing  buyer  as  of 
September  of  1942  who  are  informed  of  all  of  the 
facts  favorable  and  unfavorable  which  you  conclude 
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the  evidence  in  this  case  has  disclosed,  and  then  de- 
termine what  those  two  people,  exercising  intelligent 
judgment,  would  determine  they  would  agree  upon. 

Now,  Mr.  Dechter  has  put  some  figures  on  the 
board.  I  am  glad  he  did  that,  for  this  reason.  He 
took  24  months  of  production  prior  to  the  time  the 
government  took  the  property.  He  took  from  the 
exhibit  the  cost  of  production  and  then  deducted 
$50.00  a  month.  Why  did  he  deduct  $50.00  a  month  ? 
Under  examination  by  Mr.  Dechter  of  Mr.  Block, 
he  was  asked  what  is  the  cost  of  production  per 
month,  and  Mr.  Block's  answer  was  $200.00  a  month. 
Now,  why  didn't  Mr.  Dechter  tell  you  that?  Did 
he  think  perhaps  you  had  forgotten  the  evidence? 
It  is  here  in  the  record.  Now,  use  $200.00  a  month, 
[440]  the  figures  given  by  Mr.  Block,  and  apply  it 
to  that  illustration  and  see  where  you  get. 

Let  us  take  the  testimony  of  Mr.  Block.  In  his 
opinion  the  value  of  his  leasehold  estate  without  the 
necessary  equipment  to  operate  the  oil  well  was 
$35,000.00,  the  value  of  his  overriding  royalty  was 
$6,000.00,  and  his  estimate  of  the  value  of  the  equip- 
ment $22,000.00.  How  did  he  arrive  at  that?  He 
arrived  at  it  by  estimating  a  life  of  10  years  of  365 
days  each  and  arrived  at  3,650.  Can  you  imagine 
an  oil  well  operating  3,650  consecutive  days?  And 
he  estimated  it  at  25  barrels  a  day,  although  the  esti- 
mate was  that  in  September  of  1942  he  was  actually 
receiving  less  than  17  barrels  a  day,  436  barrels  to 
be  exact  in  September  of  1942. 

When  the  court  asked  him  how  he  was  to  get  that 
oil  out  of  the  ground,  he  said  he  had  the  equipment, 
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the  equipment  was  there,  that  he  intended  to  use 
that  same  equipment  to  get  that  oil  out  of  the 
ground.  He  was  asked  whether  the  well  was  mak- 
ing water.  Oh,  he  didn't  keep  track  of  the  water, 
but  it  was  making  water  all  right,  and  the  more 
water  you  raise  in  proportion  to  the  oil,  the  more  it 
w^ould  cost.  Then,  he  estimated  for  the  return,  his 
operating  profit,  at  the  rate  of  94  cents  a  barrel, 
although  for  a  number  of  months  at  that  time  he 
was  only  receiving  75  cents  a  barrel. 

He  was  asked  whether  he  had  the  records  of  the 
production  of  that  well.  He  said,  "Well,  I  was  ask- 
ing my  man  and  he  said  [441]  he  lost  them."  Well, 
I  am  unable  to  understand  how  a  shrewd  business- 
man like  Mr.  Block,  who  can  meticulously  calculate 
his  estimate  of  the  value  of  that  well  down  to 
$60,032.50,  who  arrives  at  such  close  figures,  is 
so  apparently  careless  about  an  important  matter 
such  as  his  records.  Perhaps  you  can  understand 
why. 

Put  yourselves  in  the  position  of  a  purchaser  in- 
formed of  all  the  facts  and  suppose  a  man  comes 
to  you  and  says,  "I  have  a  producing  oil  well  which 
in  September  of  1942  in  the  last  month  produced 
436  barrels  of  water.  I  have  to  shut  the  well  down 
sometimes  twice  a  year  to  change  the  rods  and 
tubing.  They  break.  I  have  repairs  and  so  forth. 
I  estimate  that  that  well  would  produce  25  barrels 
a  day  for  10  years  from  now  on,  and  I  want  $35,- 
000.00  for  it.  Now,  it  is  true,  of  course,  that  my 
engineer  estimates  total  income  I  will  get  in  those 
10  years  is  only  $14,000.00,  but  I  want  $35,000.00 
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for  it,  and  I  have  the  equipment  to  produce  that 
well  out  of  which  you  may  recover  that  $35,000.00 
with  profit. 

"So,  if  you  can  keep  that  well  going  on  produc- 
tion and  you  are  lucky,  and  you  want  to  take  the 
gamble,  keep  it  going  for  10  years  at  365  days  a 
year  if  it  produces  that  long,  I  v/ill  let  }'oii  have  it 
for  $35,000.00,  but  you  will  have  to  use  the  equip- 
ment in  order  to  get  that.  So,  I  will  sell  you  that 
equipment  for  $22,400.00  and  you  will  have  an 
investment  of  about  $57,000.00  out  of  which  my 
engineer  estimates  you  can  recover  a  maximum  of 
$14,000.00. 

What  would  you  say  as  an  intelligent  buyer  using 
intelligent  judgment '^ 

To  give  you  an  illustration  also,  suppose  I  would 
come  to  you  and  say,  "I  have  an  automobile  that 
I  want  to  sell  you." 

You  would  say,  "How  much  do  you  want  for  it?" 

I  would  say,  "I  want  $2,000.00  for  it." 

"Does  it  run?" 

"Well,  it  will  run  for  10  years.  It  has  got  an  en- 
gine in  it  to  make  it  run." 

"Well,  $2,000.00" 

"Oh,  yes,  but  in  addition,  that  engine  is  in  there. 
That  is  my  engine,  too.  So,  you  pay  me  $2,000.00 
for  the  automobile  and  you  pay  me — $1,000.00  for 
the  engine  necessary  to  operate  it." 

What  would  you  say  to  a  deal  of  that  kind  ?  That 
is  the  proposition  that  Mr.  Dechter  is  advancing 
in  behalf  of  Mr.  Block  here.  Mr.  Block  is  in  the 


458  United  States  of  America  vs. 

position  of  a  man  who  wants  to  have  his  cake  and 
eat  it,  too,  with  lots  of  icing  on  it. 

Then,  to  support  his  contention  of  $22,000.00 
for  the  value  of  that  equipment,  he  brings  in  Mr. 
Rubin.  You  have  seen  Mr.  Rubin.  You  have  heard 
him  testify.  You  can  judge  as  to  the  value  of  his 
testimony.  By  a  strange  coincidence  his  valuation 
of  that  equipment  is  just  the  same  as  Mr.  Block's. 
[443]  How  did  you  arrive  at  if?  He  was  shown  a 
copy  of  the  inventory.  He  looked  it  over  and  then 
estimated  that  the  value  of  that  equipment  was 
$22,000.00.  He  didn't  go  down  and  examine  it. 
He  didn't  go  down  and  look  at  it.  He  looked  at  the 
inventory  and  arrived  at  the  same  conclusion  that 
Mr.  Block  did.  I  think  you  will  agree  that  his  tes- 
timony as  to  that  value  has  about  the  same  worth 
as  that  of  Mr.  Block. 

I  am  not  criticizing  Mr.  Block  for  wanting  all 
he  can  get.  That  is  his  right.  We  come  now  to  Mr. 
Rush.  Mr.  Dechter,  in  his  argument,  mentioned 
$18,000.00  or  $19,000.00  to  you  as  Mr.  Rush's  testi- 
mony, but  when  he  was  asked  how  much  of  that 
equipment  could  actually  be  recovered,  how  much 
of  it  could  actually  be  sold,  it  was  found  that  there 
were  some  5300  feet  of  casing  in  the  hole  which 
would  have  to  stay  there,  and  some  306  feet  of 
liner  which  would  have  to  stay  there,  and  after  re- 
ducing that,  he  arrived  at  a  valuation  of  $12,260.00, 
not  $18,000.00.  Why  didn't  Mr.  Dechter  tell  you 
that? 

But,  taking  this  $12,260.00  and  assuming  that  a 
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buyer  would  take  that  into  consideration,  that  would 
mean  and  remembering  that  Mr.  Rush  testified  that 
the  well  could  not  operate  without  that  equipment 
which  he  valued  at  $12,260.00,  in  other  words,  if 
you  hadn't  any  equipment,  you  might  have  plenty 
of  oil  in  the  ground,  but  if  you  couldn't  get  the 
oil  out,  it  would  be  just  like  an  oil  lease  on  the 
moon.  Oil  in  the  ground  [444]  isn't  worth  a  dollar 
until  you  get  it  out  as  far  as  sales  is  concerned. 

But  take  this  $12,260.00.  That  means  that  if  any- 
body bought  that  well,  and  assuming  that  that  val- 
uation was  correct,  in  order  to  get  $13,494.00  which 
Mr.  Crown  estimates  is  the  ultimate  recovery,  and 
he  is  a  petroleum  engineer,  over  a  course  of  10 
years,  in  addition  to  $12,260.00,  the  purchaser  would 
have  to  make  an  investment  of  $11,000.00  which  is 
the  value  of  the  lease.  That  amounts  to  an  invest- 
ment of  over  $23,000.00. 

I  think  you  will  agree  that  no  one  exercising 
intelligent  judgment  would  make  an  investment  of 
$23,000.00  in  order  to  get  back  over  the  course  of 
10  years  $14,000.00  in  addition  to  whatever  he  might 
be  able  to  sell  the  equipment  for  for  salvage  at  the 
end  of  that  period. 

If  a  man  must  go  into  the  oil  business,  he  can 
buy  many  good  oil  stocks.  He  w^ould  not  put  his 
eggs  in  one  basket  and  run  all  the  risks  and  haz- 
ards incidental  to  the  operation  of  a  single  oil  well 
when  if  anything  hapi^ened  to  it,  the  hazards  of  the 
tubing  or  the  rod  breaking,  getting  stuck  in  the 
hole  and  you  can't  get  it  out,  that  would  end  your 
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oil  well  and  that  would  be  the  end  of  your  invest- 
ment. 

Putting  together  the  estimates  of  these  two  wit- 
nesses, Mr.  Rush  and  Mr.  Crown,  of  whose  sin- 
cerity I  haven't  any  doubt,  you  find  you  have  got 
a  $23,000.00  investment.  Now,  it  is  [445]  utterly 
fantastic  that  an  estimate  of  $23,000.00  to  get  back 
$14,000.00  is  good  business.  Either  Mr.  Rush's  esti- 
mate is  way  off  or  Mr.  Crown's  estimate  is  way 
off,  or  more  probably  both  of  them.  It  just  doesn't 
add  up.  That  is  the  long  and  the  short  of  it. 

Let  us  go  to  Mr.  Crown.  Mr.  Crown  had  one  year 
of  experience  in  advising  private  clients  as  to  val- 
ues. He  had  two  of  them  for  a  year,  two  more  for 
somewhat  less  than  a  year,  and  one  for  a  period  of 
a  couple  months.  I  hope  that  his  clientele  will  in- 
crease. During  that  year  he  made  one  appraisal 
and  his  client  refused  to  buy  some  property  on  the 
strength  of  that  appraisal.  Whether  his  judgment 
was  good  or  not,  we  will  probably  never  know. 

Mr.  Crown  made  a  number  of  errors  of  omission 
and  commission  in  arriving  at  his  estimate  which 
I  want  to  point  out  to  you,  and  in  all  fairness  I 
think  they  may  be  attributed  almost  entirely  to 
the  lack  of  business  judgment  and  experience  which 
comes  only  from  long  experience  in  that  line,  of 
course,  which  Mr.   Crown  obviously  has  not  had. 

On  his  purely  technical  engineering  estimate  of 
the  amount  of  oil  to  be  ultimately  recovered,  he 
comes  very  close  to  Mr.  Oliver's  estimate.  Mr. 
Crown  says  the  ultimate  recovery  in  10  years  for 
100  per  cent  of  the  interest  was  40,300  barrels.  Mr. 
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Oliver  puts  it  at  37,900.00  for  eight  years.  So  far 
as  the  technical  engineering  features  are  [446]  con- 
cerned, Mr.  Crown's  estimate  is  all  right,  but  when 
it  comes  to  exercising  judgment  as  to  the  value 
of  that,  when  it  comes  to  ascertaining  the  facts 
which  go  into  the  value  of  that,  Mr.  Crown  is  sorae- 
vvhat  deficient.  For  example,  he  assumed  that  the 
price  of  oil  for  the  entire  10  years  would  be  94  cents 
a  barrel  although  as  a  matter  of  fact  for  six  months 
of  that  10  years  it  was  only  75  cents  a  barrel. 

Now,  much  has  l.een  said  here  about  the  in- 
creased price  of  oil,  about  oil  increasing  in  value. 
War  conditions  have  something  to  do  with  that  and 
I  doubt  if  anybody  either  now  or  in  1942  expected 
the  vrar  to  reasonably  continue  for  the  entire  period 
of  10  years.  Production  has  been  stimulated  and 
increased  and  v^e  may  reasonably  assume  or  take 
into  consideration  at  least  after  the  war  ceases  just 
what  an  intelligent  buyer  would  take  into  consid- 
eration. What  is  going  to  become  of  all  of  this  tre- 
mendous stipulated  and  increased  production  of 
oil  after  the  war  demands  cease,  to  which  Mr. 
Oliver  referred  in  his  cross  examination?  As  our 
Supreme  Court  said  "War  earnings  certainly  can- 
not form  a  sound  basis  upon  which  to  forecast 
the  value  of  an  enterprise." 

But,  Mr.  Crown  goes  right  through  at  94  cents 
a  barrel  for  10  years  and  assumes  it  is  going  up  and 
up.  Mr.  Dechter  said  that  after  the  last  war  oil  sold 
at  $4.00  a  barrel.  Mr.  Oliver  testified  $3,50  a  barrel, 
but  let  us  take  $4.00  a  barrel.  [447] 

Suppose  a  man  bought  it  on  the  strength  of  ■*4,00 
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a  barrel.  Would  he  have  exercised  good  judgment  ? 
Hardly,  because  it  subsequently  declined  to  90  cents 
a  barrel  and  here  to  75  cents  a  barrel.  All  those 
things  a  prospective  buyer  would  take  into  con- 
sideration. The  temporary  increase  and  the  inevita- 
ble decline  that  follows.  He  didn't  take  into  con- 
sideration the  water  content  of  the  fluid  raised. 

The  diagram  that  was  introduced  into  evidence 
here,  I  am  going  to  ask  you  to  take  that  and  con- 
sider it  and  note  the  constant  climb  of  the  water 
content  of  the  fluid  and  the  progressive  decrease 
of  the  oil  content  and  carry  those  lines  out  as  an 
intelligent  buyer  would  and  determine  what  would 
be  the  ultimate  fate  of  that.  Mr.  Oliver  drew  a 
diagram  on  the  board  showing  how  water  incur- 
sion gradually  kills  out  a  well  so  that  the  well  goes 
to  water  and  has  to  be  abandoned.  You  have  the 
constantly  rising  water  production  there.  Would 
a  prospective  buyer  take  that  into  consideration? 
Is  that  one  of  the  hazards? 

Mr.  Crown  didn't  take  it  into  consideration  in 
making  his  estimate  of  market  value.  He  was  asked 
if  there  was  a  pipeline  charge  for  piping  the  oil 
to  the  purchaser's  refinery.  Well,  he  said  he  didn't 
know  just  how  they  would  handle  that.  I  am  quot- 
ing from  the  record.  He  said,  "If  they  had  to  pay 
a  trucking  charge,  why  it  might  have  been  taken 
off  the  price  of  the  crude.  It  would  lower  the  price 
of  the  crude.''  He  didn't  [448]  know  if  there  was  a 
a  trucking  charge.  He  didn't  know  if  there  was  a 
pipeline  charge.  He  didn't  take  it  into  considera- 
tion. All  of  this  is  evidence  of  his  lack  of  experi- 
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ence  which  would  enable  him  to  form  an  intelli- 
gent judgment  as  to  the  value  of  that  property, 
something  that  a  buyer  would  want  to  know  on 
the  date  that  this  hypothetical  purchase  and  sale 
was  made. 

Now,  here  comes  the  most  amazing  thing  of  all. 
He  was  asked  if  he  had  any  record  of  the  gas  pro- 
duction for  which  three  cents  was  added  to  the 
price.  He  said  he  didn't.  He  had  only  the  value 
of  the  gas  and  gasoline  equivalent  per  barrel  of 
oil  which  was  furnished  by  Mr.  Block,  and  he  based 
his  estimate  on  the  information  given  to  him  by 
Mr.  Block, — Mr.  Block,  whose  man  had  lost  his 
records,  by  the  way,  and  they  couldn't  be  found, 
again  evidence  of  inexperience  because  an  engineer 
in  estimating  value  would  be  like  a  bank  examiner 
coming  into  a  liank,  or  a  public  accountant,  to 
examine  the  records  of  the  business  to  determine 
how  you  stand,  and  would  go  into  the  records.  He 
wouldn't  ask  you,  ''Well,  how  many  bills  payable 
have  you?  How  many  receivables  have  you?"  He 
would  go  and  make  an  investigation.  He  wouldn't' 
depend  on  you.  Tliat  is  what  Mr.  Crown  did. 

When  he  was  asked  if  he  knew  of  an}^  instance 
where  anybod}^  would  pay  approximately  $11,000.00 
which  is  his  value  of  the  oil  lease  for  m\  oil  pi'op- 
erty  out  of  which  in  the  course  of  10  years  lie  could 
recover  approximately  $14,000.00,  which  was  [449] 
his  estimate  of  the  ultimate  recovery,  or  a  little 
bit  less  than  that,  he  said  he  couldn't  give  you  any 
specific  examples,  but  such  people  exist.  Well,  may- 
be so,  but  I  doubt  verv  much  if  they  are  allowed  at 
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liberty  unaccompanied,  and  their  families  usually 
have  guardians  appointed  for  their  estates,  in  an 
instance  of  that  kind. 

When  I  asked  him  whether  in  his  opinion  an  in- 
formed buyer  would  be  willing  to  pay  $3,120.00 
cash  in  order  to  receive  $3,971.00  over  a  period  of 
10  years  from  roj^alties  in  the  Playa  del  Key  field, 
which  are  his  estimates  of  the  ultimate  receipts  by 
the  royalty  holder  and  his  estimate  of  the  cash  value 
of  that,  do  you  remember  what  his  answer  was'?  I 
want  to  recall  it  to  you.  "Would  a  purchaser,  an 
informed  purchaser  pay  $3,120  cash  in  order  to  re- 
ceive $3,971.00?" 

"That  question,  I  would  answer  no."  A  per- 
fectly frank  answer.  Of  course  he  would  not.  [450] 

There  you  have  the  testimony  of  the  defendant's 
witnesses  as  to  value.  One  of  them  repudiates  a 
portion  of  his  testimony  as  to  value;  the  othei' 
added  together  to  make  a  producing  oil  well  pre- 
sent an  impossible  situation  of  taking  $23,000.00 
for  $14,000.00  of  recovery,  including  all  of  the  haz- 
ards. 

Much  has  been  said  about  the  government's  wit- 
nesses attempting  to  minimize  these  prices,  these 
returns.  Oliver  estimated  the  total  future  produc- 
tion at  39.700  barrels.  He  put  the  value  of  that 
future  production,  the  market  value,  considering 
all  of  the  hazards,  at  $3,150.00,  and  adding  the  value 
which  could  be  realized  off  the  equipment  to  pro- 
duce that  $3,150.00  at  the  abandonment  of  the  well 
gave  you  a  total  value  of  $5,650.00  for  the  operat- 
ing interest.  He  used  the  same  engineering  method 
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which  Mr.  Crown  used  but  didn't  have  the  judg- 
ment to  apply,  but  which  Mr.  Wents  used  and  then 
arrived  at  a  fair  market  value  for  the  overriding 
royalty  of  $1,750.00. 

Mr.  Dechter  mentioned  something  about  the  dis- 
count factor  he  used,  and  why  he  reduced  that  to 
this  apparently  low  figure  of  $1,750.00.  Because  he 
considered  that  an  intelligent  buyer  Avould  consider 
the  risk  which  Mr.  Dechter  brought  out  in  his 
cross  examination  that  a  well  may  be  on  produc- 
tion producing  a  large  quantity  of  oil  and  it  may 
happen  that  the  operator  may  pull  the  tubing  for 
reconditioning,  have  a  strand  stuck  in  the  hole 
which  he  is  unable  to  get  out.  He  was  asked  whether 
that  frequently  happens,  by  Mr.  Dechter,  and  he 
said  he  thought  that  was  right.  All  of  those  hazards. 

Now,  to  compare  the  hazards  of  losing  an  oil  well, 
all  of  your  eggs  in  one  basket,  the  mechanical  dif- 
ficulties, the  fluctuations  in  the  price  of  oil  up  and 
down,  with  a  return  from  a  mortgage  or  from  real 
estate,  seems  to  me  the  height  of  the  fantastic. 

Talk  was  made  of  a  buyer's  market.  Was  there 
a  buyer's  market  in  September,  1942?  There  is  a 
buyer's  market  now.  Or,  rather,  seller's  market 
now.  But  we  all  know  that  those  conditions  change 
radically  after  the  abnormal  conditions  in  which  we 
live  change.  We  know  the  depression  that  followed 
the  boom  of  the  last  war.  Many  people  expect  the 
same  thing  after  this  war.  Let's  hope  it  doesn't 
eventuate.  But  an  intelligent  buyer  takes  those  fac- 
tors into  consideration.  In  other  words,  an  intel- 
ligent buyer  takes  every  adverse  factor  of  the  pron- 
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erty  into  consideration  and  hedges  against  that.  He 
is  not  going  to  take  that  risk  unless  his  profit  is 
sufficiently  large.  He  lets  the  seller  take  that  risk. 
Coming  now  to  Mr.  Wents.  I  feel  sure  you  were 
impressed  not  only  with  the  sincerity,  l)ut  with 
the  comprehensive  grasp  that  Mr.  Wents  had  of  his 
subject.  That  was  amply  demonstrated  to  you,  I 
think,  by  the  kind  assistance  of  Mr.  Dechter  on 
his  cross  examination.  He  showed  a  detailed  knowl- 
edge of  what  he  was  talking  about,  which  even  ex- 
ceeded that  which  I  [452]  anticipated  he  would  show. 
He  used  the  same  engineering  approach  that  the 
other  two  engineers  used.  It  was  the  custom  and  the 
standard  by  which  engineers  valued  propert}^  and 
gave  their  advice  to  clients  on  which  the  clients  re- 
lied to  buy  and  sell.  He  arrived  at  an  opinion  of 
the  market  value  of  the  royalty  at  $1168.00  com- 
pared to  Mr.  Oliver's  of  $1388.00.  He  valued  the  70 
per  cent  operator's  interest  at  $5690.00,  compared 
to  Mr.  Oliver's  valuation  of  $5650.00,  making  a  total 
difference  of  less  than  $300.00  in  their  total  valua- 
tions. 

Now,  did  they  get  toegther  to  connive  at  this,  to 
reduce  Mr.  Block's  valuation?  You  have  got  to 
reach  a  determination  as  to  where  the  truth  lies  be- 
tween these  widely  divergent  opinions  as  to  value, 
and  to  reach  that  determination  you  have  to  bring 
to  bear  not  only  a  consideration  of  the  evidence 
which  you  believe,  but  your  common  knowledge  of 
the  ordinary  affairs  of  life  and  your  knowledge  of 
human  nature  and  motivation.  !Men  do  not  exag- 
gerate or  distort  facts  through  sheer  and  deliberate 
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falsification  nearly  as  often  as  they  do  through  con- 
scious or  unconscious  bias. 

You  know  very  well  that  we  all  find  it  easy  to 
believe  or  compel  ourselves  to  believe  the  things 
that  we  like  to  believe  because  they  serve  our  self- 
interest  and  we  find  it  very  difficult  to  believe  those 
things  which  are  obviously  true  but  which  we  don't 
wish  to  he  true.  [453] 

Now,  in  determining  where  that  unconscious  or 
conscious  bias,  as  the  case  may  be,  if  such  exists, 
is,  ask  yourself  this  question:  AVho  has  the  most 
to  gain  or  to  lose  by  exaggerating  or  minimizing 
those  factors  which  enter  into  the  value  of  this 
property?  Is  it  the  government's  engineers?  They 
have  been  engineers  giving  valuations  to  corpora- 
tions and  to  banks  and  to  oil  operators  for  15,  20 
years,  and  their  employment  by  the  government 
will  very  soon  be  over,  but  they  will  go  on  having 
their  reputations  to  sustain.  Have  they  any  in- 
centive for  a  fee  to  distort  or  pervert  the  facts'? 
Do  you  suppose,  will  you  assume  that  your  govern- 
ment by  any  connivance  or  device  will  seek  to 
deprive  Mr.  Block  of  a  few  thousand  dollars  which 
justly  should  come  to  him?  I  don't  believe  you  are 
going  to  conclude  that.  I  don't  believe  you  are 
going  to  conclude  that  the  government's  witnesses 
have  expressed  anything  but  their  honest  opinions 
based  upon  long  experience  and  upon  sound  judg- 
ment. It  doesn't  make  any  difference  to  them 
whether  Mr.  Block  gets  $5,000.00  or  $5,000,000.00, 
except  that  they  are  part  of  the  general  public, 
of  course. 
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When  this  case  is  given  to  you  by  the  court  you 
will  in  effect  be  handed  a  blank  check  on  the  United 
States  Treasury,  which  you  will  fill  out  by  your 
verdict  and  determine  the  just  amount  that  Mr. 
Block  is  to  receive.  Determine  it  by  what  you 
think  a  willing  seller  and  a  willing  buyer,  knowing 
all  of  [454]  the  facts  which  were  brought  out  here 
would  arrive  at  in  a  fair  deal.  I  have  the  right  to 
ask  you  to  take  all  of  those  things  into  consider- 
ation, to  exercise  your  own  judgment,  justify  the 
trust  that  is  imposed  in  you  by  bringing  in  this 
verdict.  More  than  that  I  am  not  asking  you. 
Give  Mr.  Block  every  dollar  he  is  honestly  entitled 
to,  but  don't  give  him  one  dollar  more  for  any 
other  consid-cration  in  your  sound  judgment. 

My  time  is  almost  up.  You  have  had  a  compli- 
cated trial  to  listen  to  and  perhaps  at  times  it  was 
tiresom.e  one.  I  appreciate  that.  I  want  to  thank 
you  for  the  close  attention  that  you  have  given 
to  this  matter  and  ask  you  to  remember  all  of  the 
facts  that  Vv-ere  brought  to  your  attention  when 
you  retire  to  the  jury  room  to  deliberate  our  matter. 
Thank  you. 

Mr.  Dechter:  May  it  please  the  court,  lady  and 
gentlemen  of  the  jury.  We  are  not  here  to  secure 
any  exorbitant  award  for  the  propert}^  that  has 
been  forcibly  taken  away  from  Mr.  Block.  I  join 
wholeheartedly  in  Mr.  Weymann's  statement.  All 
we  want  is  fair  and  just  compensation,  and  we 
appreciate  the  privilege  that  that  can  be  left  in 
the  hands  of  twelve  impartial  jurors.  That  is  one 
of  the  blessings  of  our  system  of  government. 


Sam  Block  469 

Now,  Mr.  Weymami  lias  referred  to  the  figures  on 
the  hlackboard.  He  hasn't  commented  very  much 
on  those  figures.  I  [455]  think  through  inadver- 
tence he  said  I  used  as  an  operating  cost  or  deduc- 
tion $50.00  a  month.  I  refer  to  the  fact  that  Mr. 
Block  had  testified  that  his  normal  operating  ex- 
pense was  $50.00  a  month,  but  the  operating  costs 
that  I  had  used  on  the  blackboard  in  making  that 
deduction  was  the  operating  cost  given  by  his  pride 
and  joy,  Mr.  Wents,  of  $1,380.00  a  year  or  a  total 
of  $2,760.00  for  two  years.  Those  are  the  figures 
I  have  used,  and  I  certainly  think  that  an}^  buyer 
knowing  that  for  the  previous  two  years  that 
amount  would  have  been  netted  would  certainly 
have  paid  a  higher  price  than  the  value  placed  by 
the  government's  witnesses. 

Now,  the  government's  own  exhibit,  Plaintiff's 
Exhibit  8,  also  shows  that  for  the  period  October, 
1942  to  June,  1943,  a  period  of  nine  months,  the 
total  production  was  6466  barrels.  You  divide  that 
by  9  and  you  get  718.5  barrels;  you  multiply  that 
by  12  months  and  you  get  8622  barrels;  you  mul- 
tiply that  by  97  cents  a  barrel  and  it  will  give  you 
$8363.00;  70  per  cent  of  that  would  be  $5854.00; 
take  off  $1380.00  operating  expense  for  a  year  is 
$4474.00;  10  7/12  per  cent  overriding  royalty  inter- 
est would  be  $619.55.  Now,  the  government's  wit- 
nesses made  their  appraisals  when  they  had  a  chance 
to  check  against  their  guesses,  which  they  were 
supposed  to  place  themselves  back  in  September 
of  1942.  After  all,  these  curves  and  guesses  aren't 
supposed  to  be  just  something  out  of  the  air;  they 
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must  have  some  analogy  to  the  facts,  and  when 
[456]  later  on  the  facts  appear,  it  seems  to  me 
they  should  be  taken  into  consideration.  And  I 
believe  the  government  just  disregarded  those  facts 
entirely  in  making  their  appraisals. 

Now,  Mr.  AYeymann  starts  out  by  attacking  Mr. 
Block  about  the  fact  that  he  didn't  have  certain 
records  pertaining  to  the  well  operation.  Mind 
you,  this  well  hasn't  belonged  to  Mr.  Block  for 
three  years.  Mr.  Block  didn't  operate  the  well 
himself;  he  had  an  operator.  But  fortunately^  for 
Mr.  Block  the  law  of  California  requires  him  to 
make  certain  reports  under  oath  to  the  Division 
of  Oil  and  Gas,  which  reports  if  made  falsely  are 
a  crime,  and  we  gave  the  government  access  to 
those  records.  Mr.  Block  still  has  his  accounting 
records  showing  how  much  he  received  in  dollars 
and  cents,  which  were  made  available  to  the  gov- 
ernment witnesses,  so  there  hasn't  been  any  attempt 
to  deceive  the  government,  and  both  the  govern- 
ment's witnesses  and  our  witness  had  access  to  those 
government  records. 

Now,  Mr.  Weymann  also  seems  to  endeavor  to 
ridicule  Mr.  Crown  for  using  a  figure  of  three  cents 
a  barrel  equivalent  for  the  gasoline  and  gas  pro- 
duced from  this  well.  Well,  if  we  look  at  Mr. 
Oliver's  report,  he  used  2.8  cents  a  barrel  instead 
of  3  cents  a  barrel.  Not  very  much  difference 
between  those  two  as  to  the  gasoline  and  gas  con- 
tent. 

Mr.  Weymann  also  seems  to  make  much  ado  about 
the  water  content.     You  will  recall  Mr.  Oliver  on 
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cross  examination  [457]  admitted  that  in  Signal 
Hill  for  a  long  period  of  time  wells  have  produced 
in  very  profitable  amounts  which  have  produced  at 
the  same  time  80  to  90  per  cent  water. 

Now,  all  we  have  to  do  is  look  at  the  production 
records  and  v/e  can  see  there  hasn't  been  any  ma- 
terial fluctuation  in  the  amount  of  oil  produced  in 
July  of  1940  and  in  July  of  1942.  Mr.  Weymann 
tried  to  take  September,  which  happens  to  be  a 
month  where  maybe  by  reason  of  some  repair  or 
shutdown  the  production  was  a  little  bit  less  than 
the  previous  month.  You  can't  take  one  month 
and  take  it  by  itself,  you  have  to  take  the  average; 
and  if  you  average  out  the  production  from  Jan- 
uary, 1940  down  to  July,  1943,  you  will  find  that 
it  is  very  settled  production.  And  if  you  examine 
this  curve  that  Mr.  Oliver  has  prepared,  which  is 
nothing  more  than  a  graphic  chart  of  the  produc- 
tion in  barrels,  you  will  find  that  the  gas  production 
has  likewise  been  very  settled.  In  other  words, 
the  gas  production  follows  almost  a  parallel  line 
with  the  oil  production,  and  you  will  find  that  the 
gas  production  in  September  of  1942  was  even 
higher  than  it  was  in  1940  before  the  government 
took  it  over,  and  you  will  find  in  this  oil  curve 
that  some  months  the  production  goes  up  to  over 
800  barrels  a  month,  and  some  months  it  goes  down 
to  400 ;  but  if  you  average  it  up  you  find  it  is  pretty 
well  settled. 

Mr.  Weymann  used  an  analogy  of  an  automobile 
which  I  [458]  don't  think  has  any  similarity  at 
all,  although  we  all  know  that  second-hand  auto- 
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mobiles  that  we  paid  for  three  or  four  years  ago 
are  like  my  Mercury  that  I  paid  eleven  hundred 
some  dollars  for  in  1940,  I  can  get  something  like 
25  per  cent  more  for  it  now  after  using  in  three 
or  four  years.  That  is  not  an  unusual  condition. 
But  I  think  the  government  shouldn't  have  the 
right  to  say  that  because. a  certain  amount  of  this 
casing  5300  feet,  cannot  be  removed,  that  they  ought 
to  get  that  casing  for  nothing.  They  want  an  oil 
well,  and,  mind  you,  Mr.  Wents  testified  that  he 
went  dov/n  to  the  well  for  the  first  time  for  appraisal 
]3urposes  in  June  of  1945  and  this  equipment  was 
still  being  used  and  this  well  is  still  being  operated. 
In  other  words,  they  didn't  w^ant  a  dry  hole,  they 
didn't  want  an  abandoned  hole,  they  wanted  some- 
thing they  could  operate  with  the  necessary  equip- 
ment, and  it  has  a  value  to  them  like  it  had  to 
any  other  buyer,  and  it  is  for  you  to  consider  what 
a  buyer  would  give  for  a  going  oil  well,  not  for 
something  to  dismantle  and  take  apart. 

To  me  the  analogy  would  be  somebody  leasing 
certain  premises  for  a  factory  and  he  installs  cer- 
tain machinery  and  equipment,  and  certain  itemiS 
have  to  be  installed  in  such  a  way  that  they  can 
never  be  removed;  the  ow^ner  of  that  factory  sells 
out  the  lease  and  the  factory,  does  that  mean  that 
because  at  the  end  of  10  years  he  can't  remove 
certain  articles  that  the  buyer  can  say  to  him,  "I 
wdll  disregard  the  value  of  [459]  it'"?  He  is  going 
to  get  the  benefit  of  that  use  for  the  balance  of 
the  life  of  that  lease.  And  that  is  exactly  the  situa- 
tion here. 
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Mr.  Weymann  mentioned  about  taking  advantage 
of  war  conditions.  We  are  not  here  to  take  advan- 
tage of  war  earnings.  We  are  complaining  of  tbe 
fact  that  the  war  is  depleting  the  oil  reserves  at 
a  greater  amount  than  normally  they  w^ould  be  de- 
pleted, and  therefore  by  reason  of  that  the  oil 
reserves  are  less  than  they  normally  would  be,  and 
it  is  a  simple  equation  that  when  the  supply  is 
reduced  the  price  of  the  demand  goes  uj:).  That 
is  the  situation  here.  The  war  hasn't  helped  the 
oil  industry;  it  has  depleted  a  natural  resource.  It 
has  done  that  to  all  our  natural  resources.  [460] 

Also  a  buyer,  in  buying  a  piece  of  property 
would  take  into  consideration  past  history.  What 
does  past  history  show  you'?  That  after  every  war 
in  world  history  for  an  average  period  of  about 
10  years  there  has  always  been  a  boom  or  inflation, 
and  that  is  what  people  generally  exj^ect  after  this 
war.  They  don't  expect  wages  to  go  down.  They 
don't  expect  prices  to  go  down,  and  that  is  what 
a  buyer  w^ould  take  into  consideration  and  would 
have  taken  into  consideration  in  1942. 

Now,  something  Mr.  Wents  brought  out  is  veiy 
pertinent.  He  has  been  recommending  to  clients 
of  his  to  drill  wells  now  that  cost  about  $30,000.00 
to  get  30  barrels  a  day  production  initially.  I 
think  that  is  a  very  important  thing  to  remember. 
If  somebody  will  start  from  the  grass  roots  and 
drill  a  well  and  know  they  can  only  expect  30 
barrels  a  day  to  start  off  with  and  the  production 
tapers  off  from  that,  that  shows  you  what  the  oil 
market  and  condition  is  at  the  present  time. 
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Now,  Mr.  Weymann  has  said  that  a  buyer  takes 
into  consideration  adverse  factors.  I  agree  with 
him,  but  the  buyer  does  not,  like  the  government 
witnesses,  shut  his  eyes  to  all  favorable  factors. 
He  takes  the  favorable  factors  into  consideration 
as  much  as  the  adverse  factors  and  weighs  them 
both  and  I  feel  that  you  members  of  the  jury  will 
do  the  same  thing,  and  I  am  frankly  content  to 
place  the  matter  in  your  hands,  [461]  and  all  I 
ask  for  my  client  is  a  fair  and  just  compensation. 
All  I  ask  is  that  you  give  him  in  money  the  equiva- 
lent of  what  he  should  fairly  and  justly  have  by 
reason  of  this  property  being  taken  away,  and  I 
am  satisfied  to  leave  it  in  your  hands. 

The  Court:     The  court  will  take  a  recess  at  this 
time.     It  is  not  quite  12:00  o'clock.     Do  you  think 
you  could  all  be  back  here  at  1:30?     AVould  that 
give  you  enough  time? 
(No  response.) 

The  Court:  Very  well.  The  court  will  recess 
at  this  time  imtil  half  past  one  this  afternoon,  and 
you  will  bear  in  mind  the  admonitions  of  the  court 
heretofore  given  you. 

(Whereupon,  at  11:55  o'clock  a.  m.,  a  recess 
w^as  taken  until  1 :30  p.  m.  of  the  same  day.) 

Los  Angeles,  California, 

Tuesday,  July  31,  1945,  1 :30  p.  m. 

The  Court:     The  jurors  are  all  present  and  in 
their  places;  is  it  so  stipulated? 
Mr.  Weymami:     So  stipulated. 
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Mr.  Dechter:     So  stipulated. 

The  Court :  Members  of  the  jury,  it  becomes  mv 
duty  as  judge  to  instruct  you  in  the  law  that 
applies  to  this  case,  and  it  is  your  duty,  as  jurors, 
to  follow  the  law  as  the  court  gives  it  to  you.  On 
the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case,  and  to  consider 
the  evidence  for  that  purpose. 

The  law  you  must  accept  from  the  court  as  cor- 
rectly declared  in  these  instructions.  The  instruc- 
tions are  to  be  considered  as  a  whole. 

In  judging  of  the  credibility  of  witnesses,  you 
shall  have  in  mind  the  law  that  a  witness  is  pre- 
sumed to  speak  the  truth.  This  presumption,  how- 
ever, may  be  overcome  by  contradictory  evidence, 
by  the  manner  in  which  the  witness  testifies,  or 
by  the  character  of  his  testimony. 

By  a  preponderance  of  the  evidence  is  meant  its 
greater  weight  in  reference  to  its  credibility,  and 
it  depends  not  necessarily  upon  the  number  of  wit- 
nesses testifying  but  rather  upon  the  character  of 
the  testimony  with  I'eference  to  its  probable  truth 
or  falsity.  [463] 

If  the  evidence  is  evenly  balanced  in  your  minds, 
so  that  you  ai'e  unable  to  say  that  the  evidence 
on  either  side  of  the  issue  preponderates,  then  your 
finding  must  be  against  the  party  carrying  the 
burden  of  proof,  namely,  the  one  who  asserts  the 
affirmative  of  the  issue. 

You  are  not  bound  to  decide  in  conformity  with 
the  testimony  of  a  number  of  witnesses,  v/hich  does 
not  produce  conviction  in  your  mind,   as   against 
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the  declarations  of  a  lesser  number  or  a  presumption 
or  other  evidence,  which  appeals  to  your  mind  with 
more  convincing  force.  This  rule  of  law  does  not 
mean  that  you  are  at  liberty  to  disregard  the  testi- 
mony of  the  greater  number  of  witnesses  merely 
from  caprice  or  prejudice,  or  from  a  desire  to 
favor  one  side  as  against  the  other.  It  does  mean 
that  you  are  not  to  decide  an  issue  by  the  simple 
process  of  counting  the  number  of  witnesses  who 
have  testified  on  the  opposing  sides.  It  means  that 
the  final  test  is  not  in  the  relative  number  of  wit- 
nesses, ]3ut  in  the  relative  convincing  force  of  the 
evidence. 

The  testimony  of  one  witness  worthy  of  belief 
is  sufficient  for  the  proof  of  any  fact  and  would 
justify  a  verdict  in  accordance  with  such  testimony, 
even  if  a  number  of  witnesses  have  testified  to  the 
contrary,  if  from  the  whole  case,  considering  the 
credibility  of  witnesses  and  after  weighing  the 
various  factors  of  evidence,  you  should  believe  [464] 
that  there  is  a  balance  of  probability  pointing  to  the 
accuracy  and  honesty  of  the  one  witness. 

You  will  disregard  as  evidence  any  statements 
made  by  any  counsel  during  the  trial  of  the  case 
unless  it  amounted  to  an  agreement  concerning  a 
fact  in  the  case,  and  you  are  to  exclude  from  con- 
sideration and  entirely  disregard  any  evidence 
offered  and  rejected  or  stricken  by  the  court,  treat- 
ing the  same  as  though  you  had  not  heard  it  or  it 
had  never  been  offered. 

If  you  believe  that  any  witness  has  wilfully  sworn 
falsely  as  to  any  material  fact  in  this  case,  you 
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may  disregard  the  whole  of  such  witness'  testimony. 

If  the  court  has  said  or  done  anything  which 
has  suggested  to  you  that  it  is  inclined  to  favor 
the  claims  or  position  of  either  party,  you  will 
not  suffer  yourself  to  be  influenced  by  any  such 
suggestion. 

The  court  has  not  expressed,  nor  intended  to 
express,  any  opinion  as  to  what  witnesses  are,  or 
are  not,  worthy  of  credence;  what  facts  are,  or 
are  not,  established,  or  what  inferences  should  be 
drawn  from  the  evidence.  If  any  expression  of  the 
court  has  seemed  to  indicate  an  opinion  relating 
to  any  of  these  matters,  you  are  to  disregard  it. 

Any  statement  made  by  the  court  in  considering 
an  objection  or  motion,  or  in  ruling  upon  such 
objection  or  motion,  is  made  only  in  discussing  the 
legal  problem  presented,  or  in  [465]  explaining 
the  ruling  of  the  court.  Such  statement  should 
have  no  effect  upon  the  determination  of  any  ques- 
tion of  fact  by  the  jury.  If  any  such  statements 
were  made  in  the  course  of  these  proceedings,  they 
must  be  entirely  disregarded  by  the  jury. 

You  must  weigh  and  consider  this  case  withoi^t 
regard  to  s}Tnpathy,  prejudice,  or  passion  for  ov 
against  any  party  to  the  action. 

In  determining  the  fair  market  value  of  the 
leasehold  estate  and  the  production  facilities  and 
equipment  used  in  connection  with  the  operation 
of  the  well,  you  are  to  determine  such  value  on 
the  basis  of  the  use  of  the  facilities  and  equipment 
as  an  integral  and  necessary  i)art  of  the  said  well 
in  the  production  of  oil  therefrom. 
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I  am  going  to  have  to  amend  one  of  those  offered 
instructions  as  I  see  its  duplication  in  one  already 
given. 

I  want  the  record  to  show  that  the  iirst  two 
sentences  of  Plaintiff  *s  Instruction  No.  1  have  been 
eliminated  by  the  court.  This  was  done  because 
it  appears  that  there  is  a  duplication.  I  also  want 
the  record  to  show  that  Defendant's  Instruction 
No.  28  will  not  be  given.  That  has  been  covered 
or  will  have  been  covered  by  instructions  which 
the  court  expects  to  read. 

I  think  the  parties  have  agreed  to  this. 

Mr,  Dechter:     Yes,  your  Honor;  no  objection. 

The  Court :  In  this  case  the  ultimate  question 
of  fact  to  be  determined  by  you  is  the  actual  market 
value  of  the  property  of  the  defendant,  Sam  Block, 
sought  to  be  condemned  in  this  action  as  of  Sep- 
tember 28,  1942. 

The  plaintiff  in  this  action  is  the  United  States 
of  America.  These  terms  are  interchangeable  and 
will  be  so  understood  by  you  in  these  instructions. 
The  term  ''Plaintiff,"  "United  States  of  America" 
and  "Government"  will  mean  one  and  the  same 
party. 

The  Constitution  of  the  United  States  provides 
that  private  property  shall  not  be  taken  "without 
just  compensation." 

Just  compensation  means,  and  will  be  fully  ac- 
complished, in  this  case  by  the  payment  of  the 
amount  you  determine  to  be  the  fair  market  value 
of  the  defendant's  property  as  of  September  28, 
1942. 


Sam  Block  479 

'^Fair  market  value,"  wherever  used  in  these 
charges,  means  that  sum  of  money  which,  consid- 
sring  all  the  circumstances,  could  have  been  ob- 
ained  for  the  property;  that  is,  the  amount  that 
n  all  probability  would  have  been  arrived  at  b}^ 
air  negotiations  between  an  owner  willing  to  sell 
md  a  purchaser  desiring  to  buy,  both  parties  being 
nformed  as  to  all  the  facts,  favorable  and  unfavor- 
ible  which  would  affect  the  sale.  In  making  that 
estimate  there  should  be  taken  into  account  all 
!Onsiderations  that  fairly  might  be  brought  forward 
tnd  reasonably  be  given  substantial  weight  in  such 
)argaining.  [467]  Keep  in  mind  that  you  are  not 
0  find  the  value  put  on  the  property  by  the  owner 
"or  a  special  or  a  speculative  or  an  investment 
purpose,  but  that  you  are  to  find  the  fair  market 
^alue  as  of  the  date  given. 

The  proper  inquiry  to  be  made  in  this  proceeding 
s  what  price  would  the  parcel  of  property  bring 
f  put  upon  the  market  at  that  time  and  sold  for 
•ash.  As  between  individuals  the  owner  may  de- 
nand  any  price  for  his  or  her  property,  but  when 
t  is  taken  for  public  purposes,  he  or  she  can  only 
lemand  its  fair  market  value.  In  this  respect,  you 
nust  bear  in  mind  that  the  fair  market  value  can- 
lot  depend  in  any  degree  upon  the  will  of  the 
)wner,  because  to  allow  his  or  her  judgment  or 
"ancy,  in  relation  to  the  proper  use  of  the  property 
0  influence  the  question  of  value,  would  be  to  make 
he  property  either  more  or  less  valuable,  as  it 
night  happen  to  be  possessed  by  one  individual  or 
mother. 
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Your  verdict  must  not  be  based  upon  what  you 
think  would  be  a  proper  adjustment  in  money  be- 
tween the  plaintiff  and  the  defendant  in  this  action, 
nor  are  you  entitled  to  base  it  upon,  nor  even  to 
consider,  the  necessity  of  the  plaintiff  to  obtain 
this  parcel.  It  m.ay  not  be  based  upon,  nor  may 
you  consider,  the  needs  of  the  defendant,  nor 
whether  the  defendant  w^anted  to  sell  or  did  not 
w^ant  to  sell.  You  must  not  base  your  verdict  upon, 
nor  should  you  consider,  any  sympathy  to  the  de- 
fendant nor  the  ability  of  the  plaintiff  to  pay.  [468] 
Your  verdict  must  be  based  solely  upon  what  you 
find  to  be  the  actual  market  value  of  defendant's 
property  as  of  September  28,  1942,  and  the  law 
as  I  declare  it  to  you,  with  your  minds  free. 

The  plaintiff  is  entitled  to  the  same  fair  and 
unbiased  treatment  at  your  hands  as  if  it  were  a 
private  individual,  and  the  fact  that  it  might  be 
able  to  pay  a  greater  sum  for  these  properties  than 
a  private  individual  must  not  be  permitted  to  affect 
your  verdict. 

The  question  for  the  jury  here  is  what  has  the 
owner  of  the  property  lost,  not  what  has  the  taker 
gained.  What  is  to  be  compensated  for  in  this 
case  is  the  loss  caused  the  owner  by  the  taking  of 
his  property  for  public  purposes  and  not  the  value 
of  the  property  to  the  government  for  those  uses. 

Just  compensation  is  intended  to  equalize  the 
loss  caused  the  owner  by  the  taking  of  his  property 
for  public  use,  and  not  the  value  of  the  property 
as  applied  to  the  public  use.  Therefore,  the  owner 
is  not  entitled  to  be  compensated  for  any  enhanced 
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value  of  the  property  attributable  to  the  public 
purpose  for  which  the  lands  are  being  taken.  How 
much  it  may  be  worth  to  the  public  for  those  pur- 
poses to  which  it  will  be  applied  is  a  question  with 
whicJi  the  jury  have  nothing  to  do. 

The  testimony  of  a  witness  as  to  value  is  his 
opinion  thereof,  based  upon  his  education,  study, 
experience,  [469]  investigations,  knowledge  of  the 
property,  and  the  reasons  for  that  opinion.  You 
should  consider  such  opinion  and  should  wei;^;h  the 
education,  study,  experience,  investigations,  knowl- 
edge of  the  properties,  and  reasons  of  the  witness 
for  the  opinion  of  value  as  expressed  by  him,  and 
give  to  that  opinion  such  vv^eight  as  you  deom  it 
entitled  to,  whether  it  be  great  or  slight.  If  you 
believe  that  the  opinion  of  a  witness  was  ex|)ressed 
without  a  sufficient  investigation  in  order  to  inform 
himself  about  all  material  facts,  or  v/ithout  sufficient 
knowledge  of  the  material  facts  to  form  a  just 
opinion,  or  if  you  believe  the  reasons  advanced  by 
him  for  his  ojiinion  are  unsound,  you  may  reject 
that  opinion. 

During  the  course  of  the  proceedings  I  asked 
some  of  the  witnesses  to  talk  loud  enough  for  you 
to  hear.    Is  the  court  talking  loud  enough  for  you? 

The  Jurors:     Yes. 

The  Court:  Am  I  reading  too  fast  for  yoiil  I 
want  you  to  hear  all  of  the  instructions. 

If  you  find  and  believe  from  the  entire  testimony 
that  any  of  the  witnesses  have  magnified  or  exag- 
gerated the  value  thereof,  or  on  the  other  hand 
have  minimized  or  diminished  the  value  thereof  on 
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account  of  his  or  her  interest  in  the  suit  or  in  the 
lands — I  will  change  that  to  "property"  instead  of 
^' lands."  I  will  read  that  part  again:  of  his  or 
her  interest  in  the  suit  or  in  the  property,  or  his 
or  her  [470]  prejudice,  lack  of  candor  or  want  of 
knowledge  or  lack  of  familiarity  with  the  premises 
or  from  lack  of  experience  or  lack  of  trustworthi- 
ness, or  for  any  other  reason,  then  it  is  your  duty 
to  reject  the  evidence  of  such  witness  or  witnesses 
insofar  as  you  believe  the  same  to  have  been  ex- 
aggerated or  minimized.  You  must  arrive  at  your 
verdict  from  what  you  fhid  to  be  a  preponderance 
of  the  credible  evidence  as  to  the  amount  of  money 
the  owner  is  entitled  to  receive  as  just  compensa- 
tion for  the  loss  to  him,  occasioned  by  the  taking 
of  his  property  in  question  on  the  dates  specified. 

You  shall  not  render  what  is  called  a  "quotient 
verdict."  By  the  term  quotient  verdict  is  meant 
a  verdict  arrived  at  by  chance  or  lot.  Therefore, 
you  shall  not  agree  that  each  juror  shall  set  down 
a  sum  which  he  thinks  is  the  amount  to  be  awarded 
any  claimant  as  just  compensation  and  then  add 
all  of  said  sums  for  a  total  aggregate  and  then 
divide  such  total  aggregate  by  the  number  of  jurors 
and  the  result  obtained,  whatever  it  may  be,  re- 
turned as  your  verdict.  Such  a  verdict  arrived 
at  in  such  a  manner  is  a  quotient  verdict  and  is 
illegal  and  void.  Likewise,  you  shall  not  arrive 
at  your  verdict  by  any  similar  mathematical  scheme 
or  plan  based  upon  chance  or  lot.  Your  verdict 
should  be  based  upon  the  evidence  as  presented  in 
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the  trial  of  this  case   and   applied  to  the  law   as 
given  you  in  these  charges  by  the  court. 

If  in  these  instructions,  any  rule,  direction  or 
idea  [471]  be  stated  in  varying  ways,  no  emphasis 
thereon  is  intended  by  me,  and  none  must  be  in- 
ferred by  you.  For  that  reason,  joii  are  not  to 
sinsrle  out  anv  certain  sentence,  or  anv  individual 
point  or  instruction,  and  ignore  the  others,  but  you 
are  to  consider  all  the  instructions  and  as  a  whole, 
and  to  regard  each  in  the  light  of  all  the  others. 

And  I  may  add,  in  that  connection,  if  the  court 
reads  a  part  of  an  instruction  or  one  instruction 
faster  or  louder  than  it  does  any  of  the  others  that 
is  done  unintentionally  and  it  doesn't  mean  that 
the  court  is  trying  to  emphasize  any  instruction  or 
any  part  of  an  instruction. 

The  court  advises  you  that  this  is  a  civil  case 
and  a  preponderance  of  the  evidence  on  a  question 
submitted  to  you  for  decision  justifies  you  in  finding 
accordingly. 

This  is  a  proceeding  in  eminent  domain,  that  is, 
a  proceeding  whereby  the  United  States  of  America, 
for  the  use  of  the  Reconstruction  Finance  Cor- 
poration, seeks  to  condemn  and  appropriate  to 
public  use  certain  private  property  described  in  the 
complaint  herein.  The  Constitution  of  the  United 
States  provides  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation 
being  made  to  the  owner  of  such  property.  One  of 
the  questions  for  your  determination  as  jurors  in 
this  case  is  the  amount  of  compensation  which, 
under  the  evidence,  will  be  just  compensation  to 
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the  owner  for  such  private  property  appropriated 
[472]  through  this  action  to  the  public  use. 

The  inquiry  in  all  such  cases  as  to  the  uses  of 
property  in  relation  to  market  value  is:  What  is 
the  property  worth  in  the  open  market,  viewed  not 
merely  with  reference  to  the  use  to  w^hich  it  is  at  the 
time  applied,  but  with  reference  to  the  uses  for 
which  it  is  adapted;  that  is  to  say,  what  is  it  worth 
from  its  adaptability  for  all  uses,  having  regard  to 
the  existing  w^ants  of  the  community  and  such 
wants  as  reasonably  may  be  exj^ected  in  the  imme- 
diate future,  and  in  this  connection  you  may  take 
into  consideration  all  of  the  uses  for  which  the 
property  is  reasonably  adaptable,  including  its  par- 
ticular fitness  for  particular  purposes,  when  such 
evidence  of  such  purposes  forms  a  factor  in  deter- 
mining the  market  value. 

In  determining  the  market  value  of  the  property 
here  involved,  you  may  consider  its  location  and 
environment  and  the  character  and  nature  of  the 
developments  surrounding  it,  its  physical  char- 
acteristics, its  accessability  or  lack  thereof,  and 
any  and  all  physical  factors  that  may  in  any  wise 
affect  its  adaptability  and  therefore  its  value  in  the 
open  market. 

The  Fifth  Amendment  of  the  Constitution  pro- 
vides that  private  property  shall  not  be  taken  for 
public  use  without  just  comiDensation.  Such  com- 
pensation means  the  full  and  perfect  equivalent  in 
money  of  the  property  taken.  The  owmer  is  to  be 
put  in  as  good  position  pecuniarily  as  he  w^ould 
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have  [473]  occupied  if  his  property  had  not  been 
taken. 

In  determining  the  market  vahie  of  the  land  in 
controversy  you  are  not  bound  by  the  opinion  of 
market  vahie  expressed  by  any  one  or  more  of  the 
witnesses  who  have  testified  in  the  case.  It  is  proper 
that  you  should  consider  such  testimony  and  give 
it  such  weight  and  credit  as  in  your  judgment  it 
deserves;  but  if,  in  your  judgment,  the  value  fixed 
by  one  or  more  of  tke  witnesses  is  not  reasonable, 
you  should  disregard  it  and  find  such  amount  as  in 
your  judgment  would  be  reasonable  from  the  facts 
which  you  believe  to  be  established  by  the  evidence 
in  the  case. 

You  are  instructed  that  in  this  case  the  burden 
is  upon  the  defendant  to  prove  the  amount  of  com- 
pensation to  which  he  is  entitled  by  reason  of  the 
condemnation  of  his  property  by  the  plaintiff  and 
that  such  compensation  must  be  proven  by  a  pre- 
ponderance of  the  evidence.  This  means  that  the 
evidence  on  the  part  of  the  defendant  as  to  the 
value  of  the  property  to  be  condemned  must  have 
greater  weight  in  your  estimation  and  more  con- 
vincmg  effect  than  that  of  the  plaintiff. 

If  in  these  instructions,  any  rule,  direction  or  idea 
be  stated  in  varying  ways,  no  emphasis  thereon  is 
intended  by  me,  and  none  must  be  inferred  by  you. 

The  attitude  of  jurors  at  the  outset  of  their  de- 
liberations is  a  matter  of  considerable  importance. 
It  is  rarely  [474]  productive  of  good  for  a  juror, 
upon  entering  the  jury  room,  to  make  an  emphatic 
expression  of  his   opinion  on  the   case   or   to   an- 
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nounce  a  determination  to  stand  for  a  certain  ver- 
dict. When  one  does  that  at  the  outset,  his  sense 
of  pride  may  be  aroused,  and  he  may  hesitate  to 
recede  from  an  announced  position  if  and  when 
shown  that  it  is  fallacious.  Remember  that  you 
are  not  partisans  or  advocates  in  this  matter,  but 
are  judges.  The  final  test  of  the  quality  of  your 
service  will  lie  in  the  verdict  which  you  return  to 
this  courtroom,  not  in  the  opinions  any  of  you 
may  hold  as  you  retire.  Have  in  mind  that  you 
will  make  a  definite  contribution  to  efficient  judi- 
cial administration  if  you  arrive  at  a  just  and 
proper  verdict  in  this  case.  To  that  end,  the  court 
would  remind  you  that  in  your  deliberations  in 
the  jury  room  there  can  be  no  triumph  excepting 
the  ascertainment  and  declaration  of  the  truth. 
It  is  your  duty  as  jurors  to  consult  with  one  an- 
other and  to  deliberate,  with  a  view  to  reaching  an 
agreement  if  you  can  do  so  without  violence  to  your 
individual  judgment.  To  each  of  you  I  would  say 
that  you  must  decide  the  case  for  yourself  but  should 
do  so  only  after  a  consideration  of  the  case  with 
your  fellow  jurors,  and  you  should  not  hesitate  to 
change  an  opinion  when  convinced  that  it  is  er- 
roneous. However,  you  should  not  be  influenced 
to  vote  in  any  way  on  any  question  submitted  to 
you  by  the  single  fact  that  a  majority  of  the  jur- 
ors, or  any  of  them,  favor  such  a  decision.  In  other 
words,  [475]  you  should  not  surrender  your  honest 
convictions  concerning  the  effect  or  weight  of  evi- 
dence for  the  mere  purpose  of  returning  a  verdict 
or  solely  because  of  the  opinion  of  the  other  jur- 
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ors.  Upon  retiring  to  the  jury  room  you  will  se- 
lect one  of  your  number  to  act  as  foreman,  who 
will  preside  over  your  deliberations  and  who  will 
sign  the  verdict  to  which  you  agree.  As  soon  as  ali 
of  you  have  agreed  upon  a  verdict,  you  shall  have 
it  signed  and  dated  by  your  foreman,  and  then  shall 
return  with  it  to  this  courtroom. 

A  form  of  verdict  will  be  given  to  you  by  the 
court.    Sw^ear  the  officers. 

(Thereupon  the  bailiifs  were  sworn  by  the 
clerk. ) 

The  Court :  There  was  some  suggestion  that  the 
jurors  might  be  given  the  inventory.  Is  that  your 
desire  ? 

Mr.  Dechter:     Yes. 

The  Court:     Do  you  have  one,  Mr.  Clifton'? 

The  Clerk:     No,  I  don't,  your  Honor. 

The  Court:  Do  you  have  one  in  addition  to  the 
one  you  need? 

Mr.  Dechter:     They  can  have  my  copy. 

The  Court:     It  is  not  marked  in  any  way,  is  it? 

Mr.  Dechter:  I  was  just  going  to  look,  your 
Honor,  and  see. 

There  are  some  pencil  notations  and  figures. 

The  Court:  Perhaps  we  better  have  one  that 
is  not  marked. 

Mr.  Weymann:     I  can  immediately  get  a  copy. 

The  Court:  You  get  one  and  we  will  send  it  up 
to  them.  They  can  have  any  of  the  exhibits  they 
desire  to  have. 

You  may  retire  for  your  deliberations. 

(Whereupon,  the  jury  retired  to  deliberate 
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and    the   following   i)roceedings    were    had    in 
the  absence  of  the  jury.) 

Mr.  Deehter:  Your  Honor,  Mr.  Weymann  and 
I  are  willing  to  stipulate,  if  it  is  agreeable  to  the 
court,  that  the  jury  may  return  its  verdict  in  the 
absence  of  counsel. 

Mr.  We\anann:  I  am  willing  to  so  stipulate, 
your  Honor. 

The  Court:  Very  well.  Let  the  stiiDulation  be 
entered.  The  court,  however,  would  prefer  to  have 
you  here.  You  will  be  available  if  we  desire  to  get 
you? 

Mr.  Deehter:     Yes,  your  Honor. 

The  Court:  Because  sometimes  the  jury  wants 
instructions  read,  and  I  don't  like  to  do  that  in 
the  absence  of  counsel. 

Mr.  Deehter:  I  can  get  here  in  10  minutes,  or 
Mr.  Hoyt  can  stay  here  if  your  Honor  prefers  it. 

The  Court:  No,  as  long  as  you  can  come  in  a 
reasonably  short  time. 

Mr.  Deehter:  I  would  appreciate  it,  because  it 
will  give  us  a  chance  to  do  something  else. 

Mr.  Weymann:  And  I  can  get  here  in  two  min- 
utes, if  the  court  please. 

Mr.  Deehter:     Thank  you,  your  Honor.  [477] 

The  Court:     Court  is  now  recessed. 

Mr.  Weymann:  Pardon  me.  That  copy  of  the 
inventory,  Mr.  McLay  has  gone  for  it. 

Mr.  Deehter:  As  long  as  you  say  it  is  a  copy, 
it  is  O.  K. 

Mr.  Weymann:     It  is  the  same  as  the  mimeo- 
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graphed  copy  that  you  have;  it  is  from  the  same 
stencil. 

(Whereupon,  at  2:10  o'clock  court  was  re- 
cessed.) [478] 

(Whereupon,  at  5:50  o'clock  p.  m.  the  jury 
returned  to  the  court  room  and  the  following 
proceedings  were  had:) 

The  Coui-t :     The  jurors  are  all  in  their  places, 
is  it  so  stipulated  ? 

Mr.  Hoyt:     So  stipulated. 

Mr.  We\Tnann :     So  stipulated. 

The  Court:     Have  you  agreed  upon  a  verdict? 

Juror  Wilson:     Yes. 

The  Court:     Are  you  the  foreman? 

Juror  Wilson:     Yes. 

The  Court:     Will  you  read  it,  please? 

(Whereupon,  the  verdict  of  the  juiy  was 
read  by  the  foreman.) 

The  Court :     Is  it  signed  by  you  as  foreman  ? 
Juror  Wilson:     It  is  signed  by  me. 

(The  verdict  was  handed  to  the  court.) 

The  Court:     Read  it.  please. 
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The  Glerk: 

*'In  the  District  Court  of  the  United  States,  South- 
ern  District   of   California,    Central   Division. 

No.  2454-B— Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CERTAIN  PARCELS  OF  LAND,  etc.,  et  al.. 

Defendants. 

VERDICT  AS  TO  INTEREST  OF  DEFEND- 
ANT SAM  BLOCK  IN  PARCELS  87  AND 
103,  AS  DESCRIBED  IN  AMENDED  COM- 
PLAINT. 

"We,  the  Jury  in  the  above-entitled  case,  find 
the  market  value  as  of  September  28,  1942,  of  the 
leasehold  estate  of  the  defendant  Sam  Block,  in- 
cluding all  the  production  facilities  and  equip- 
ment used  on  said  date  in  the  operation  of  the  well, 
to  be  the  sum  of  $20,397.00. 

"We  further  find  the  market  value  of  as  Sep- 
tember 28,  1942,  of  the  10  7/12  per  cent  over- 
riding royalty  of  the  defendant  Sam  Block  to  be 
the  sum  of  $1,857.00. 

"Total  market  value  of  the  foregoing  as  of  Sep- 
tember 28,  1942,  is  $22,254.00. 

"Dated:     Los  Angeles,   California, 

"July  31,  1945. 

"ALBERT   E.   WILSON, 
Foreman    of    the    Jury." 
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Is  that  your  verdict  each  and  all,  lady  and  gen- 
tlemen "? 

The  Jurors:     Yes. 

The  Court :  Does  either  party  desire  to  have  the 
jury  polled? 

Mr.  Hoyt:     I  have  no  particular  desire. 

Mr.  Weymann:     May  the  jury  be  polled? 

The  Clerk :  As  I  call  your  names,  lady  and  gen- 
tlemen, will  you  state  yes  or  no  if  the  verdict  as  read 
is  your  verdict. 

Earle  C.  Brown? 

Juror  Brown:     Yes.   [480] 

The  Clerk:     Russell  B.  Snow? 

Juror  Snow:     Yes. 

The  Clerk:     Harry   Friedman? 

Juror  Friedman:     Yes. 

The  Clerk:     Albert  E.  Wilson? 

Juror  Wilson:     Yes. 

The  Clerk:     Spencer  T.  Honig? 

Juror  Honig:     Yes. 

The  Clerk:     W.  S.  Tupman? 

Juror  Tupman:     Yes. 

The  Clerk:     John  C.  Hobson? 

Juror  Hobson:     Yes. 

The  Clerk:    L.  W.  Mills? 

Juror  Mills:     Yes. 

The  Clerk:     A.  S.  Porter? 

Juror  Porter:     Yes. 

The  Clerk:     Hazel  McAvoy? 

Juror  McAvoy:     Yes. 

The  Clerk:     Walter  G.  Bradley? 

Juror  Bradley:     Yes. 
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The  Clerk:     A.  C.  Byrne? 

Juror    Byrne :     Yes. 

The  Court:  Each  one  of  the  jurors  announces 
that  the  verdict  as  read  is  his  verdict. 

The  members  of  the  jury  are  now  excused.  You 
will  be  notified  when  to  return.  Court  is  now  ad- 
journed. [481] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in 
the  above-entitled  cause  on  the  date  or  dates  speci- 
fied therein,  and  that  said  transcript  is  a  true  and 
correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  31st  day 
of  July,  A.  D.  1945. 

/s/  MYRTLE   BENNALLACK, 
/s/  SAMUEL  GOLDSTEIN, 
Official  Reporters. 

[Endorsed]:     Filed   Mar.   22,   1946. 


Sam  Block  493 

[Title  of  District  Court  and  Cause.] 

REPORTER'S    TRANSCRIPT   OF   PROCEED- 
INGS ON  MOTION  FOR  NEW  TRIAL. 

Los  Angeles,  California, 

Monday,  October  1,  1945 

Appearances:  For  the  Plaintiff  August  Wey- 
mann,  Esq.,  and  Arch  G.  McLay,  Esq.,  Special  At- 
torneys, Lands  Division,  Department  of  Justice. 
For  the  Defendant:  Raphael  Dechter,  Esq.,  and  B. 
L.  Hoyt,  Esq.,  633  Subway  Terminal  Building,  Los 
Angeles,  13,  California.  [1] 

Los  Angeles,  California, 

Monday,  October  1,  1945,  2:00  P.  M. 

Mr.  Weymann:  This,  if  the  court  please,  is  a 
motion  to  set  aside  the  verdict  of  the  jury,  to  va- 
cate the  judgment  thereon,  and  grant  a  new  trial 
upon  all  the  grounds  stated  in  the  written  notice 
of  motion.  The  grounds  stated  are :  Excessive  dam- 
ages appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice;  the  insufficiency  of 
the  evidence  to  justify  the  verdict  of  $20,397.00  as 
the  fair  market  value  of  the  leasehold  estate  of 
the  defendant,  including  all  other  production  fa- 
cilities and  equipment  used  in  the  operation  of  the 
defendant's  well;  that  the  verdict  is  against  law; 
and  errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Your  Honor  will  recall  this  case  was  commenced 
on  July  24th  of  this  year,  and  the  jury  brought  in 
a  verdict  for  $20,397.00,  which  they  found  to  be  the 
market  value  on  September  28,  1942,  of  the  lease- 
hold estate  of  the  defendant  Block,  including  all  of 
the  production  facilities  and  equipment  which  were 
used  on  that  date  in  the  operation  of  his  well. 

The  jury's  verdict  purported  to  be  rendered  un- 
der the  instructions  given  by  the  court,  which 
were,  in  part,  as  follows: 

''In  determining  the  fair  market  value  of  the 
[2]  leasehold  estate  and  the  production  facilities 
and  equii3ment  used  in  connection  with  the  opera- 
tion of  the  well,  you  are  to  determine  such  value 
on  the  basis  of  the  use  of  the  facilities  and  equip- 
ment as  an  integral  and  necessary  part  of  the  said 
well  in  the  production  of  oil  therefrom." 

I  might  say  for  the  convenience  of  the  court  that 
as  I  quote  parts  of  the  record  I  will  refer  to  the 
page  of  the  transcript.  That  is  transcript  page 
466. 

The  court  further  instructed  the  jury  as  to  mar- 
ket value  in  these  terms: 

"  'Fair  market  value'  ^^  *  ^  means  that  sum  of 
money,  which,  considering  all  the  circumstances, 
could  have  been  obtained  for  the  property;  that 
is,  the  amount  that  in  all  probability  would  have 
been  arrived  at  by  fair  negotiations  between  an 
owner  willing  to  sell  and  a  purchaser  desiring  to 
buy,  both  parties  being  informed  as  to  all  the  facts, 
favorable  and  unfavorable  which  would  affect  the 
sale.     In   making   that    estimate    there    should    be 
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taken  into  account  all  considerations  that  fairly 
might  be  brought  forward  and  reasonably  be  given 
substantial  weight  in  such  bargaining."  Tran- 
script 467. 

The  Court:  I  don't  have  the  instructions  be- 
fore me.  [3]  AYhat  is  the  number  of  that  instruc- 
tion, Mr.  Weymann? 

Mr.  Weymann:  I  haven't  the  number  of  that 
instruction,  if  the  court  please.  If  you  will  recall, 
so  many  of  the  instructions  were  consolidated  after 
a  conference,  so  that  the  original  numbers  of  the 
instructions   submitted   were    rearranged. 

The  Court:  I  think  I  had  them  all  numbered 
as  I  gave  them,  so  when  Mr.  Clifton  comes  in  he 
will  probably  have   it. 

Was  the  other  instruction  numbered?  I  think 
they  just  didn't  give  the  numbers  in  the  tran- 
script. 

Mr.  Weymann :  They  did  not,  if  the  court  please. 
That  was  i3age  467,  this  one  on  market  value. 

The  Court:  You  referred  to  a  previous  instruc- 
tion. 

Mr.  Weymann:  As  to  the  unit  valuation.  That 
is  transcript  page  466. 

The  Court:  They  were  both  plainti:ff's  instruc- 
tions, weren't  they? 

Mr.  Weymann:  They  were  plaintiff's  instruc- 
tions, yes,  sir. 

The  Court:     That  is  proposed  instructions'? 
Mr.  Weymann :     Yes,  proposed  instructions. 
The    Court:     They   are   all   instructions    of    the 
court  when  the  court  gives  them. 
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Mr.  Weymann:  All  instructions  which  the  court 
gave,  at  any  rate.  [4] 

The  Court:     You  may  proceed. 

Mr.  Weymann:  There  is  this  further  instruc- 
tion : 

u*  *  #  you  are  not  to  find  the  value  put  on  the 
property  by  the  owner  for  a  special  or  a  specula- 
tive or  an  investment  purpose,  but  that  you  are 
to  find  the  fair  market  value  as  of  the  date  given. 

"The  proper  inquiry  to  be  made  in  this  pro- 
ceeding is  what  price  would  the  parcel  of  property 
bring  if  put  upon  the  market  at  that  time  and  sold 
for  cash." 

That  appears  in  the  transcript  at  page  468. 

No  exceptions  were  taken  to  these  instructions, 
and  it  may  be  deemed  conceded,  therefore,  that 
they  correctly  state  the  law  which  the  jury  was 
bound  to  follow,  and  the  verdict,  of  course,  should 
be  judged  in  the  light  of  those  instructions. 

The  property  which  was  the  subject  matter  of 
the  trial,  so  far  as  this  motion  is  concerned,  was 
an  oil  and  gas  sub-lease  owned  by  the  defendant 
Block  in  the  Playa  del  Rey  field. 

There  was  one  producing  well  on  that  known  as 
Block's  No.  10,  together  with  the  production  fa- 
cilities and  equipment  necessary  to  make  it  a  pro- 
ducing well.  No  evidence  of  sales  of  comparable 
property  was  introduced  by  either  side. 

I  think  it  will  be  conceded  that  it  is  practically 
impossible  to  find  a  comparable  oil  property  which 
is  comparable  [5]  in  all  essential  elements,  because 
oil  wells  are  too  individual  in  their  characteristics. 
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Eowever,  there  was  no  evidence  of  sales  of  other 
3roi3erty. 

I  would  like  to  call  your  Honor's  attention,  then, 
:o  the  basis  of  valuation  as  we  conceive  it,  and  as 
[  believe  it  was  tried  by  both  parties.  The  ele- 
nents  which  go  to  make  up  the  market  value  of  an 
3il  lease  are  the  potential  future  production  from 
'he  lease  and  the  profit  which  the  operator  or  les- 
see may  reasonably  expect  to  derive  from  the  pro- 
iuction  and  the  sale  of  the  minerals  after  pay- 
ing all  expenses  and  charges  necessary  to  recover 
and  reduce  to  possession  the  minerals  which  may 
be  found  on  the  property.  We  speak  of  an  oil  lease 
as  an  interest  in  real  property,  and  in  legal  ter- 
minology call  it  a  profit  a  prendre.  In  the  last 
analysis  it  is  nothing  more  nor  less  than  the  right 
to  go  on  another  man's  property  and  at  one's  own 
expense  recover,  possess  and  sell  whatever  of  value 
may  be  recovered. 

Obviously,  if  nothing  is  recovered  the  right  is 
valueless.  And  if  the  expense  of  recovery  exceeds 
the  probable  recovery,  the  right  is  also  valueless. 
There  are  many  instances  in  which  that  occurs,  of 
course.  Or  if  the  means  essential  to  the  recovery 
are  not  available  or  cannot  be  procured  at  a  rea- 
sonable price,  then,  also,  the  right  is  valueless. 

Our  physicists  tell  us  that  it  is  possible  to  trans- 
mute metals,  but  a  patent  on  that  at  the  present  de- 
velopment of  the  [6]  science  would  be  valueless 
because  of  the  excessive  cost.  There  are  billions 
of  dollars  of  gold  in  sea  water,  we  are  told,  but 
the  cost  of  extracting  it  is  so  enormous  that  it  isn't 
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a  iDractical  proposition.  So  it  may  well  be  that  an 
oil  lease  whicli  has  recoverable  minerals  in  the 
ground  may  be  valueless  if  the  cost  of  recovering 
the  minerals  exceeds  what  may  be   recovered. 

Now,  a  purchaser,  this  hypothetical  purchaser 
of  the  Block  lease,  is  going  to  ask  himself:  How 
much  can  I  get  out  of  this  ?  How  much  will  it  cost  ? 
If  the  equipment  to  get  it  out,  plus  the  cost  of  op- 
eration, costs  more  than  I  can  get  in  minerals  to- 
gether with  what  I  may  be  able  to  salvage  from  the 
equipment  after  I  am  through  using  it,  manifestly 
I  wouldn't  pay  anything  for  the  lease. 

Frequently  when  leases  are  abandoned,  of  course, 
there  is  a  salvage  value  of  the  equipment,  and  it 
is  conceivable  that  a  lease  may  be  purchased  in 
order  to  abandon  it  and  salvage  the  equipment, 
because  that  may  be  worth  more  than  the  recov- 
erable oil. 

I  wanted  to  preface  the  discussion  of  the  evidence 
so  that  our  viewpoint  may  be  clearly  before  the 
court.  Now  I  come  to  the  evidence  upon  which 
this  verdict  must  be  justified  if  at  all. 

Defendant  Block  produced  five  witnesses  on  the 
issue  of  value.  The  owner.  Block,  testified  giving 
separate  [7]  valuations  for  the  lease  and  for  the 
equipment  which  he  intended  to  use  to  produce  the 
lease. 

The  defendant  produced  Mr.  Rubin  and  Mr.  Rush, 
who  qualified  as  dealers  in  used  oil  well  producing 
equipment,  and  who  testified  as  to  the  market  value 
of  the  equipment  only  as  of  October  4,  1943,  and 
under  questioning  by  the  court  it  was  brought  out 
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from  several  witnesses  that  the  value  as  of  Sep- 
tember 28,  1942,  and  October  4,  1943,  was  substan- 
tially the  same. 

The  defendant  produced  one  petroleum  engineer 
consultant,  Mr.  Crown,  who  testified  as  to  the  value 
of  the  future  recovery  of  minerals  from  the  prop- 
erty, but  he  gave  no  opinion  as  to  the  market  value 
of  the  equipment  realized  at  any  time. 

The  Court:  Before  you  leave  that,  how  much 
did  Mr.  Block  value  it  at?  I  have  forgotten  the 
exact  figures. 

Mr.  Weymaim:  I  was  going  to  analyze  that  in 
detail,  if  the  court  please.  I  am  just  reciting  the 
witnesses  and  what  they  testified  to. 

The  Court:     Go  ahead. 

Mr.  Weymann:  They  produced  also  Mr.  Owens, 
who  qualified  on  abandonment  of  wells,  and  he  tes- 
tified to  the  cost  of  the  abandonment  of  the  wells. 
Five  witnesses  for  the  defendant. 

The  plaintiff  produced  two  witnesses,  the  engi- 
neers, [8]  Oliver  and  Wents,  each  of  whom  testi- 
fied as  to  the  market  value  of  the  leasehold  estate, 
together  with  the  equipment  used  in  producing  the 
well  as  a  single  operating  unit  and  as  a  going  con- 
cern. 

Now,  in  that  regard  they  agreed  thoroughly  with 
the  theory  of  the  defendant,  because  in  his  argu- 
ment to  the  jury  Mr.  Dechter  said:  The  govern- 
ment is  taking  over  a  going  concern,  and  you  can't 
have  a  going  well  unless  you  have  all  of  this  per- 
sonal equipment. 
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That  is  the  theory,  of  course,  of  the  plaintiff, 
and  of  the  defendant  in  this  proceeding. 

Now,  coming  to  the  testimony  of  the  individual 
witnesses.  The  defendant  Block  testified  that  in 
his  opinion  his  lease  was  worth  $35,000.00,  tran- 
script 72;  and  the  equipment  to  operate  the  lease 
was  worth  an  additional  $22,000.00,  transcript  73; 
hut  under  persistent  questioning  both  by  counsel 
for  plaintiff  and  finally  by  the  court  he  said  he  con- 
templated the  use  of  that  equipment  in  getting  the 
production  lease.    Transcript  87. 

He  arrived  at  his  valuation  of  the  lease  by  as- 
suming a  production  of  25  barrels  a  day  for  10 
years  of  365  days  each  at  94  cents  a  barrel.  That  is 
transcript  75  and  90.  He  allowed  $25,000.00,  rough- 
ly, for  the  total  operation  cost,  but  said  he  never 
kept  track  of  it.  Transcript  76.  That  while  his 
valuation  was  based  on  a  price  of  94  cents  a  barrel 
[9]  for  10  years,  at  the  time  of  the  acquisition  of  the 
property  by  the  government  he  was  receiving  around 
75  cents  a  barrel.  Transcript  77.  When  he  was 
asked  under  cross  examination  if  he  kept  records 
to  ascertain  whether  the  well  was  paying,  he  testi- 
fied that  the  only  record  he  had  was  that  at  the  end 
of  the  month  he  deducted  his  expenses  and  ascer- 
tained how  much  was  left  over  every  month  from 
all  of  his  ten  wells  together.  Transcript  91,  92. 
Under  cross-examination,  however,  he  testified  that 
these  figures  which  he  had  given  as  to  value  were 
based  upon  what  the  property  was  worth  to  him, 
not  what  a  willing  buyer  would  pay  for  it.  Tran- 
script 94,  95. 


Sam  Block  501 

Now,  Defendant's  counsel  referred 

The  Court:     Excuse  me. 

Mr.  Weymann:     Yes. 

The  Court:  How  long  do  you  think  it  will  take 
you  to  present  your  argument,  Mr.  Weymann*? 

Mr.  Weymann:  I  think  I  can  finish  it  up  in 
another  20  minutes. 

The  Court:  Would  it  be  agreeable  to  you  gen- 
tlemen to  return  in  the  morning  ? 

Mr.  Weymann:     I  think  so. 

The  Court:     How  about  you,  Mr.  Dechter? 

Mr.  Weymann:     If  that  is  the  court's  pleasure. 

Mr.  Dechter:     It  will  have  to  be  agreeable. 

The  Court:  No,  it  isn't  the  court's  pleasure. 
There  is  [10]  a  regular  meeting  of  the  judges 
being  held  this  afternoon,  and  they  are  awaiting 
my  attendance. 

Mr.  Dechter:  I  think  that  will  be  satisfactory. 
I  will  just  cancel  some  appointments  I  have. 

The  Court:     If  you  can  do  that. 

Mr.   Dechter:     Absolutely. 

The  Court:  I  can  arrange  it  for  9:00  o'clock  in 
the  morning  if  that  will  help  you.  In  fact,  it  will 
suit  me  just  as  well. 

Mr.  Weymann:  I  don't  know.  We  upstairs  have 
so  much  correspondence  to  get  out. 

The  Court:  You  can  get  that  out  afterwards, 
can't  you? 

Mr.  Weymann:  Yes.  I  have  an  appointment 
made  at  10:00  o'clock  which  I  will  have  to  cancel. 

The  Court:  If  you  meet  at  9:00  you  will  be 
through  at  10:00. 
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Mr.  Weymann :  If  that  is  agreeable  to  the  court. 
The  Court:  Is  that  satisfactory  to  you? 
Mr.  Weymann:  Yes,  that  is  satisfactory. 
The  Court :  Very  well.  We  will  continue  this  to 
9:00  o'clock  in  the  morning.  I  am  sorry  about  it. 
I  had  really  forgotten  about  the  judges'  meeting. 
Mr.  Dechter:     It  is  perfectly  all  right. 

(Whereupon,  at  3:10  o'clock  an  adjournment 
was  taken  until  9:00  o'clock  a.  m.,  Tuesday, 
October  2,  1945.)  [11] 


Los  Angeles,  California, 
Tuesday,  October  2,  1945.    9:00  a.m. 

The  Court:     Proceed,  Mr.  Weymann. 

Mr.  Weymami:  I  believe  yesterday  afternoon 
when  we  took  our  adjournment  we  had  just  com- 
pleted the  consideration  of  Mr.  Block's  testimony. 
I  stated  that  under  cross  examination  he  testified 
that  the  figures  as  to  value  which  he  had  given  were 
based  upon  what  the  property  was  worth  to  him. 
The  testimony  is  set  forth  on  pages  94  and  95  of  the 
transcript.    He  was  asked  this  question: 

"When  you  made  this  valuation  to  which  you 
have  testified,  Mr.  Block,  so  we  can  get  this  thing 
clear  in  our  own  minds,  was  that  the  estimate  of 
what  the  well  was  worth  to  you  or  what  you  thought 
a  willing  buyer  would  pay  for  it  in  the  event  that 
you  were  willing  to  sell  it? 
"A.  I  never  sold  any  wells. 
"Q.     You  never  sold  any  Avells? 
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"A.     I  don't  sell  any  wells." 
And  I  asked  tlie  reporter  to  read  the  question  to 
Ir.  Block,  and.  he  answered:  "I  never  cared  to  sell 
ny  wells.    I  always  liked  to  buy  them." 

"The  Court:  Just  answer  the  question  yes  or 
LO,  and  then  you  may  explain  your  answer  if  it  is 
lecessary. 

"The  Witness:  I  would  say  what  it  was  worth 
o  me.  [12] 

"Q.  By  Mr.  Weymann:  Then,  the  figures  to 
vhich  you  have  testified  are  based  on  what  it  was 
vorth  to  you?  A.     Yes,  sir." 

Of  course,  on  testimony  of  that  kind  under  the 
iourt's  instruction  that  is  no  j)redicate  for  arriving 
it  market  value,  and  I  think  counsel  clearly  con- 
ceded that  and  properly  so  when  he  commented  on 
t  in  his  address  to  the  jury.    I  quote: 

"You  have  the  testimony  of  Mr.  Block  that  the 
.^alue  of  the  leasehold  to  him  is  $35,000.00.  Now, 
le  is  not  a  lawyer  and  he  doesn't  know  that  that 
ioesn't  constitute  market  value.  It  must  be  the 
value  to  both  a  buyer  and  a  seller;  not  just  to  him 
done." 

That,  I  think,  eliminates,  or  should  eliminate  or 
i^hould  have  eliminated,  from  the  consideration  of 
khe  jury  the  testimony  of  Mr.  Block  altogether  as 
to  market  value. 

We  come,  then,  to  the  testimony  of  Mr.  Rubin, 
the  expert  on  value  of  used  equipment.  He  testified 
that  he  was  shown  a  copy  of  the  inventory  of  all  of 
the  personal  property  which  was  found  on  the 
Block's  well,  and  he  was  asked  to  look  it  over  for 
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the  purpose  of  testifying  as  to  value.  He  formed 
an  opinion  after  looking  over  a  copy  of  that  inven- 
tory and  testified,  over  plaintiff's  objection — tran- 
script 118,  119— that  it  was  worth  over  $22,000.00. 
There  was  no  cross  [13]  examination  of  that 
witness. 

Defendant's  witness  Rush  also  testified,  over  plain- 
tiff's objection — transcript  160 — that  the  market 
value 

The  Court:  Pardon  me  before  you  read  that, 
Mr.  Weymann. 

Mr.  Rubin's  testimony  was  in  regard  to  the  in- 
ventory of  the  personal  property  ? 

Mr.  Weymann:     That  is  correct,  your  Honor. 

The  Court:     Very  well.     Proceed. 

Mr.  Wejnnann:  Defendant's  witness  Rush — that 
was  also  as  to  the  inventory  of  the  personal  prop- 
erty. He  also  testified  over  plaintiff's  objection, 
transcript  160,  that  the  market  value  of  all  of  the 
equipment  on  the  well  as  scheduled  in  plaintiff's 
inventory  was  approximately  $18,000.00.  That  ap- 
pears on  transcript  162. 

On  cross  examination  he  testified  that  his  estimate 
was  based  on  the  value  of  that  equipment  in  place. 

The  Court:  Read  the  last  two  sentences  or  so, 
Mr.  Goldstein, 

(The  record  was  read.) 

Mr.  Weymann:  That  appears  on  transcript  166. 
That  valuation  was  as  of  October,  1943.  It  was 
subsequently  brought  out  from  queptioning  of  both 
plaintiif's  and  defendant's  witnesses  that  the  value 
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as  of  September  28,  1942,  and  of  October,  1943,  was 
substantially  the  same. 

However,  Mr.  Rush  further  testified  that  after 
eliminating  [14]  the  casing  and  the  liner  in  the  well 
which  could  not  be  removed  when  the  well  was 
abandoned,  the  remaining  equipment  was  of  the 
value  of  $12,260.00.  That  appears  on  transcript 
179.  And  all  of  this  equipment,  of  course,  was  essen- 
tial to  the  operation  of  the  well. 

That  figure  of  $12,260  will  later  become  import- 
ant in  our  analysis  of  the  evidence. 

Witness  Crown  was  produced  as  a  consulting 
petroleum  engineer.  He  testified  that  he  had  been 
so  engaged  for  a  period  of  one  year,  and  his  testi- 
mony was  to  the  effect  that  the  ultimate  future  re- 
covery from  the  well  was  40,300  barrels,  to  be  pro- 
duced over  a  period  of  10  years.  That  appears  on 
transcript  199.  He  estimated  the  present  market 
value  of  defendant's  interest  in  that  production  at 
$10,930.00  or,  in  round  figures  $11,000.00,  transcript 
128,  based  on  an  operating  profit  over  that  period 
of  10  years  of  $13,494.00,  transcript  204. 

The  Court:  What  is  the  page  number  where  he 
estimated  the  value  of  the  oil  to  the  leasehold  ? 

Mr.  Weymann:     Page  128. 

The  Court:     128? 

Mr.  Weymann:  Yes,  128.  If  I  recall  correctly, 
Mr.  Crown  gave  way  to  another  witness.  His  testi- 
mony was 

The  Court:     How  much  was  it,  $10,000.00'? 

Mr.  Weymann:  $10,930.00,  and  he  rounded  that 
out  to  [15]  $11,000.00.    His  valuation  didn't  include 
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anything  for  personal  property  at  any  time.  He 
arrived  at  his  estimate  of  future  profit  by  using  a 
total  sales  price  of  97  cents  per  barrel — that  is  tran- 
script 200-203 — which  was  made  up  of  a  posted  mar- 
ket price  of  94  cents  for  oil  in  the  spring  of  1943, 
plus  3  cents  for  gas  and  gasoline. 

He  testified,  also,  that  in  September,  1942,  Sep- 
tember 28th,  when  the  well  was  taken  over,  and 
until  the  spring  of  1943,  the  posted  market  price 
was  not  94  cents  per  barrel  for  the  oil,  but  approxi- 
mately 77  cents.    In  arriving  at  his  valuation 

The  Court :  Was  he  the  one  who  testified  that  they 
actually  received  81  cents,  or  something  of  that 
kind? 

Mr.  Weymann:  No.  I  thinlv  that  was  the  gov- 
ernment's witnesses.    I  think  it  was  Mr.  Oliver. 

The  Court:     Pardon  the  interruption. 

Mr.  Weymann:  Surely.  I  believe  Mr.  Dechter 
will  bear  me  out  on  that. 

The  Court :     That  is  unimportant  now. 

Mr.  Weymann:  Well,  in  arriving  at  his  valua- 
tion he  didn't  take  into  account  any  cost  of  aban- 
donment, although  he  admitted  that  there  always  is 
a  cost  of  abandonment.  He  didn't  know  the  pro- 
visions of  the  lease  or  of  the  sub-lease,  and  made  no 
effort  to  ascertain  them.  He  didn't  take  into  ac- 
count any  possible  pipeline  charges  or  trucking 
charges  for  [16]  the  delivery  of  the  oil  to  the  re- 
finery. 

He  was  asked  on  cross  examination  whether  if 
there  was  such  a  charge  the  price  paid  by  the  pur- 
chaser of  the  oil  would  be  the  same,  and  his  answer 
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was:  "I  don't  know  just  how  they  would  handle 
that.  If  they  had  to  pay  a  trucking  charge  there, 
why  it  might  be  taken  off  the  price  of  the  crude.'' 
That  is  on  transcript  201. 

He  didn't  know  if  they  had  to  pay  a  trucking 
charge,  and  didn't  take  it  into  consideration,  made 
no  investigation. 

He  computed  the  operating  cost  to  produce  that 
well  over  the  period  of  10  years  at  $13,870.00.  Tran- 
script 204.  But  your  Honor  will  recall  that  the 
owner  himself  testified  that  the  normal  operating 
cost  per  month  was,  to  use  his  own  language,  "A 
couple  of  hundred  dollars  a  month."  That  occurs 
on  transcript  104. 

Defendant's  last  witness  Owens  was  engaged  in 
the  business  of  oil  well  abandonment.  He  testified 
that  the  usual  and  reasonable  charges  for  abandon- 
ing an  oil  well  in  the  del  Rey  field  in  September, 
1942,  was  about  $800.00,  and  that  it  would  be  about 
the  same  in  October,  1943;  and  that  it  would  be 
substantially  the  same  eight  or  ten  years  hence. 
That  didn't  include  the  cost  of  cleaning  up  the 
property,  filling  up  the  sum  pits  and  restoring  the 
property.  That  he  said  would  run  from  $800.00  to 
$1,000.00  additional.  That  would  make  the  cost  of 
abandonment  from  $1600.00  to  $1800.00.  [17] 

That  constitutes  defendant's  evidence  of  value. 

3  just  want  to  go  over  the  plaintiff's  evidence 
merely  for  the  purpose  of  showing  that  there  is 
nothing  in  that  evidence  to  support  the  jury's 
verdict. 

Mr.  Oliver  for  the  plaintiff  testified  that  in  his 
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opinion  the  70  per  cent  interest  of  Mr.  Block  in  the 
well  had  a  probable  market  value  as  of  September 
28,  1942,  of  $5650.00.  That  amomit  was  arrived  at 
by  the  summation  of  the  market  value  of  the  oil 
reserves  approximately  $3150.00,  and  the  salvage 
value  of  the  equipment  upon  the  abandonment  of 
the  well  after  paying  abandonment  costs  of  $2500.00. 
That  appears  on  transcript  242. 

Plaintiff's  witness  Wents  testified  that  in  his 
opinion  the  market  value  of  Mr.  Block's  70  per  cent 
operating  interest  in  the  production  of  the  well,  to- 
gether with  the  appurtenances,  had  as  of  Septem- 
ber 28,  1942,  a  fair  market  value  of  $5690.00,  and 
that  in  his  opinion  there  would  be  no  substantial 
difference  in  the  value  of  the  mechanical  equipment 
between  September  28,  1942,  and  October  4,  1943. 
He  estimated  the  future  life  of  the  well  at  10  years, 
which  was  the  same  as  Mr.  Crown's. 

Now,  if  the  court  please,  I  would  like  to  analyze 
defendant's  evidence  of  value,  resolve  all  doubts 
and  questions,  conflicts,  in  its  favor,  and  see  if  by 
any  stretch  of  the  imagination  a  verdict  of  $20,397.00 
can  be  justified  [18]  on  that  evidence  alone. 

As  we  have  seen,  defendant's  witness  Crown  ar- 
rived at  a  total  operating  profit  on  40,300  barrels 
of  potential  future  production  of  $30,494.00  over  a 
period  of  10  years.  After  deducting  operating  costs 
of  113,870.00  for  10  years,  which  is  roughly  $10,000.00 
less  than  the  owner  himself  testified  it  would  cost 
him  to  operate,  Mr.  Crown's  estimate  ignores  any 
question  of  delivery  charges,  of  cost  of  abandon- 
ment, based  on  a  price  of  oil  which  was  not  in  effect 
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at  the  time  this  hypothetical  sale  was  made  but 
which  didn't  come  into  existence  until  six  months 
afterwards.  However,  solely  for  the  purpose  of 
testing  the  validity  of  this  verdict  we  will  accept  his 
figures,  his  estimates  of  future  production  and  cost 
of  operation.  Taking,  then,  the  $13,494.00  estimated 
operating  profit  as  correct,  that  in  Mr.  Crown's 
opinion  had  a  market  value  as  of  September,  1942, 
of  $10,930.00.  Mr.  Rush's  estimate  of  the  market 
value  of  the  recoverable  equipment  is  $12,260.00. 
That  he  testified  was  necessary  for  the  continued 
operation  of  the  well.  Of  course,  that  couldn't  be 
realized  without  destroying  Mr.  Crown's  estimate 
of  market  value  of  $11,000.00,  because  it  was  one 
integral  unit.  It  couldn't  be  realized  in  less  than 
10  years,  the  estimated  life  of  the  well. 

Now,  the  question  arises:  Would  any  rational 
person,  any  man  using  ordinary  judgment,  invest 
$12,260.00  in  equipment  [19]  for  the  purpose  of 
producing  that  well  with  the  idea  of  getting  back 
for  that  equipment  just  $12,260.00? 

Mr.  Crown  recognized  that  a  man  is  entitled  to 
some  return  on  his  capital  investment,  and  he  dis- 
counted those  future  earnings  at  six  per  cent. 

So,  supi^ose  we  discount  this  $12,260.00  of  capital 
investment  in  equipment,  assuming  that  that  amount 
can  be  realized  at  the  end  of  10  years — which  to  my 
mind  is  an  utter  absurdity — but  supposing  we  dis- 
count that  six  per  cent,  that  would  give  rise  to  a 
present  worth  of  that  hoped  for  $12,260.00  of 
$6988.00.  Add  that  to  the  $10,930.00,  which  is  to  be 
realized — which  is  the  market  value  of  the  future 
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production — and  we  have  a  total  of  $17,918.00.  But 
according  to  defendant's  own  testimony  there 
would  have  to  be  expended  approximately  $1800.00 
in  cleaning  up  the  property,  reducing  at  the  highest 
possible  estimate  the  present  value  of  the  purchas- 
er's ultimate  recovery  to  $16,118.00,  taking  defend- 
ant's testimony  at  its  face  value. 

I  say  in  using  those  figures  that  we  assumed  that 
the  man  could  get  $12,260.00  for  this  equipment  in 
iO  years  from  now.  Now,  it  is  a  matter  of  common 
knowledge  that  machinery  or  equipment  depreciates 
in  value;  that  no  man  can  expect  after  using  equip- 
ment, and  particularly  oil  producing  equipment, 
for  10  years,  that  it  would  be  worth  the  same 
after  that  use  as  it  was  before  he  used  it.  It  is 
utterty  absurd,  it  [20]  seems  to  me.  Counsel  in  his 
argument  made  much  of  the  fact  that  in  1945,  July, 
1945,  he  could  get  more  for  his  1940  Mercury  than 
he  paid  for  it.  That  is  probably  true.  But  I  doubt 
very  much  if  any  one  would,  in  1945,  pay  $1100.00 
for  a  1940  Mercury  in  the  anticipation  of  getting 
$1100.00  or  more,  with  profit,  10  years  later,  be- 
cause that  wouldn't  be  an  investment,  that  would 
merely  be  a  gamble  that  the  war  and  the  conditions 
of  scarcity  brought  about  by  tlie  war  would  continue 
and  intensify  over  that  period;  and  that,  certainly, 
is  no  basis  for  estimating  just  compensation  in  con- 
demnation proceedings. 

We  submit  that  an  informed  purchaser  and  a 
reasonable  seller  would  expect  to  write  off  the  stand- 
ard rate  of  depreciation  on  this  equipment,  5  per 
cent  per  year — that  is  the  standard  rate  used  in  all 
depreciations  taken  on  such  equipment,  and  that 
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they  would  recognize  that  the  value  of  that  had 
depreciated  50  per  cent  at  the  end  of  10  years.  In 
other  words,  that  the  man  who  bought  this  well  with 
the  equipment  at  the  end  of  10  years  would  only 
expect  to  get  one-half  of  the  present  value  of  the 
equipment,  but  he  wouldn't  get  that  for  10  years, 
so  that  value  should  be  discounted  to  present  worth. 
And,  when  we  depreciate  that  to  present  worth,  in- 
stead of  $6988.00  to  be  realized  for  this  equipment, 
we  have  $3490.00;  and,  adding  that  to  the  $10,930.00, 
we  have  a  total  X3resent  worth  of  the  future  [21] 
recovery  reasonably  to  be  anticipated  of  $14,420.00, 
from  which  we  have  to  deduct  the  $1800.00  which 
has  to  be  expended  to  fultil]  the  conditions  of  the 
lease.  That  leaves  $12,620.00,  leaving  out  entirely 
plaintiff's  evidence  of  market  value,  and  ignoring 
the  glaring  discrepancies  and  omissions  in  Mr. 
Crown's  valuation  to  which  I  called  attention. 

We  may  test  the  reasonableness  of  this  verdict 
by  the  reverse  process:  A  buyer  of  a  stripper  well, 
and  edge  well,  single  well,  in  a  partially  depleted 
field,  would  reasonably,  it  would  seem,  expect  to 
receive  12  per  cent  j^er  annum  on  his  investment, 
considering  all  of  the  hazards  of  that  business.  We 
won't  take  12  per  cent;  we  v/ill  take  6  per  cent. 
Now,  he  pays,  according  to  the  verdict  of  the  jury, 
$20,397.00  for  this  well.  Now,  if  he  is  to  realize  6 
per  cent  on  his  investment  over  the  period  of  10 
years,  he  should  get  $12,228.00  interest,  or  a  total 
of  $32,625.00  from  the  sale  of  the  production,  from 
the  salvage  of  the  equipment,  and  anything  that 
may  be  realizable  from  his  purchase. 
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What  does  he  receive  at  the  highest?  He  re- 
ceives $24,000.00. 

Now,  what  does  that  work  out  to?  The  ultimate 
operating  profit  is  $24,000.00.  He  is  paid,  accord- 
ing to  the  jury's  verdict,  $20,400.00,  in  round  figures, 
which  leaves  him  the  enormous  profit  on  a  single 
producing  oil  well  of  $3600.00  over  a  period  of  10 
years.  That  is  17  6/10  per  cent,  or  [22]  approxi- 
mately 1%  per  cent  per  annum  return  on  the  in- 
vestment. 

Now,  it  would  seem  to  me  that  any  one  using 
ordinary  intelligence  would  prefer  to  buy  war  bonds. 
And,  as  I  say,  it  is  absurd  to  imagine  that  he  would 
receive  $12,260.00  for  this  equipment  10  years  hence. 
If  he  receives  less  than  that,  if  he  receives  the  ordi- 
nary depreciated  value,  he  wouldn't  even  get  his 
money  back. 

So  on  any  conceivable  basis  this  verdict  is  en- 
tirely unjustifiable  by  the  evidence. 

Now  I  come  to  the  last  and  final  ground  for  the 
motion  of  a  new  trial,  and  that  is  the  admission  of 
the  testimony  of  a  separate  valuation  for  the  equip- 
ment and  the  operating  well. 

The  Court:  Mr.  Weymann,  before  you  leave  the 
figures,  what  was  the  estimate  of  the  value  of  the 
personal  i^roperty  on  the  well  by  one  of  the  govern- 
ment's witnesses'? 

It  seems  to  me  he  gave  some  figures  around  $15,000 
or  so,  but  that  is  just 

Mr.  Weymann:  I  have  that  here.  Mr.  Oliver 
testified  that  the  reproduction  cost  of  the  equipment 
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which  was  in  the  well  on  September  28,  1942,  was 
approximately  $19,000.00. 

Mr.  Dechter:     More  than  that. 

Mr.  Weymann:  Nineteen  thousand  and  several 
odd  hmidred  dollars.  [23] 

Mr.  Dechter:     $19,846.85. 

Mr.  Weymann:  That  was  the  reproduction  cost 
as  of  September  28. 

Mr.  Dechter:  He  called  that  the  replacement 
value. 

Mr.  Weymann :  Yes.  In  other  words,  in  his 
estimation  that  is  what  it  would  cost  to  replace  that 
equipment. 

The  Court:  Did  he  give  any  estimate  as  to  the 
market  value  of  that  property? 

Mr.  Wejrrnann:     As  of  that  date? 

The  Court:     Yes. 

Mr.  Weymann:  No,  he  did  not,  because  he  testi- 
fied that  he  couldn't  separate  them;  that  the  prop- 
erty had  no  market  value ' 

The  Court:  But  the  replacement  value  was 
$19,846.00? 

Mr.  Weymann :  That  is  correct.  The  testimony, 
of  course,  of  Mr.  Oliver  was  to  the  effect  that  no 
market  value  could  be  realized  unless  the  equipment 
were  removed,  and  if  it  were  removed,  the  market 
value  of  the  lease  would  be  destroyed. 

The  Court:  Of  course,  what  I  have  in  mind  is 
that  the  jury  may  have  considered  that  the  sale  was 
made  as  of  the  date  of  September  28th,  and  even 
taking  Mr.  Oliver's  replacement  figures  there  is 
some  basis  there  that  the  government  actually  took 
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oyer,  in  the  hypothetical  sale,  property  which  was 
worth,  say,  nearly  $19,000.00. 

Mr.  Weymann:  I  haven't  the  slightest  doubt,  if 
the  [24]  court  please,  that  there  was  a  confusion  in 
the  minds  of  the  jury. 

The  Court:  Would  that  be  a  confusion?  Be- 
cause the  government  did  take  that  property  as  of 
that  date,  and  it  was  worth  that  much  as  of  that 
date,  it  seems  that  they  may  as  reasonable  business- 
men have  determined  that  that  was  the  reasonable 
market  value  as  of  that  date  of  tliat  property. 

Well,  you  go  ahead  with  that  other  point,  because 
you  have  made  your  argument  on  this  point.  I 
thought  you  were  going  into  all  the  figures  and  that 
is  why  I  asked  you  about  that. 

Mr.  Weyyman:  I  would  like  to  pursue  that 
phase  of  it  a  little  further.  Mr.  Oliver's  testimony 
as  to  the  replacement  cost  new  of  that  equipment  is 
considerably  higher,  almost  $1800.00  higher  than 
Mr.  Rush's  tesitmony  as  to  the  market  value  of  that 
equipment.  Mr.  Oliver  did  not  testify  as  to  any 
deduction  for  casing  or  liner  which  was  in  the  well 
and  which  could  not  be  removed. 

The  Court:     I  understand  that. 

Mr.  We}auann :  So  it  may  well  be  in  this  case  as 
in  so  many  cases  that  the  property  would  have  a 
higher  value  by  abandoning  the  well  and  selling  the 
equipment. 

The  Court:  Whatever  it  was,  the  jury  probably 
considered  that  the  government  took  over  whatever 
property  he  had.  [25] 
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Mr.  Weymann:  That  is  correct.  There  is  no 
question  but  what  it  did. 

The  Court :     Whatever  was  the  highest  value. 

Mr.  Weymann :  The  highest  vahie,  and  he  is 
entitled  to  the  highest  value  which  could  be  realized 
from  the  property  taken. 

The  Court:     Under  any  circumstances'? 

Mr.  Weymann :     Under  any  circumstances,  yes. 

The  Court:     Proceed  with  your  other  point. 

Mr.  Weymann :  Tlie  other  point  is  this :  that  in 
permitting  the  introduction  of  separate  valuation 
for  the  equipment  essential  to  the  production  of  the 
well,  and  then  the  value  of  the  well,  assuming  the 
use  of  that  equipment,  the  defendant  is  getting 
double  compensation. 

I  attempted  to  illustrate  that  to  the  jury,  evi- 
dently with  very  little  effect,  but  let  me  use  this 
illustration: 

Suppose  the  government  had  requisitioned,  we 
will  say,  a  used  Rolls  Royce  automobile  from  Mr, 
Block,  and  he  testified  that  it  had  a  good  body,  good 
upholstery,  and  a  very  excellent  engine  in  it,  end 
it  was  good  for  a  hundred  thousand  miles,  and  tliat 
the  value  of  that  was  $2,000.00,  let  us  say,  and  he 
established — assuming  all  of  the  other  facts  to  be 
proved — a  reasonable  value  of  $3,000.00  for  that 
automobile  as  an  operating  vehicle;  then  he  puts 
on  evidence,  "Now,  the  engine  in  that  automobile 
could  be  taken  out  and  sold  and  [26]  it  has  a  market 
value  of  a  thousand  dollars  additional";  if  he  is 
paid  for  that  engine  a  thousand  dollars,  he  can't 
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be   paid   $2,000   for   the   automobile,   because   they 
are  integral  parts  of  one  operating  unit. 

Now,  an  engine  is  no  more  essential  to  an  auto- 
mobile than  production  equipment  is  to  an  oil  lease. 

As  I  stated  at  the  very  beginning  of  this  argu- 
ment, an  oil  lease  for  which  there  is  no  available 
equipment,  or  for  which  equipment  cannot  be  pro- 
cured at  a  cost  which  is  economical,  is  just  as  val- 
uable as  a  gold  mine  on  the  moon,  because  when 
a  purchaser  purchases  this  property  he  determines, 
"How  much  is  it  going  to  cost  me  to  get  out  40,000 
barrels  of  oil  on  which  after  paying  operating  costs 
I  can  realize  $13,000.00?"  If  I  have  got  to  pay 
out  $18,000.00  or  $20,000.00  for  the  equipment,  ob- 
viously I  am  not  going  to  get  enough  out  to  make 
it  pay  and  it  is  worthless.  So  it  is  in  this  case. 
I  am  morally  convinced  that  this  jury  gave  by 
reason  of  that  evidence  of  this  additional  value 
for  equipment,  which  was  also  valued  in  the  lease 
— that  the  jury  went  astray  on  that  and  gave  double 
compensation,  because  you  can't  have  an  operating 
well  without  the  equipment,  as  Mr.  Dechter  truly 
said. 

The  value  of  the  operating  well  includes  the 
value  of  that  which  is  necessary  to  make  it  so,  and 
then  when  you  give  additional  compensation  for  that 
equipment  you  are  giving  double  compensation. 

Now,  in  addition  to  the  cases  I  have  cited,  if  the 
court  please,  during  our  argument  on  that  very 
question,  I  would  like  to  cite  a  number  of  additional 
cases  if  the  court  cares  to  take  them.     Devon  v. 
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The  City  of  Cincinnati,  162  Fed.  633,  635.  That 
is  a  Sixth  Circuit  case. 

Morton  Butler  Timber  Co.  v.  The  United  States, 
19  Fed.  (2d)  884  at  888.  That  is  also  the  Sixth 
Circuit. 

United  States  v.  Meyer,  113  Fed.  (2d)  387. 

Vallejo,  etc.  v.  Home  Savings  Bank,  24  Cal.  App. 
166. 

United  States  v.  19.86  Acres  of  Land,  141  Fed. 
(2d)  344,  348.     That  is  a  Seventh  Circuit  case. 

So  our  position  is  this,  that  in  permitting  those 
figures  of  a  separate  value  for  this  equipment, 
admittedly  essential  to  the  value  of  the  lease, — 
in  permitting  those  figures  to  go  before  the  jury 
and  getting  them  into  the  jury's  minds  the  position 
of  the  government  was  prejudiced  before  the  jury, 
and  I  believe  that  had  a  good  deal  to  do  with  arriv- 
ing at  a  verdict  which  on  no  other  possible  basis 
could  be  justified. 

Now,  on  the  question  of  the  power  of  the  court 
to  grant  a  new  trial  there  are  numerous  cases,  and 
I  want  to  refer  to  just  one  of  them  because  it  is 
a  Ninth  Circuit  case,  an  opinion  written  by  the 
senior  judge.  That  is  Murphy,  et  al.  v.  United 
States  District  Court,  145  Fed.   (2d)  1018. 

The  Court:     145  Fed.  (2d)  ^ 

Mr.  Weymann:  That's  right.  That  was  a  con- 
demnation [28]  proceedings. 

The  Court:     The  page  number? 

Mr.  Weymann:     1018. 

In  that  case  a  motion  for  a  new  trial  was  made 
by  the  government  on  the  ground  that  the  verdict 
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was  excessive — that  was  a  Northern  District  case 
— and  the  court  held  the  matter  under  submission 
for  more  than  60  days,  and  the  defendant  then 
objected  to  the  granting  of  a  new  trial  because 
the  time  limitation  in  the  State  Court 

The  Court:    That  is  a  California  rule. 

Mr.  Weymann:  It  is  a  California  rule,  but  the 
Appellate  Court,  of  course,  held  that  was  not  ap- 
plicable, and  in  ruling  on  that  motion  the  Appel- 
late Court  said: 

"A  Federal  District  Judge  not  only  has  the 
power  and  authority  but  is  charged  with  the  duty 
and  responsibility  to  set  aside  the  verdict  of  a 
jury  and  to  grant  a  new  trial  when  in  his  judgment 
and  discretion  the  amount  of  compensation  awarded 
is  excessive." 

I  feel  that  upon  a  review  of  the  evidence  in 
this  case  the  court  cannot  but  help  to  arrive  at 
the  conclusion  that  upon  any  theory,  upon  any 
consideration  of  this  evidence,  it  cannot  help  but 
arrive  at  the  conclusion  that  the  verdict  of  this 
jury  is  grossly  excessive. 

Mr.  Dechter :  At  the  outset,  your  Honor,  I  would 
[29]  respectfully  call  the  court's  attention  to  Rule 
17  on  New  Trials  of  the  Rules  of  this  court,  which 
provides  as  follows: 

"Within  the  time  provided  for  in  Rule  59  (b) 
of  the  Federal  Rules  of  Civil  Procedure,  the  appli- 
cant shall  serve  upon  the  adverse  party  and  file 
with  the  clerk  a  motion  for  a  new  trial  stating 
the  grounds  upon  which  he  relies,  and  stating  the 
papers  on  which  the  application  is  to  be  based.     If 
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a  ground  of  the  motion  be  error  in  law  occurring 
at  the  trial,  the  motion  shall  specify  the  particular 
error  or  errors  relied  upon;  and  if  a  ground  be 
insufficiency  of  the  evidence  the  motion  shall  specify 
the  particulars  wherein  the  evidence  is  claimed  to 
be  insufficient." 

It  is  my  contention  that  the  only  valid  ground 
set  forth  in  the  motion  is  No.  4;  which  is  the  error 
in  law  occurring  at  the  trial,  and  which  the  govern- 
ment has  specified  as  the  receij)t  of  evidence  of 
the  component  parts  of  the  property  taken;  that 
the  assignment  of  the  ground  of  insufficiency  of 
the  evidence  to  justify  a  finding  of  the  fair  market 
value  of  $20,397.00  is  equivalent  to  the  assignment 
of  finding  that  the  judgment  is  unsupported  by  the 
evidence,  or  the  evidence  is  insufficient  to  support 
the  judgment. 

Now,  while  that  particular  rule  has  not  been 
interpreted  in  any  particular  case,  the  exact  same 
language  has  been  [30]  interpreted  time  and  time 
again  on  appeal  where  a  fuiding  is  attacked  because 
the  evidence  is  insufficient,  and  the  courts  have  held 
time  and  time  again  that  you  must  specify  what 
the  evidence  was,  and  in  what  way  the  evidence 
received  was  insufficient  to  justify  the  finding. 

But  assuming  that  the  court  will  consider  the 
ground  anyway,  I  feel  that  in  this  case  the  evidence 
is  more  than  sufficient  to  support  the  jury's  verdict, 
and  I  feel  the  evidence  is  sufficient  if  you  eliminated 
all  of  the  defendant's  testimony  and  only  the  testi- 
mony of  the  plaintiff  was  in  this  particular  record. 
This  court  ^ave  two  standard  instructions,  which 
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were  approved  by  the  government,  that  the  jury 
is  not  bound  by  the  expert  opinions  of  the  experts ; 
that  their  opinions  are  merely  advisory;  that  if 
their  reasoning  does  not  support  the  opinion,  they 
do  not  have  to  take  the  opinion  and  that  they  can 
form  their  own  opinion  from  all  of  the  facts  and 
circumstances  presented  in  the  case. 

Mr.  Oliver  testified  that  the  replacement  value 
was  nmeteen  thousand  eight  hundred  some  dollars. 
AYIien  lie  was  asked  what  the  fair  market  value  of 
that  equipment  was  at  this  time,  he  just  deliber- 
ately refused  to  give  an  answer;  he  attempted  to 
give  what  the  salvage  value  would  be  10  years  from 
today,  and  the  court  specifically  directed  Mr.  Oliver 
to  answ^er  my  cjuestion,  and  if  he  couldn't  answer  it 
[31]  to  say  he  couldn't  answer  it,  and  he  took  the 
out  by  saying  he  couldn't  answer  the  question  in 
that  way.  So  the  only  evidence  of  his  as  to  the 
value  of  the  equipment  to  go  before  the  jury  was 
the  value  of  nineteen  thousand  eight  hundred  some 
dollars.  In  other  words,  he  was  so  impressed  by 
his  own  ability  that  he  refused  to  deviate  from  his 
statement  and  give  an  opinion,  if  he  had  an  opinion, 
as  to  the  fair  market  value  as  of  that  date. 

And,  incidentally,  both  of  the  government's  vn\- 
nesses  separated  their  valuations  exactl}^  the  same 
as  the  defendant's  witness,  only  instead  of  doing  it 
by  separate  witnesses  they  did  it  by  the  same  wit- 
ness. Both  Mr.  Oliver  and  Mr.  Wents  gave  the 
component  parts  of  the  equipment.  Only  Mr.  Oliver 
tried  to  give  the  salvage  value  10  years  hence,  and 
the  value  of  the  leasehold,   and  he  admitted  that 
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his  opinion  of  the  fair  market  value  of  the  lease- 
hold at  this  time  was  what  he  estimated  the  net 
recovery  would  be  plus  the  value  of  the  equipment 
10  years  from  now,  not  as  of  the  date  of  the  taking; 
by  the  government.  Mr.  Wents  attempted  to  do 
the  same  thing,  and  my  recollection  is  that  the  court 
struck  out  the  testimony  of  Mr.  Wents  as  to  what 
the  value  would  be  10  years  hence,  but  on  cross 
examination  I  asked  him  certain  questions  as  to 
only  four  items  on  the  three  pages  of  inventory, 
to-wit,  the  four  being  the  rods,  the  casing,  the 
liner,  and  the  derrick,  and  based  upon  his  opinion 
on  those  items  his  valuation  [32]  was  $13,858.88 
as  of  the  date  of  the  taking.  In  other  words,  what 
a  purchaser  or  a  seller  would  give  and  take  for 
that  equipment  as  of  September  28,  1942.  And 
when  you  add  the  numerous  other  items,  some  of 
which  are  very  substantial,  even  based  on  his  own 
figures  the  value  would  exceed  that  of  the  defend- 
ant's own  witnesses. 

Now,  the  court  will  also  recall  that  part  of  the 
court's  reasoning  in  separating  the  value  was  two- 
fold: First,  based  upon  the  fact  that  the  govern- 
ment had  originally  only  been  authorized  to  con- 
demn the  real  estate  under  the  original  resolution; 
that  the  second  resolution  made  almost  a  year  later 
authorized  the  taking  of  the  personal  pro|)erty,  and 
the  evidence  is  without  contradiction  on  both  sides 
that  all  of  this  equipment  it  was  customary  in  the 
oil  business  to  remove  and  replace,  to  sell  and  re- 
place again,  with  the  exception  of  the  casing  and 
the  liner,  and  the  court  expressed  itself  that  the 
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casing  and  the  liner  should  be  deemed  part  of  the 
real  estate  and  the  other  equipment  should  be 
deemed  personal  property,  because  there  was  no 
contradiction  from  anybody  that  that  equipment 
was  jjersonal  property  and  could  be  removed;  and 
under  the  very  terms  of  the  lease  the  government 
offered  in  evidence  the  lessee  was  authorized  to 
remove  that  personal  property.  Then  at  the  con- 
clusion of  the  case  when  the  court  discovered  that 
there  was  no  difference,  even,  under  our  own  wit- 
nesses as  to  the  market  value  of  the  equipment  [33] 
as  of  October  '43  and  September  '42,  the  court  said 
in  order  not  to  confuse  the  jury  I  am  going  to 
have  them  determine  the  value  of  the  entire  thing 
as  of  September  28,  1942,  and  the  court  instructed 
the  jury  to  bring  in  the  verdict  of  the  entire  prop- 
erty being  taken,  including  the  personal  property, 
fixtures  or  equipment. 

I  am  trying  to  give  the  background  of  that,  your 
Honor.  In  other  words,  your  Honor  was  of  the 
opinion  all  the  way  through  that  the  dates  should 
be  separated,  but  because  of  the  fact  that  the  values 
were  the  same  the  court  decided  to  have  it  all 
valued  as  of  one  particular  date. 

There  is  no  question  about  the  jury  not  having 
been  properly  instructed.  As  a  matter  of  fact,  both 
sides  argued  the  matter  to  the  jury,  and  I  think 
we  both  merely  reiterated  what  was  in  the  instruc- 
tions, and  the  jury  were  fully  advised  on  the  matter. 

But  let's  go  back  to  the  plaintiff's  own  testi- 
mony. Mr.  Oliver  gave  a  productive  life  to  the 
well  of  8  years;  Mr.  Wents  of  10  years.     Now,  the 
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>overnment 's  own  exhibit  of  the  i^roduction  of  this 
A^ell  showed  for  a  period  of  two  years  prior  to  the 
taking,  from  September,  1940  to  September,  1942 

The  Court :  I  don 't  think  it  is  necessary  for  you 
;o  repeat  that.  You  made  that  argument  to  the 
jury.  You  had  that  map  there,  I  believe,  in  front 
)f  you. 

Mr.  Dechter:  In  other  words,  I  am  trying  to 
llustrate  [34]  hj  the  government's  own  exhibit 
Dased  upon  the  price  of  80  cents  a  barrel,  which 
kvas  the  price  that  Mr.  Oliver  and  Mr.  Wents  used, 
that  just  the  two  years  alone  prior  to  the  taking 
:he  well  had  produced  net  $10,915.20,  and  for  the 
?ix  months  period  from  September,  '42  to  June, 
'43  the  well  had  produced  for  9  months  6466  barrels 
which,  put  on  an  annual  basis,  would  be  8621 
barrels  or  a  net  for  this  particular  interest  of 
^5853.40  for  the  70  per  cent  interest.  Just  for  one 
y^ear.  And  I  think  the  jury  had  a  right  to  take 
that  into  consideration,  because  if  you  capitalize, 
for  example,  the  production  from  Se])tember,  '42 
to  June,  '43  at  $5853.40  a  year  you  would  get  a 
total  of  $58,000.00;  if  you  would  cajoitalize  the  pro- 
duction from  September,  '40  to  September,  '42, 
taking  70  per  cent  of  the  total  production,  it  would 
be  $7640.64,  and  five  times  that — in  other  words, 
that  being  for  two  years  it  would  be  something  like 
^39,000.00. 

I  think  the  jury  had  a  right  to  take  those  things 
into  consideration.  In  other  words,  they  weren't 
bound  by  the  opinion  of  the  witnesses  themselves; 
they  had  a  right  to  determine  for  themselves  from 
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all  the  e^ddence  what  their  opinion  was.  As  a 
matter  of  fact,  the  jury  in  these  condemnation 
matters  sits  more  or  less  as  appraisers  after  hearing 
the  evidence,  and  as  our  Supreme  Court  said  in 
this  recent  case  that  went  up  from  Northern  Cali- 
fornia— all  that  a  jury  does  in  a  case  w^here  there 
isn't  actual  evidence  of  sales  and  purchases  within 
the  immediate  time  period  is  arrive  at  an  informed 
guess  after  getting  all  of  the  information  before  it. 

The  government  was  taking  over  a  going  concern 
in  this  particular  matter;  they  were  taking  over  a 
certain  oil  and  gas  leasehold  which  had  a  value 
for  its  mineral  content.  They  were  also  taking- 
over  certain  machinery  and  equipment  that  they 
wanted  to  use.  It  is  exactly  the  same,  in  my 
opinion,  as  a  mine,  for  example,  a  coal  mine  or 
gold  mine:  it  has  a  value  by  itself  for  the  mineral 
content;  you  put  on  machinerj^  and  equipment  and 
it  adds  to  that  particular  value.  It  costs  you  so 
much  to  get  that  machinery  and  equipment.  It  is 
just  like  a  farmer  buying  tractors  and  machinery 
to  get  the  crops;  the  land  or  the  crop  has  a  certain 
value,  but  you  have  to  have  the  machinery  and 
equipment  also. 

They  w^anted  a  going-  concern,  and  all  of  this 
equipment  three  years  after  it  was  taken  was  still 
being  used  intact  without  having  been  changed,  ac- 
cording to  Mr.  Oliver's  testimony. 

The  government  in  its  own  complaint  separated 
these  particular  items.  If  you  take  paragraph  10 
of  the  complaint,  what  is  the  government  seeking 
to  condemn? 
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u  *  *  * 


That  the  estate  or  interest  in  the  property 
lereinafter  described  which  the  plaintiff  in  this 
iction  intends  and  seeks  to  take,  acquire,  [36]  con- 
iemn,  hold,  and  own  is:  (a)  the  full  fee  simple 
;itle  to  the  real  property  hereinafter  described,  sub- 
ject, however,  to  existing  easement  for  public  utili- 
ies;  (b)  title  to  all  the  personal  property  and 
Tade  fixtures,  hereinafter  described,  free  and  clear 
)f  all  liens  and  encumbrances,  located  on  said  real 
property  or  on  any  part  thereof,  on  the  28th  day 
)f  September,  1942.'' 

And  that  personal  property  so  described  is  the 
inventory  served  and  filed  with  the  complaint. 

Now,  when  Mr.  Block  was  on  the  stand  and  testi- 
fied he  was  asked  about  the  separate  valuation  of, 
&rst,  the  leasehold  and  the  equipment  and  the  over- 
riding royalty — incidentally,  I  assumed  from  the 
motion  that  no  complaint  is  being  made  as  to  that 
part  of  the  verdict,  as  to  overriding  royalty,  be- 
cause nothing  is  raised  in  the  motion. 

The  Court:     No,  it  hasn't  been  presented. 

Mr.  Dechter:  In  so  far  as  Mr.  Block's  testi- 
mony is  concerned,  when  he  was  asked  the  question 
about  the  value  of  the  personal  property,  and  I 
think  Mr.  Block  showed  himself  to  be  very  well 
qualified,  he  testified  $22,000.00,  and  there  was  no 
objection 

The  Court:     $22,500.00,  wasn't  if? 

Mr.  Dechter:     I  am  not  sure,  your  Honor. 

The  Court :     Well,  it  was  about  that.  [37] 
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Mr.  Decliter:  And  there  was  no  objection  made 
by  Mr.  We}anann  at  that  time. 

The  Court:  He  couldn't  very  well  make  an  ob- 
jection to  the  o^vner's  valuation.  I  don't  think  he 
is  to  be  criticized  for  that,  or  that  there  is  to  be 
any  inference  drawn  unfavorable  to  the  government 
by  reason  of  that. 

Mr.  Dechter:  What  I  meant,  your  Honor,  was 
this:  That  he  is  specifying  as  an  error  the  fact 
that  evidence  was  received  of  the  component  parts, 
and  it  is  a  rule  of  law  that  evidence  even  if  it  is 
ob  j  ectionable 

The  Court:  I  beg  your  pardon.  I  misunder- 
stood you. 

Mr.  Dechter:     In  other  words 

The  Court :     I  understand  what  you  mean. 

Mr.  Dechter:  Evidence  even  if  it  is  objection- 
able, assuming  for  the  purpose  of  the  argument 
that  he  is  correct  that  evidence  should  not  have 
been  received  of  the  comj^onent  parts,  if  it  goes 
in  at  one  time  without  objection,  then  the  courts 
have  held  that  he  cannot  raise  the  point  because 
there  is  the  same  evidence  in  without  objection. 

The  Court:  I  understand.  I  had  a  different 
idea  of  what  j^ou  meant,  Mr.  Dechter. 

Mr.  Dechter:  The  same  thing  is  true  of  Mr. 
Rubin;  although  in  Mr.  Rubin's  case  he  did  make 
an  objection  in  one  part  of  Mr.  Rubin's  testimony, 
but  when  the  question  was  directly  asked  Mr.  Rubin 
as  to  his  opinion  as  to  value  he  [38]  failed  to  make 
the  objection  and  the  answer  is  made  without  objec- 
tion, and  it  so  appears  in  the  record. 
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On  the  question  of  the  law  of  the  case,  in  Pelto- 
laa  V.  Katahdin  Pulp  &  Paper  Co.,  149  Fed.  282, 
n  the  power  and  duty  of  the  trial  court,  it  is  said: 

"It  is  not  the  duty  of  the  court  to  set  aside  a 
erdict  rendered  on  conflicting  evidence,  unless  it 
nds  that  the  jury  were  governed  by  prejudice, 
lassion,  or  corrupt  motives;  and  it  will  not  do  so 
a  the  exercise  of  its  discretion,  where  it  does  not 
ppear  that  the  jury  disregarded  the  instructions 
r  failed  to  consider  any  part  of  the  evidence.'^    In 

case  by  a  District  Court 

The  Court:  I  don't  think  you  need  go  into  that 
»art,  Mr.  Dechter.  Any  one  who  has  had  expe- 
•ience  over  some  years  either  as  a  lawyer  or  a  judge 
n  the  bench  knows  that  the  granting  of  a  new 
rial  in  any  case  upon  the  insufficienc}^  of  the  evi- 
dence is  a  matter  within  the  discretion  of  the  court, 
ind  the  exercise  of  that  discretion  must  be  proper. 

Mr.  Dechter:  That  is  exactly  the  lavv%  your 
lonor. 

The  Court :  In  other  words,  when  it  says  that 
t  doesn't  mean  that  the  court  may  without  regard 
o  the  facts  just  simply  grant  a  motion  for  a  new 
rial  or  dem^  it  because  the  court  has  the  discretion, 
>ut  it  is  what  has  been  designated  as  judicial  dis- 
retion.  [39] 

I  haven't  looked  at  this  case  that  Mr.  Yfeymann 
las  referred  to,  Murphy  v.  United  States,  but  from 
^'hat  he  states,  I  am  sure  that  is  simply  an  expres- 
ion  of  the  general  rule  regarding  granting  new 
rials. 
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It  was  written  by  Judge  Wilbiir,  I  believe  Mr. 
Weymann  said. 

Mr.  Weymann :  I  beg  your  pardon,  your  Honoi-. 
Judge  Garreeht. 

The  Court :  I  was  going  to  say  if  it  was  written 
by  Judge  Wilbur  I  am  pretty  sure  it  is  in  accord- 
ance with  the  California  rule,  which  I  think  is  in 
accord  with  the  general  principle  regarding  grant- 
ing motions  for  new  trials. 

There  is  a  California  case,  I  think  it  is  the  case 
of  Green  v.  Soule  in  145  CaL,  which  I  think  is  an 
excellent  case,  setting  forth  the  principles  by  which 
a  trial  court  judge  should  be  guided. 

One  of  the  cases  in  the  California  Reports  has 
gone  so  far  as  to  say  that  the  parties  are  entitled 
to  two  decisions,  two  verdicts,  Avhen  the  judge  of 
the  court  has  to  decide  whether  the  evidence  is 
sufficient  to  sustain  the  verdict  of  the  jury  on  a 
motion  for  a  new  trial. 

This  Green  v.  Soule,  I  think,  is  an  excellent  case. 

The  case  of  limit  v.  United  Bank  &  Trust  Co. 
in  210  CaL  is  another  excellent  decision  or  opinion 
that  was  written  by  Justice  Tyler,  and  in  that  case 
he  distinguishes  between  the  [40]  consideration  of 
a  motion  for  a  directed  verdict,  a  motion  for  judg- 
ment non  obstante  veridicto,  and  a  motion  for  a 
new  trial,  and  what  is  said  in  all  these  cases  is 
what  Mr.  Weymann  has  stated  as  the  holding  in 
this  Murphy  case,  so  I  don't  think  you  need  take 
the  time  to  go  into  that. 

What  I  am  afraid  of  is  that  the  court  has  taken 
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more  time  in  its  statement  than  you  would  have 
taken  probably. 

Mr.  Dechter:  I  am  glad  to  hear  that,  your 
Honor.  That  confirms  what  I  would  be  saying, 
anyway. 

The  thought  occurs  to  me  that  Mr.  Weymann 
in  his  argument  talked  about  depreciation.  Depre- 
ciation usually  is  a  bookkeeping  entry.  Mr.  Owens 
on  the  stand  testified  that  he  had  taken  out  casing 
and  tubing  that  had  been  in  wells  for  10  and  15 
years  and  had  resold  them  for  the  current  second- 
hand market  value,  which  had  an  O.P.A.  price  of 
something,  according  to  the  testimony,  15  or  20 
per  cent  less  than  new,  and  used  it  in  oil  wells. 
So,  in  other  words,  it  is  not  unusual  for  equipment 
to  be  used  in  oil  wells  for  a  long  period  of  time 
and  still  have  a  usable  value  in  oil  wells. 

Now,  upon  the  matter  of  fact  of  expert  opinion, 
it  is  not  conclusive 

The  Court:  I  think  we  are  all  agreed  upon  the 
law.  I  think  when  we  were  going  over  the  instruc- 
tion that  was  offered  on  that  point,  the  one  that 
was  given,  you  and  Mr.  Weymann  and  the  judge 
of  the  court  were  all  in  accord.  [41] 

Mr.  Dechter:  That  is  correct,  your  Honor.  I 
had  a  number  of  California  cases,  but  I  won't  read 
them. 

There  is  a  nice  remark  made  by  Randolph  Paul 
in  his  book  Studies  on  Federal  Taxation.  Your 
Honor  will  remember  he  was  the  Treasury  tax 
counsel  for  a  long  time.    He  says: 

"It  is  a  weary  task  to  find  fair  market  value. 
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The  result  is  not  academic.  It  expresses  itself  in 
money  deficiencies.  Valuation  is  neither  crystal  gaz- 
ing nor  geometry,  but  a  serious  hard  business  with 
economic  and  social  implications  of  vast  sigTiifi- 
cance.  One  must  look  in  many  directions  at  the 
same  time,  invoke  a  host  of  details,  and  yet  avoid 
a  microscopic  attitude." 

That  language  together  with  a  recent  Federal 
Court  decision  in  30  Fed.  Sup.  425:  It  is  not  suf- 
ficient ground  for  a  new  trial  that  the  verdict  is 
merely  against  a  preponderance  of  the  testimony, 
or  that  the  court  might  have  arrived  at  a  differ- 
ent result,  but  the  verdict  must  be  manifestly  and 
palpably  against  the  evidence  in  the  case. 

On  the  matter  of  the  separation  of  the  compo- 
nent parts  which  I  think  the  government  itself 
raised  in  this  case  by  its  own  issues  in  the  complaint 
and  by  its  own  witnesses'  testimony,  I  want  to  call 
the  court's  attention  to  the  City  of  Oakland  v. 
Schench  in  197  Cal.  456  at  page  461. 

"If,  prior  to  the  institution  of  the  condemnation 
[42]  proceedings,  the  railroad  companies  had  con- 
structed upon  the  land  embraced  within  the  cross- 
ing buildings  to  be  used  in  their  business,  it  would 
have  been  necessary,  in  ascertaining  the  just  com- 
pensation to  be  awarded,  to  take  into  consideration 
the  value  of  such  improvements.  There  were  no 
buildings  in  the  present  case.  The  inquiry  is  di- 
rected solely  to  the  question  of  the  diminution,  if 
any,  in  value  of  the  railroad  right-of-way." 

There  there  was  an  easement  involved ;  here  there 
is  a  profit  a  prendre  involved. 
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Concerning  the  fact  that  derricks  and  tubing  and 
rods  are  always  treated  separately,  I  think  the  conrt 
can  take  judicial  notice  of  the  fact  that  our  our 
own  taxing  authorities  always  separate  the  mining 
rights  as  one  classification  and  the  derrick  and 
tubing  and  rods  as  personal  property  in  a  sepa- 
rate classification,  showing  what  the  practice  is  in 
the  oil  industry  in  California,  and  that  is  illustrated 
by  the  case  of  the  County  of  Ventura  v.  Bai'iy 
in  207  Cal.  189  at  192,  where  the  court  says: 

''  *  *  *  The  operations  of  lessees  under  oil 
leases  contemplates  the  erection  of  derricks  and 
other  structures  of  an  imi)ermanent  character  and 
the  sinking  of  deep  wells  at  large  expense,  but  which 
derive  their  main  value  from  the  expenditure  [43 J 
necessary  to  their  creation  but  from  the  oil  content 
of  the  land  into  which  they  penetrate." 

Incidentally,  the  Klinker  case  that  Mr.  Wey- 
mann  relied  on  so  much,  and  which  was  distin- 
guished in  that  case  that  came  down 

The  Court:     Was  that  the  Indiana  case? 

Mr.  Dechter:  The  Klinker  case  in  the  Times 
Building  case,  a  California  case,  and  your  Honor 
will  recall  that  Mr.  Weymami  made  much  ado 
about  the  fact  that  in  that  case  the  heavy  printing 
Ijresses  were  treated  as  part  of  the  real  estate  of 
the  Times  Building;  and  then  that  ease  came  down 
while  we  were  at  trial  from  San  Diego,  those  bmik 
vault  cases,  which  distinguished 

The  Court:  That  is  the  one  I  called  to  your  at- 
tention ? 

Mr.  Dechter:     That  is  right,  and  the  one  we  se- 
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cured  a  copy  of.  A  close  reading  of  the  Klinker 
case  will  show  that  a  distinction  is  made  betw^een 
fixtures  as  trade  fixtures  and  improvements.  In 
other  words,  where  fixtures  by  the  intent  of  the 
owner  become  permanent  parts  of  the  real  estate, 
they  become  improvements  and  therefore  are  treated 
as  part  of  the  real  estate ;  but  where  there  is  an  in- 
tent that  they  shall  be  removable,  they  don't  be- 
come improvements  and  they  remain  personal  prop- 
erty or  trade  fixtures.  And  in  the  Klinker  case  it 
is  said: 

"When  fixtures  become  part  of  the  realty,  if  [44] 
the  land  on  which  the  building  stands  is  taken  in 
whole  or  in  part  for  the  public  use,  the  owner  is 
entitled  to  have  the  fixtures  considered  in  deter- 
mining the  amount  of  his  compensation." 

This  is  the  Klinker  case  itself.  Then  it  goes  on  to 
say  at  page  209 : 

"It  is,  of  course,  true  that  the  manner  in  wliich 
the  fixtures  are  annexed,  the  purpose  for  which  the 
j)remises  are  used,  and  the  intention  of  the  per- 
sons who  made  the  annexation,  are  all  to  receive 
weight  in  settling  this  issue.  It  is  also  true  that  the 
intention  of  the  parties,  where  mutual  rights  are 
involved,  is  of  controlling  importance,  such  as  in 
the  case  of  a  lessor  and  lessee,  or  vendor  and  vendee 
under  a  conditional  sales  contract.  But  where,  as 
here,  the  owner's  own  conduct  alone  is  to  be  re- 
viewed, the  nature  and  adaptability  of  the  machin- 
ery and  the  manner  of  its  installation  would  prac- 
tically control  the  question  of  intent  as  against  a 
vendor  or  a  condemnor.   Here  we  have  not  only  the 
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manner  of  annexation  of  the  fixtures  and  the  pur- 
230se  for  which  the  premises  were  used,  but  we 
have  the  acts  and  conduct  of  the  owner  in  install- 
ing these  fixtures  and,  when  viewed  as  a  whole,  we 
are  unable  to  escape  the  conclusion  [45]  that  so 
much  of  the  fixtures  as  are  denoted  in  the  record 
by  the  term  'processing  equipment'  are,  actually  or 
constructively,  an  improvement  of  the  real  prop- 
erty."  Then  at  page  211: 

"Neither  is  appellant  in  a  position  to  question 
the  ruling  of  the  court  in  allowing  the  so-called 
structural  value  of  the  building  to  be  shown  by  it, 
and,  after  so  doing,  limiting  its  purpose  to  cor- 
roboration of  the  evidence  of  market  value  and 
the  formation  of  a  basis  for  hypothetical  questions 
to  be  propounded  to  experts  upon  the  question  of 
market  value.  The  general  rule  is  against  the  ad- 
mission of  this  class  of  evidence  for  any  purpose. 
The  market  value  of  the  land,  together  with  the 
improvements  thereon,  viewed  as  a  Avhole  and  not 
separately,  is  the  general  rule.  *  *  *  Exceptions 
to  this  general  rule  might  be  allowed  where,  under 
|)eculiar  circumstances  not  here  present,  as  by  reason 
of  the  nature  of  the  improvement  itself,  no  other 
criterion  would  be  appropriate  for  establishing  the 
market  value  of  the  property  other  than  the  struc- 
tural value  or  the  reconstruction  cost.  The  case  of 
Joint  Highway  Dist.  No.  9  v.  Ocean  Shore  R.  Co. 
(128  Cal.  App.  743)  seems  to  be  an  illustration  of 
the  [46]  exception." 

In  that  particular  case  the  court  said  at  pages 
759  and  760: 
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"Appellant  further  states  that  the  market  value 
^cannot  be  based  on  cost  of  reproduction,  plus  ap- 
preciation, less  depreciation.'  There  is  some  con- 
flict of  authority  on  the  question  of  the  admissi- 
bility of  evidence  to  show  such  cost  of  reproduc- 
tion, but  we  believe  that  when  it  appears  that 
property  is  improved  so  as  to  make  it  peculiarly 
adaptable  for  its  highest  available  use  and  there 
may  be  said  to  be  a  market  for  the  property  for 
such  use,  the  cost  of  reproduction  of  such  improve- 
ments becomes  a  factor  in  the  determination  of 
market  value  and  to  that  extent  the  opinions  of 
the  witnesses  may  'be  based  on'  such  cost.  This  does 
not  mean,  however,  that  such  cost  of  reproduction 
is  the  market  value  of  the  land,  for  other  factors, 
including  demand,  enter  into  the  ultimate  determi- 
nation of  market  value."   At  page  765: 

"We  may  refer  to  the  testimony  of  the  witness 
Butler,  who  considered  the  cost  of  reproduction 
but  ariived  at  a  market  value  far  below  such  cost  of 
reproduction.  It  was  entirely  proper  under  the 
[47]  circumstances  for  said  Avitness  to  give  consid- 
eration to  such  cost  as  a  factor  in  determining  mar- 
ket value."   At  pages  766  and  767: 

"We  may  further  state  that  much  of  the  alleged 
objectionable  testimony  of  these  witnesses  had  to 
do  with  the  strategic  location  of  the  land  and  the 
nature  of  the  improvements  thereon,  tending  to 
show  its  availability  for  transportation  purposes. 
Under  the  circumstances  in  the  present  case  we  be- 
lieve that  such  testimony  was  proper  on  direct  ex- 
amination.  We  have  found  no  authority  presenting 
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facts  on  all  fours  with  those  before  us,  but  the  facts 
found  in  North  Shore  R.  Co.  v.  Pennsylvania  Co., 
251  Penn.  445,  are  somewhat  similar.  The  decision 
in  that  case  supports  the  view  that  testimony  of 
the  character  referred  to  is  admissible.  Appel- 
lant insists  that  such  testimony  was  inadmissible, 
but  this  argument,  like  many  others  advanced  by 
appellant  in  the  briefs,  is  based  upon  the  premise 
that  there  was  no  market  for  the  property  for 
transportation  purposes.  This  argument  falls,  for, 
as  pointed  out  above,  there  was  sufficient  evidence 
to  establish  the  marketability  of  the  land  for  such 
purposes."  In  other  words,  even  in  the  case  of  im- 
provement there  is  [48]  an  exception  to  the  rule 
where  improvements  may  be  separately  valued. 
Here  we  have  a  case  which  does  not  involve  im- 
provements in  the  legal  sense  of  the  word,  but  in- 
volves personal  property  which  can  be  moved  off 
— which  the  general  custom  is  may  be  removed. 
Then  there  are  other  cases  from  other  states : 

Evidence  of  value  of  timber  or  of  minerals  or 
of  anything  on  or  in  the  land  which  would  make 
it  more  valuable  is  admissible.  Citing  cases  from 
Kentucky,  Minnesota,  New  Mexico  and  New  York, 
the  New  York  case  being  234  N.  Y.  208. 

Where  land  is  improved  and  the  improvements 
had  an  intrinsic  value  which  must  be  added  to  the 
land  in  order  to  ascertain  the  market  value  as  a 
whole,  evidence  of  the  separate  value  of  the  im- 
provements is  admissible.  Citing  cases  from  Ohio, 
Rhode  Island  and  Texas,  the  Texas  case  being 
126  Texas,  604,  State  v.  Carpenter. 
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In  the  New  York  case  of  In  re  Waterfront,  219 
New  York  Sup.  353,  the  court  says: 

"Where  improvements  on  land  taken  by  eminent 
domain  have  an  intrinsic  value  which  must  be 
added  to  the  value  of  the  land  in  order  to  ascer- 
tain the  value  of  the  whole  of  the  land  and  the  value 
of  such  improvements  may  be  considered  sepa- 
rately and  then  added  together." 

On  the  matter  of  excessive  damages,  I  have  set 
forth  [49]  the  general  rule  by  numerous  cases,  and 
I  feel  embarrassed  to  even  mention  it.  I  know  your 
Honor  is  familiar  with  that  rule,  that  unless  the 
verdict  just  shocks  the  conscience  and  is  unques- 
tionably influenced  by  passion,  prejudice,  corruption, 
or  wilful  disregard,  that  that  is  not  a  ground  for  a 
new  trial.  There  are  just  numerous  cases  on  that 
score. 

In  short,  your  Honor,  I  believe  that  the  case  was 
fairly  tried,  the  jury  was  properly  instructed,  and 
as  I  said  before  if  we  eliminated  all  of  the  defend- 
ant's testimony  there  would  still  be  sufficient  testi- 
mony in  the  record  to  support  the  jury's  verdict. 

Mr.  Weymann:     May  I  reply  briefly? 

With  all  due  respects  to  Mr.  Dcchter,  it  does 
seem  to  me  that  discussion  of  real  x}i'operty  or  per- 
sonal property  really  confuses  the  issue,  and  I  may 
myself  have  unintentionally  contributed  to  that  con- 
fusion. After  all,  what  we  are  considering  here  is 
the  compensation  for  property  taken.  The  question 
of  the  relation  between  landlord  and  tenant,  lessor 
and  lessee,  vendor  and  vendee,  as  to  the  rights  of 
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the  removed,  property  have  no  place  in  this  pro- 
ceeding, to  my  mind. 

It  is  true  that  equipment  on  an  oil  well  is  not 
a  permanent  fixture;  it  is  true  that  it  may  be  re- 
moved. We  don't  contest  that.  What  we  object  to 
is  not  the  valuation  of  that  equipment  when  we 
are  through  using  it,  but  the  valuation  now  sepa- 
rately and  apart  from  the  lease  to  which  it  [50] 
gives  value.  That  any  value  of  that  equipment 
apart  from  the  lease  cannot  be  realized  mitil  the 
lease  is  abandoned,  without  destroying  the  value 
of  the  lease. 

Reverting  again  to  my  illustration  of  this  auto- 
mobile, this  hypothetical  automobile.  Of  course,  the 
engine  of  itself  has  a  value.  You  can  take  it  out 
of  the  automobile  and  sell  it.  But  then  you  won't 
have  an  automobile  to  be  valued. 

When  we  are  through  using  it,  the  engine  also 
has  a  value;  the  body,  the  coach  may  have  some 
value — nominal,  and  the  engine  may  be  resold.  But 
you  can't  sell  the  engine  and  get  a  market  value 
for  it  without  destroying  the  value  of  the  automo- 
bile. 

That  is  the  long  and  short  of  it  from  our  point 
of  view. 

Reference  was  made  to  our  pleadings.  Necessarily 
we  had  to  specify  i3ersonal  property  in  order  to 
comply  with  the  California  rules  on  property.  If 
we  had  condemned  only  real  property  the  question 
could  be  raised  very  i)roperly,  and  has  been  raised 
in  some  instances,  that  there  was  no  authority  to 
take  equipment.    But  that  does  not  go  to  the  ques- 
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tion  as  to  whether  or  not  this  equipment  is  an  inte- 
gral part  of  an  oil  lease,  which  constitutes  an  oil 
lease  and  without  the  use  of  which  there  is  no  val- 
uation, no  value  for  the  lease  except  as  potential 
oil  land,  and  then  to  determine  the  value  of  that 
potential  oil  land  it  is  necessary  to  determine  how 
much  it  is  [51]  going  to  cost  to  equip  that  lease 
with  the  necessary  machinery  to  get  the  product 
from  it. 

Now,  counsel  cited  a  New  York  case,  the  Water- 
front case,  as  to  separate  valuation  of  land  and 
the  buildings  thereon.  You  can  still  use  the  land 
even  though  you  take  the  building  off  and  never 
put  a  building  on,  because  naked  land  has  a  market 
value  apart  from  the  buildings.  The  buildings  add 
to  the  value  of  it.  But  you  can't  value  a  hotel  prop- 
erty as  a  hotel  property  when  you  take  the  build- 
ings off  the  land.  You  have  got  wreckage,  you  have 
got  used  building  material,  and  you  have  got  a  va- 
cant lot  when  you  separate  them.  So  it  is  with  an 
oil  well. 

We  concede  that  some  value  may  be  recovered 
for  this  equipment,  but  it  cannot  be  I'ecovered  until 
the  possibilities  of  the  lease  have  been  exhausted. 
You  can't  have  both  at  the  same  time. 

Reference  was  made  to  the  court  deciding  that 
they  should  both  be  valued  together  by  the  jury. 
Well,  the  instruction  doesn't  bear  out  counsel's  ar- 
gument, because  the  court  said:  You  are  to  deter- 
mine such  value  on  the  basis  of  the  use  of  the  fa- 
cilities and  equipment  as  an  integral  and  necessary 
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part  of  said  well  in  the  production  of  oil  there- 
from. 

I  think  that  correctly  states  the  situation  that 
there  is  no  value  to  an  oil  lease  without  that  equip- 
ment, and  therefore  that  separate  valuation  re- 
sults inevitably  in  a  double  [52]  compensation. 

Counsel  again  said  the  government  was  taking 
over  a  going  concern  this  morning  in  his  argument. 
A  going  concern  is  not  potential  oil  land;  a  going- 
concern  isn't  oil  well  equipment.  If  there  weren't 
any  oil  wells  the  equipment  wouldn't  have  any  value 
except  as  junk.  If  there  wasn't  any  equipment  the 
potential  oil  lands  wouldn't  have  any  value  except 
as  bare  land. 

The  Court:     Read  that  last  statement,  please. 
(The  record  was  read.) 

The  Court:  You  didn't  quite  mean  that,  did 
you? 

Mr.  Weymann:  If  there  were  no  wells  on  which 
the  equipment  could  be  used,  it  certainly  wouldn't 
have  any  value  as  oil  well  equipment,  that  is  what 
I  meant. 

The  Court :  Suppose  you  had  the  oil  well  equip- 
ment there  and  no  oil  well,  it  would  still  be  oil  well 
equipment  and  could  be  valued  as  such. 

Mr.  Weymann:  In  other  words,  the  possibility 
of  the  use  of  that  for  the  purpose  for  which  it  was 
designed  must  exist.  Perhaps  I  don't  make  myself 
clear.  In  other  words,  if  all  the  oil  throughout  this 
entire  country,  all  of  the  fields  were  exhausted, 
there  would  be  no  use   for   equipment.    In   other 
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Court  are  too  reluctant  to  exercise  their  power  of 
granting  a  new  trial  for  insufficiency  of  the  evi- 
dence, and  too  much  inclined  to  acquiesce  in  a  ver- 
dict of  the  jury  which  does  not  meet  with  their 
own  approval.  There  is  a  clear  and  obvious  dis- 
tinction between  the  duty  of  a  trial  court  and  the 
duty  of  an  appellate  court  with  respect  to  the  de- 
cision of  such  questions,  and  it  is  well  established 
by  the  decisions  of  this  court.  The  trial  court  cannot 
rest  upon  a  conflict  in  the  evidence,  but  must  weigh 
and  consider  the  evidence  for  both  parties,  and  de- 
termine for  itself  the  just  conclusion  to  be  drawn 
from  it.  'Where  the  decision  is  against  the  weight 
of  the  evidence  it  is  the  duty  of  that  court  to  grant 
a  new  trial.'  (Giving  some  citations.)  'If  the  judge 
is  not  satisfied  with  the  verdict,  and  is  convinced 
that  it  is  clearly  against  the  weight  of  the  evidence, 
it  is  his  duty  to  set  it  aside,  even  though  there  may 
have  been  some  conflict  in  the  testimony.  He  has 
had  the  same  opportunity  as  the  jury  to  observe 
the  mamier  of  the  witnesses,  and  to  decide  upon 
their  credibility,  and  it  is  his  duty  [56]  to  see  that 
the  verdict  is  not  clearh^  against  the  weight  of  the 
evidence.  He  just  exercise  a  wholesome  and  dis- 
creet supervision  over  the  jury  in  this  respect.'  " 

And  there  is  some  more  along  that  line,  but  I 
shall  not  read  it. 

The  judge  states  in  the  opinion: 

"He  must  be  clearly  satisfied  that  the  verdict 
is  wrong;  otherwise,  he  should  let  it  stand.  But 
in  considering  the  question  upon  the  motion  he 
must  act  ui^on  his  own  judgment  as  to  the  effect 
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of  tlie  evidence.  The  ip^ii'ties  are  entitled  to  the 
judgment  of  the  jury  in  rendering  a  verdict,  in  the 
first  instance;  but  upon  a  motion  for  a  new  trial 
they  are  equally  entitled  to  the  independent  judg- 
ment of  the  judge  as  to  whether  such  verdict  is 
supported  by  the  evidence." 

I  read  quite  a  little  from  that  decision,  but  it 
seems  to  me  that  it  is  all  very  proper  in  considera- 
tion of  a  motion  for  a  new  trial. 

Hunt  V.  United  Bank  and  Trust  Company  is  at 
page  108  in  210  Cal. 

Mr.  Weymann :  What  was  that  citation  again,  if 
the  court  please? 

The  Court:  Hunt  v.  United  Bank  and  Trust 
Company,  210  [57]  Cal.  beginning  at  page  108. 

I  think,  considering  all  of  the  evidence,  that  the 
court  would  not  be  justified  in  setting  aside  the 
verdict  of  the  jury,  so  the  motion  is  denied. 

I  may  say  that  I  believe  Mr.  Dechter  has  prop- 
erly referred  to  the  action  of  the  court  in  regard 
to  the  difference  in  the  two  dates,  that  is,  Septem- 
ber 28,  1942,  and  October,  1943.  I  was  led  to  be- 
lieve by  a  statement — I  have  forgotten  who  made 
it — at  the  pre-trial  conference  that  there  would  be 
a  considerable  difference  in  the  valuation  of  the 
personal  property  between  those  two  dates.  You 
have  that  in  mind'? 

Mr.  Dechter:  That  is  correct,  your  Honor,  I 
have  that  impression. 

The  Court:  But  as  the  evidence  developed  from 
a  number  of  the  witnesses  I  was  convinced  that 
there  was  no  difference.   I  think  the  jury  could  not 
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have  been  confused  upon  that  point.  In  any  event, 
the  court  stated  its  views  and  the  motion  is  denied. 

Mr.  Dechter:     Notice  waived,  Mr.  Weymann? 

Mr.  Weymann:     Notice  waived. 

The  Court:  I  don't  believe  our  rule  has  been 
tested  yet.  I  think  your  construction  of  it  is  prob- 
ably correct,  but  the  court  didn't  desire  to  decide 
the  very  important  point  on  that.   [58] 

Mr.  Dechter:  It  is  the  same  way  in  the  Supe- 
rior Court,  the  judges  always  want  to  hear  it  on 
the  merits. 

Mr.  Weymann :  I  thought  I  specifically  specified 
that  objection,  because  to  carry  it  out  in  detail 
would  be  simply  to  review  the  evidence. 

The  Court:     Well,  court  is  now^  recessed.  [59] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern 
District  of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  20th  day 
of  October,  A.D.   1945. 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporter. 

[Endorsed]:     Filed  Mar.  22,  1946. 
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[Endorsed]:  No.  11282.  United  States  Circuit 
Couii:  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  for  the  use  of  Reconstruction 
Finance  Corporation,  a  Federal  Corporation,  act- 
ing in  behalf  of  Defense  Plant  Corporation,  a  Fed- 
eral Corporation,  Appellant,  vs.  Sam  Block,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Piled  March  25,  1946. 

•    /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11282 

UNITED  STATES  OF  AMERICA,  for  the  Use  of 
RECONSTRUCTION  FINANCE  CORPO- 
RATION, a  Federal  Corporation,  Acting  in 
Behalf  of  DEFENSE .  PLANT  CORPORA- 
TION, a  Federal  Corporation, 

Plaintiff- Appellant, 

vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY 
OF  LOS  ANGELES,  COUNTY  OF  LOS  AN- 
GELES, STATE  OF  CALIFORNIA;  SAM 
BLOCK,  et  al.. 


SAJM  BLOCK, 


Defendants. 
Defendant-Appellee. 


STATEMENT  OF  POINTS  AND  DESIG- 
NATION OF  RECORD 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  and  to  Dechter, 
Hoyt,  Pines  &  Walsh,  Attorneys  for  Sam  Block, 
Appellee. 

In  accordance  with  the  provisions  of  Rule  19, 
Subdivision  6,  (CCA.  9),  the  appellant,  United 
States  of  America,  files  this,  its  Statement  of  Points 
and  Designation  of  Record   on  Appeal   from   the 
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Judgment  entered  September  17,  1945,  in  favor  of 
the  defendant  Sam  Block: 

1.  Appellant  adopts  on  this  appeal  the  State- 
ment of  Points  on  Appeal  filed  with  the  Clerk  of 
the  trial  court,  as  incorporated  in  the  Record  on 
Appeal ; 

2.  Appellant  desires  to  have  printed  the  entire 
record,  subject  to  deletions  and  modifications  as 
set  forth  in  the  written  stipulation  between  appel- 
lant and  appellee  which  is  included  in  the  record, 
as  certified  by  the  trial  court. 

Dated:     This  25th  day  of  March,  1946. 

EUGENE  D.  WILLIAMS, 

Special  Ass't.  to  the  Attorney 
General. 

By  /s/  A.  WEYMANN, 

Attorney  for  Appellant, 
United  States  of  America. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]:  Filed  March  27,  1946.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  FOR  CONSIDERATION  OF 
ORIGINAL  EXHIBITS  AND  ORDER  DIS- 
PENSING WITH  PRINTING. 

Appellant,    United    States    of    America,    hereby 
applies  to  this  Honorable  Court  for  the  considera- 
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tioii  of  plaintiff's  original  Exhibits  No.  6  and  No. 
9,  heretofore  forwarded  to  the  Clerk  of  this  Court, 
pursuant  to  Rule  75(i),  F.R.C.P.,  on  this  appeal, 
and  for  an  order  dispensing  with  the  reproduction 
or  printing  of  these  exhibits  in  the  record  on  ap- 
peal. 

This  application  is  based  on  the  affidavit  of  Au- 
gust Weymann,  verified  the  27th  day  of  March, 
1946,  and  the  stipulation  of  the  attorneys  for  ap- 
pellee, both  hereto  annexed. 

Dated :     This  27th  day  of  March,  1946. 

/s/  EUGENE  D.  WILLIAMS, 

Special  Assistant  to  the  Attorney  General,  Attor- 
ney for  Plaintiff- Appellant. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  FOR  CONSIDERATION  OF 
ORIGINAL  EXHIBITS,  AND  DISPENS- 
ING WITH  PRINTING. 

It  Is  Hereby  Stipulated  and  Agreed,  by  the  at- 
torneys for  the  appellee,  Sam  Block,  that  the  ap- 
pellant. United  States  of  America,  may  apply  to 
the  Court  for  an  order  dispensing  with  the  repro- 
duction or  printing  of  plaintiff's  Exhibits  No.  6 
and  No.  9,  and  that  the  Court  may  consider  the 
original  of  said  exhibits  as  though  set  out  in  the 
printed  record. 
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Dated:     TMs  27th  day  of  March,  1946. 

DECHTEK,    HOYT,    PINES    & 
WALSH, 

By  /s/  B.  S.  HOYT, 

Attorneys  for  Appellee,  Sam 
Block. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  APPLICATION 
FOR  CONSIDERATION  OF  ORIGINAL 
EXHIBITS  ON  APPEAL. 

State  of  California, 
County  of  Los  Angeles — ss. 

August  Weymann,  being  first  duly  sworn,  says: 

That  he  is  a  Special  Attorney  in  the  Lands  Divi- 
sion, Department  of  Justice,  having  immediate 
charge  of  the  proceeding  in  which  the  above  ap- 
peal is  taken,  and  is  familiar  with  the  facts  herein 
set  forth; 

That  Plaintiff's  Exhibit  6  is  a  large  map  of  the 
area  included  in  the  condemnation  proceeding  in 
which  this  appeal  is  taken,  showing  the  subdivided 
area  on  which  the  various  oil  leases,  including  that 
of  the  appellee.  Block,  were  located;  that  said  map 
is  approximately  48  x  54  inches,  and  shows  in  de- 
tail the  various  parcels  of  land  and  leasehold  estates 
in  the  area;  that  by  reason  of  the  size  of  this  map 
it  is  not  practicable  to  have  it  reduced  for  printing 
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[Title  of  Ciieuit  Court  of  Appeals  and  C^useJ 

ORDER  DISPENSING  WITH  THE  REPRiV 
DUCTION  OR  PRES'TrS'G  OF  EXHIBITS 
AND  PROVIDING  FOR  THE  CONSIDER^ 
ATION  OF  THE  ORIGINALS. 

Upon  application  of  appellant.  United  St^ates  of 
America,  the  stipulation  of  appellee,  Sam  Blv>ek, 
and  the  affidavit  of  Ausriist  Weyinann,  veritiod  the 
27th  day  of  March,  1946,  and  good  caiise  ^-jp^x^^r- 
ing  therefor. 

It  Is  Ordered,  tliat  Plaintiff's  Exhibits  ti  and 
9  may  be  omitted  from  the  printed  nvi^ni  in  the 
above-entitled  appeal,  and  that  the  sivid  exhibits 
lay  be  considereti  by  the  Conrt  in  Their  original 
form  as  though  sot  out  in  tlio  print t^l  uw^ni. 

Dated:     Mliis  28tli  day  of  March.  194(v 

/s/  ALBERT  EKK  STEPHENS. 

dudgc.  United  States  Oiivuit 
Court   o(   Appeals. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11282 


UxiTED  States  of  America,  for  the  Use  of  Recon- 
struction Finance  Corporation^,  a  Federal  Cor- 
poration, Acting  in  Behalf  of  Defense  Plant 
Corporation,  a  Federal  Corporation,  appellant 

V. 

Sam  Block,  appellee 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UXITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION 


BEIEF  FOR  THE  UNITED  STATES 


OPINION  BELOW 

The  district  court  wrote  no  opinion. 

JURISDICTION 

This  is  a  suit  by  the  United  States  to  condemn  land 
in  Los  Angeles,  California,  under  authority  of  section 
5d  (5)  of  the  Reconstruction  Finance  Corporation  Act 
of  January  22,  1932,  c.  8,  47  Stat.  5,  as  added  by  the 
Act  of  March  27,  1942,  c.  198,  56  Stat.  174,  15 
U.  S.  C.  sec.  606b  (5),  and  Title  II  of  the  Second 
War  Powers  Act  of  March  27,  1942,  c.  199,  sec.  201, 

(1) 


56  Stat.  176,  177,  50  U.  S.  C.  App.  sec.  632,  as  ex- 
tended by  Executive  Order  9217,  August  7,  1942,  7 
F.  R.  6177,  50  U.  S.  C.  App.  following  sec.  632.  The 
district  court  had  jurisdiction  under  Title  II  of  the 
Second  War  Powers  Act,  supra,  and  section  1  of  the 
General  Condemnation  Act  of  August  1,  1888,  c.  728, 
25  Stat.  357,  40  U.  S.  C.  sec.  257.  The  judgment 
appealed  from  was  entered  September  17,  1945  (R. 
45-51).  The  Government's  motion  for  a  new  trial  was 
denied  on  October  2,  1945  (R.  54).  Notice  of  appeal 
was  filed  December  28,  1945  (R.  57).  This  Court 
has  jurisdiction  of  the  appeal  under  section  128  of 
the  Judicial  Code,  as  amended,  28  U.  S.  C.  sec. 
225  (a). 

QUESTIONS   PRESENTED 

The  United  States  condemned  an  area  of  land  con- 
stituting a  producing  oil  field.  The  questions  are 
presented — 

1.  Whether  the  condemnation  petition,  in  describ- 
ing designated  ''lands",  included  the  well  casings, 
derricks  and  other  fixtures  comprising  the  opera- 
tional equipment  on  the  land  installed  and  used  for 
the  extraction  of  oil  and,  if  not,  whether  an  amend- 
ment to  the  petition  specifically  describing  such  op- 
erational equipment  related  hack  to  the  date  of  taking 
the  land. 

2.  Whether  the  trial  court  erred  in  admitting  and 
in  refusing  to  strike  separate  evidence  of  the  market 
value  or  reproduction  cost  of  such  casing,  derrick, 
and  other  fixtures  comprising  the  operational  equip- 
ment. 


3.  Whether  the  verdict  and  judgment  entered 
thereon  are  supported  by  competent  evidence. 

STATEMENT 

This  is  a  suit  by  the  United  States,  for  tlie  use  of 
Reconstruction  Finance  Corporation,  acting  in  behalf 
of  its  subsidiary.  Defense  Plant  Corporation,^  both 
federal  corporations,  to  condemn  real  property  in  the 
City  of  Los  Angeles,  California.  The  property,  con- 
sisting of  a  largely  depleted  oil  field  known  as  the 
Playa  Del  Rey  field,  was  taken  for  use  as  a  natural 
gas  storage  reservoir  (R.  24).  The  field  comprises 
278  parcels,^  occupied  by  over  40  wells  (cf.  R.  31-33). 
Involved  here  are  parcels  designated  as  numbers  87 
and  103,  Avhich  were  subject  to  an  oil  lease  held  by 
appellee  Block  and  were  occupied  by  a  well  known 
as  Block  Well  No.  10,  formerly  Colly  Well  No.  1 
(R.  43).  These  parcels  are  parts  of  blocks  numbered 
13  and  14  of  Tract  No.  9809,  as  shown  in  Los  Angeles 
County  records  (R.  42). 

On  September  18,  1942,  the  Board  of  Directors  of 
Reconstruction  Finance  Corporation,  at  the  request 
of  Defense  Plant  Corporation,  adopted  a  resolution 
to  request  the  Attorney  General  to  institute  condemna- 
tion of  described  "lands,"  the  Playa  Del  Rey  field 
(Pltf.  Exh.  1,  R.  273).  On  October  19,  1942,  an 
amendatory    resolution   w^as    adopted,    providing    for 

^  This  corporation  was  merged  with  the  Reconstruction  Finance 
Corporation  by  Piibl.  No.  109,  79th  Cong.,  1st  sess.  (June  30, 1945) . 

^  So  far  as  practicable,  enumerations  of  parcels  and  parties  not 
involved  on  this  appeal  have  been  omitted  from  pleadings  and 
orders  in  the  record  on  appeal.  However,  the  record  as  printed 
does  not  indicate  where  such  omissions  have  been  made. 


execution  of  a  declaration  of  taking  and  estimating 
just  compensation  at  $740,469  (Pltf.  Exh.  2,  R.  73). 
Pursuant  to  request  made  on  September  19,  1942, 
(R.  80)  the  Attorney  General  on  September  28,  1942, 
filed  a  complaint  to  condemn  the  full  fee  simple  title, 
subject  to  existing  public  utility  easements,  of  "lots, 
pieces  or  parcels  of  land'^  described  by  lot  and  block 
numbers  (R.  2).  An  order  for  immediate  possession 
was  requested  and  entered  on  the  same  day,  describing 
the  property  in  the  same  terms  (R.  11),  and  on  the 
next  day  Defense  Plant  Corporation  took  possession 
of  the  land  and  of  the  oil  wells  thereon,  including  the 
derricks,  casing,  tubing  in  the  wells,  pumping  ma- 
chinery and  all  other  fixed  equipment  (R,  33).  On 
October  26,  1942,  the  United  States  filed  its  declara- 
tion of  taking,  executed  by  Reconstruction  Finance 
Corporation,  pursuant  to  the  Declaration  of  Taking 
Act  of  February  26,  1931,  46  Stat.  1421,  40  U.  S.  C. 
sec.  258a  (R.  14). 

Question  was  raised  as  to  whether  the  derricks  and 
other  oil  well  equipment  were  included  within  the 
original  resolution  and  complaint.  Accordingly,  on 
October  4,  1943,  the  directors  of  Reconstruction  Fi- 
nance Corporation  adopted  a  resolution  amending 
their  resolution  of  September  18, 1942,  by  enumerating 
and  expressely  including  the  structures  and  improve- 
ments attached  to  the  land  (Dft.  Exh.  B,  R.  276). 
Pursuant  thereto  an  amended  complaint  was  filed  on 
January  12,  1944  (R.  22),  expressly  including  and 
enumerating  the  same  improvements,  referring  to 
them  for  purposes  of  identification  as  '^personal  prop- 
erty and  trade  fixtures,"  but  preserving  the  conten- 


tion  that  they  were  in  fact  part  of  the  real  estate  (R. 
28).  Defendant  Block  filed  his  amended  answer  on 
June  29,  1945  (R.  41),  alleging  that  taking  of  the  per- 
sonal property  was  not  authorized  or  requested  until 
about  October  24,  1943.  He  alleged  that  his  oil  lease 
on  parcels  87  and  103  was  worth  $35,000 ;  that  he  also 
owned  royalty  rights  of  10%^%  in  the  production 
from  those  parcels,  worth  $6,500;  and  that  the  per- 
sonal property  and  trade  fixtures  ow^ned  by  him  were 
worth  $20,401.01  on  October  24,  1943,  and  January  12, 
1944. 

The  case  came  on  for  trial  on  July  24,  1945,  as  to 
the  interests  of  appellee  Block.  Preliminary  hear- 
ing was  had  (R.  69-122)  on  appellant's  contentions 
that  the  oil  well  improvements  were  within  the  scope 
of  Reconstruction  Finance  Corporation's  resolutions 
of  September  18  (Pltf.  Exh.  1,  R.  273)  and  October 
19,  1942,  (Pltf.  Exh.  2,  R.  73)  and  the  original  com- 
plaint (R.  2),  although  those  referred  in  terms  only 
to  ''lands,"  and  that  in  any  event  the  amendatory 
resolution  of  October  4,  1943  (Dft.  Exh.  B,  R.  276), 
and  the  amended  complaint  filed  January  12,  1944  (R. 
22),  adopted  and  ratified  the  action  of  Defense  Plant 
Corporation  in  taking  possession  of  the  improvements 
along  with  the  land  on  September  29,  1942.  Appellee 
contended  that  taking  of  the  improvements  was  not 
authorized  or  effective  until  the  resolution  of  October 
1943  was  adopted  (R.  41-42).  Appellant,  in  support 
of  its  second  contention,  that  the  resolution  of  Oc- 
tober 1943  was  a  retroactive  ratification  of  the  prior 
seizure  of  improvements,  offered  in  evidence  a  tele- 
gram from  the  secl'etary  of  Reconstruction  Finance 


Corporation  stating  that  the  resolution  was  so  in- 
tended (Pltf.  Exh.  3  for  identification,  R.  77).  That 
evidence  was  excluded  by  the  court  on  the  ground  that 
it  was  a  statement  of  a  conclusion  as  to  the  legal  effect 
of  what  had  been  done  (R.  76),  That  ruling  is  speci- 
fied as  error  on  this  appeal.  After  this  argument  the 
court  proceeded  with  the  taking  of  evidence  without 
announcing  any  ruling  on  the  question  of  whether  the 
original  taking  of  land  included  the  improvements. 
However,  its  subsequent  rulings  in  the  course  of  the 
trial  were  predicated  on  its  conclusion  that  the  im- 
provements were  separately  taken  at  a  later  date  than 
was  the  land  on  which  they  stood  (cf .  R.  223) . 

Appellee  Block  was  his  own  first  witness  (R.  134- 
175).  He  testified  that  his  leasehold,  which  was  sub- 
ject to  a  lando^vner's  and  overriding  royalty  of  30% 
of  production  (R.  132),  was  worth  $35,000  in  Sep- 
tember 1942  (R.  139).  He  testified  that  the  value  of 
the  improvements  (including  two  tanks  inadvertently 
omitted  from  the  list  attached  to  the  amended  com- 
plaint) was  $22,000  and  was  not  included  in  the 
$35,000  valuation  of  the  lease  (R.  139).  However,  his 
valuation  of  the  lease  was  based  on  anticipated  pro- 
duction (R.  141),  which,  of  course,  involved  use  of 
the  improvements  (R.  149,  151).  He  conceded  that 
his  valuation  was  merely  what  the  lease  was  worth  to 
him,  rather  than  what  a  willing  buyer  would  pay  for 
it  in  the  market  (R.  157). 

Mr.  Rubin,  appellee's  next  witness  (R.  175-182), 
testified  that  he  thought  that  he  had  valued  the  im- 
provements inventoried  in  the  amended  complaint  at 


$22,000  as  of  October  1943  (R.  178).  The  court  over- 
ruled appellant's  objections  that  the  improvements 
were  taken  in  September  1942  so  that  valuation  should 
be  as  of  that  time,  and  that  it  was  improper  to  receive 
evidence  of  their  value  apart  from  the  value  of  the 
leasehold  interest  as  a  whole  (R.  177). 

Appellee  next  produced  Mr.  Crown  (R.  182-186, 
229-264),  who  valued  the  leasehold,  excluding  the 
improvements,  at  $11,000  (R.  185),  to  which  he  would 
add  the  salvage  value  of  removable  casing  (R.  230- 
231).  His  valuation  was  as  of  September  1942  (R. 
184,  231)  and  was  based  on  his  estimate  of  future  pro- 
duction (R.  242-247,  250-251)  and  his  opinion  of  the 
market  demand  for  such  investments  (R.  248). 

Appellee's  third  witness,  Mr.  Rush  (R.  209-229), 
valued  the  improvements  as  of  October  1943  at  $18,000 
(R.  211-212).  Appellant's  objections  to  separate  val- 
uation apart  from  the  leasehold  as  a  whole  and  to 
valuation  at  a  date  other  than  September  1942  were 
overruled  by  the  court,  which  stated  that  the  sole 
justification  for  receiving  evidence  of  the  sej^arate 
value  of  the  improvements  was  that  they  were  taken  on 
a  later  date  than  the  interests  in  the  land  (R.  211-212 ; 
cf.  R.  223).  Mr.  Rush  then  testified  that  the  value 
of  the  improvements  would  have  been  the  same  in  Sep- 
tember 1942,  and  that  only  $12,260  worth  of  them  could 
be  recovered  (R.  226). 

For  appellant,  Mr.  Oliver  (R.  279-394)  valued  the 
leasehold  at  $5,650  (R.  284),  as  of  September  28,  1942. 
His  valuation  of  the  lease  included  $3,150  for  recover- 
able oil  and  $2,500  net  salvage  value  of  equipment 


(R.284).  His  estimate  of  future  oil  production  was 
derived  from  the  past  record  of  the  well,  shown  by 
Plaintiff's  Exhibit  8  (E.  292-293).  He  testified  that 
the  value  of  the  operational  equipment  was  substan- 
tially the  same  on  October  4,  1943,  as  on  September 
28,  1942  (R.  320). 

Appellant's  second  witness,  Mr.  Wents  (R.  394- 
423),  fixed  the  market  value  as  of  September  28,  1942, 
of  future  oil  production  at  $2,700  for  the  leasehold 
(R.  401).  Including  the  ultimate  net  salvage  value  of 
the  improvements,  he  reached  a  value  for  the  leasehold 
of  $5,690  (R.  398). 

In  rebuttal,  appellee  introduced  Mr.  Owens,  who 
testified  that  the  cost  of  abandonment  of  the  well  would 
be  $800  (R.  427),  but  admitted  that  it  would  cost  from 
$800  to  $1,000  additional  to  cover  the  holes  and  clean 
up  the  property  (R.  429-430),  which  was  required  by 
the  terms  of  the  lease  (Pltf.  Exh.  7,  R.  278). 

Evidence  was  also  introduced  as  to  the  value  of  the 
10%  2%  royalty  interest  which  Mr.  Block  had  acquired, 
the  parties  agreeing  that  this  interest  should  be  valued 
separately  from  the  lease  (R.  129-130,  133).  For  the 
condemnee,  Mr.  Block  valued  it  at  $6,000  (R.  140), 
Mr.  Crown  at  $3,120  (R.  231).  For  the  Government, 
Mr.  Oliver  valued  this  interest  at  $1,388  (R.  283)  and 
Mr.  Wents  at  $1,168  (R.  398).  The  jury  valued  this 
interest  at  $1,857  (R.  490) . 

At  the  conclusion  of  the  evidence  appellant  moved  to 
strike  all  testimony  as  to  market  value  of  the  improve- 
ments as  of  October  4,  1943,  and  requested  that  the 
jury  be  instructed  to  disregard  such  testimony  (R. 
431-432).     Both  motions  were  on  the  ground  that  the 
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evidence  duplicated  values  included  in  the  appraisals 
of  the  leasehold  which  were  based  on  the  value  of  oil 
to  be  produced  by  use  of  the  same  improvements  (R. 
431-432).  The  motion  was  denied  (R.  433).  The 
court's  only  instruction  to  the  jury  on  this  point  was 
as  follows  (R.  477)  : 

In  determining  the  fair  market  value  of  the 
leasehold  estate  and  the  production  facilities 
and  equipment  used  in  connection  with  the  op- 
eration of  the  well,  you  are  to  determine  such 
value  on  the  basis  of  the  use  of  the  facilities 
and  equipment  as  an  integral  and  necessary  part 
of  the  said  well  in  the  production  of  oil  there- 
from. 

The  verdict,  which  had  been  approved  as  to  form  by 
counsel  for  both  parties  (R.  435),  was  as  follows  (R. 
490): 

We,  the  Jury  in  the  above-entitled  case,  find 
the  market  value  as  of  September  28,  1942, 
of  the  leasehold  estate  of  the  defendant  Sam 
Block,  including  all  the  production  facilities 
and  equipment  used  on  said  date  in  the  opera- 
tion of  the  well,  to  be  the  sum  of  $20,397.00. 

We  further  find  the  market  value  as  of  Sep- 
tember 28,  1942,  of  the  10% 2  pei'  ^^^^  overrid- 
ing royalty  of  the  defendant  Sam  Black  to  be 
the  sum  of  $1,857.00. 

Total  market  value  of  the  foregoing  as  of 
September  28,  1942,  is  $22,254.00. 

Judgment  was  entered  thereon  on  September  17, 1945 
(R.  45).  On  September  21,  1945,  appellant  filed  a 
motion  for  new  trial  (R.  51),  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence  and  repeat- 
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ing  the  objection  to  admission  of  evidence  of  the 
separate  value  of  the  improvements  (R.  52).  That 
motion  was  denied  by  the  court  on  October  2,  1945 
(R.  54).  Notice  of  appeal  was  filed  December  28, 
1945  (R.  57). 

SPECIFICATION  OF   ERRORS 

1.  The  district  court  erred  in  admitting  separate 
evidence  of  the  market  value  or  reproduction  cost  of 
improvements  affixed  to  the  land  condemned,  and  in 
overruling  appellant's  objections  thereto,  as  follows: 

(Testimony  of  Abraham  Rubin.) 

Q.  And  what  in  your  opinion  was  the  fair 
and  reasonable  market  value  of  that  personal 
l^roperty  ? 

Mr.  Weymann^.  Just  a  moment,  please. 

Mr.  Dechter.  As  of 

Mr.  Weymann.  Pardon  me.  I  am  going  to 
have  an  objection  before  the  question  is  asked. 

Mr.  Dechter.  As  of  October  of  1943. 

Mr.  Weymann.  I  object  to  the  question  as  in- 
competent for  two  reasons.  In  the  first  place 
the  date  of  the  valuation  is  not  of  October,  1943 ; 
on  the  second  ground  that  the  property  taken 
is  to  be  valued  as  a  whole,  as  a  unit,  and  that 
it  is  improper  to  introduce  evidence  of  separate 
elements  which  go  to  make  the  valuation  of  the 
entire  property  taken. 

The  Court.  You  make  no  objection  then,  Mr. 
Weymami,  that  the  date  of  January  12,  the  fil- 
ing of  the  amended  complaint,  is  not  used  in 
any  way? 

Mr.  Weymann.  No.  I  make  no  objection  to 
that.  I  make  objection,  of  course,  to  the  date 
of  October,  1943. 
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The  CouET.  Yes.  Your  position  is  that  it 
should  be  September  28,  1942? 

Mr.  Weymann.  Yes,  of  the  valuation  of  that 
property  as  a  whole  without  separate  valuation 
of  any  of  the  elements  that  go  into  it. 

The  Court.  The  objection  is  overruled. 

Mr.  Weymann.  May  I  have  an  exception, 
please  ? 

The  Court.  Yes. 

The  Witness.  Do  you  want  the  answer  in 
dollars  and  cents? 

Mr.  Dechter.  Yes. 

The  Witness.  I  don't  remember  the  exact 
total,  but  I  went  over  those  figures  at  that  time 
and  it  seemed  to  me  it  was  over  $22,000.  I 
can't  give  you  the  exact  figure. 

Q.  By  Mr.  Dechter.  It  was  about  $22,000? 

A.  Yes ;  over  $22,000  was  the  total  as  near  as 
I  can  recall. 

Mr.  Weymann.  May  we  have  an  exception  to 
all  questions  along  tliis  line? 

The  Court.  Now,  Mr.  Weymann,  I  think  to 
make  an  objection  now  such  as  that  would  not 
quite  reach  the  question  which  is  now  before 
the  court  or  before  the  witness  for  his  answer. 
I  have  no  objection  if  it  is  agreeable  to  Mr. 
Dechter  that  it  be  understood  that  your  general 
objection  is  to  go  to  all  of  these  questions. 

Mr.  Weymann.  That  is  the  purpose  of  the 
objection. 

Mr.  Dechter.  I  will  so  stipulate,  your  Honor. 

The  Court.  Yes.  The  general  objection  you 
made  that  you  referred  to  heretofore? 
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Mr.  Weymann.  That  is  correct.  I  simply 
don't  want  to  be  objecting  to  every  particular 
question. 

The  Court.  I  think  that  is  very  proper,  but 
I  want  to  be  sure  it  refers  only  to  the  general 
objection. 

Mr.  Weymaxn.  To  the  general  objefction, 
that  is  correct. 

The  Court.  The  objection  is  overruled. 

Mr.  Weymaxn.  Exception,  please. 

(R.  176-179.) 

(Testimony  of  J.  D.  Rush.) 

Q.  You  have  heretofore  been  shown  an  in- 
ventory of  personal  property  located  on  what 
is  known  as  Block  Oil  Company  "Well  No.  10, 
being  pages  1  to  4,  inclusive,  of  Plaintiff's  Ex- 
hibit C  of  Plaintiff's  Amended  Complaint?  A. 
Yes,  sir. 

Q.  And  you  have  been  asked  to  look  that  over 
for  the  purpose  of  expressing  an  opinion  as 
to  the  fair  market  value  thereof?  A.  Yes, 
I  have. 

Q.  And  do  you  have  an  opinion  as  to  the 
fair  market  value  of  that  property  as  of 
October  1943?    A.  Yes. 

Q.  And  will  you  please  state  to  the  court 
and  jury  what  that  opinion  is  ? 

Mr.  Weymaxx.  Just  a  moment,  please.  I 
object  to  the  testimony  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial.  On 
the  further  ground  that  a  separate  valuation 
may  not  be  given  for  any  of  the  elements  com- 
prising the  property  which  is  taken ;  that  under 
the  cases  I  would  like  to  cite  to  your  Honor, 
particularly  the  case  of  Morton  Butler  Timber 
Company  v.  United  States,  91  Fed.  (2d),  that 
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is  in  the  Sixth  Circuit,  a  separate  valuation  of 
the  component  parts  of  the  property  taken  is 
not  an  element  of  the  fair  market  value.  And 
on  the  further  ground  that  the  date  of  valua- 
tion is  the  date  on  which  this  property  was 
taken  over  by  the  United  States,  to-wit,  Sep- 
tember 28,  1942. 

The  Court.  I  didn't  hear  the  last  part. 

(The  record  was  read.) 

The  Court.  Well,  the  objection  is  overruled, 
and,  Mr.  Weymann,  with  regard  to  the  matter 
of  separate  valuation,  as  far  as  the  date  is  con- 
cerned, that  is  the  only  basis  in  the  opinion 
of  the  court  for  the  separate  valuation ;  that  is, 
one  should  be  considered  as  of  the  28th  of 
September  1942,  that  is,  the  real  property,  and 
this  remaining  part,  the  personal  property  and 
equipment,  that  that  should  be  considered  as 
of  either  October  1943  or  of  January  12,  1944. 
Mr.  Dechter  has  asked  the  question  as  of  Octo- 
ber 1943,  and  you  have  made  no  objection  as  to 
any  differentiation  between  October  1943  and 
January  1944,  so  the  court  believes  that  the 
only  reasonable  way  that  this  jury  may  be  able 
to  arrive  at  the  total  valuation  is  to  take  the 
separate  valuation  of  those  parcels,  one  as  of 
September  28, 1942,  and  the  other  as  of  October 
1943.  Of  course,  in  the  final  valuation;  that  is, 
the  fixing  of  it  by  the  jury,  there  must  be  a  total 
amount ;  but  for  the  matter  of  compiling  that  or 
arriving  at  it,  it  would  have  to  be  taken  sep- 
arately, and  this  only  because  of  the  different 
dates. 

I  make  that  in  explanation  of  the  ruling  of 
the  court. 
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Mr.  Weymann.  Thank  you,  sir.  May  we 
have  an  exception  ? 

The  Court.  Yes.  Mr.  Dechter,  in  order  that 
the  court  may  be  clear,  your  position  is  the  same 
as  stated  by  the  court  ? 

Mr.  Dechter.  That  is  correct,  your  Honor. 

Q.  By  Mr.  Dechter.  Do  you  Avant  the  ques- 
tion read,  Mr.  Rush,  or  do  you  have  it  mind? 

A.  I  have  it  in  mind. 

Q.  By  Mr.  Dechter.  Will  you  please  give  us 
what  your  opinion  is  of  the  value  of  this  per- 
sonal property,  machinery,  and  fixtures  as  of 
October  1943? 

A.  Approximately  $18,000. 

(R.  210-212.) 

***** 

The  Court.  Well,  I  think,  Mr.  Dechter,  you 
could  ask  the  witness  and  should  ask  him  what 
he  considered  the  valuation  of  the  equipment 
less  the  casing  which  could  not  be  removed. 

Mr.  Dechter.  Yes,  your  honor. 

Q.  By  Mr.  Dechter.  Mr.  Rush,  what,  in  your 
opinion,  would  be  the  fair  market  value  of  the 
personal  property  described  on  pages  1  to  4  of 
the  inventory.  Exhibit  C  of  the  amended  com- 
plaint, eliminating  therefrom  the  5,300  feet  of 
7-inch  casing  that  you  say  could  not  be  removed 
in  the  event  the  well  w^as  abandoned,  and  elimi- 
nating the  306  feet  of  5%-inch  liner  in  October 
of  1943? 

A.  Could  I  have  a  piece  of  paper,  please  ? 

(A  sheet  of  paper  was  handed  to  the  witness.) 

A.  $12,260.00. 

The  Court.  Have  you  finished? 

Mr.  Dechter.  Yes,  your  Honor. 
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The  Court.  Mr.  Rush,  was  there  any  substan- 
tial difference  in  the  value  of  the  equipment 
which  you  haA^e  said  was  valued  at  $12,260.00  in 
October  of  1943,  was  there  any  difference  be- 
tween that  value  and  what  the  value  was  of  the 
same  equipment  September  28, 1942  ? 

The  Witness.  No,  there  wasn't  any  substan- 
tial difference. 

(R.  225-226.) 

2.  The  district  court  erred  in  denying  appellant's 
motion  to  strike  the  foregoing  evidence  and  in  refus- 
ing appellant's  request  to  instruct  the  jury  to  disre- 
gard such  evidence,  as  follows: 

Mr.  Weymaxx.  The  j^laintiff  now  moves  to 
strike,  and  requests  the  court  to  instruct  the 
jury  to  disregard  all  testimony  as  to  the  market 
value,  as  of  October  4,  1943,  of  any  oil  or  gas 
production  equipment  and  facilities,  which  on 
September  28,  1942,  were  located  on  the  lease- 
hold property  of  the  defendant  and  were  then 
by  him  used  in  the  production  of  oil  and  gas 
from  the  producing  well  known  as  Blocks  Well 
No.  10,  located  on  defendant's  sublease  in  this 
proceeding. 

The  motion  is  based  upon  the  following 
grounds : 

1st.  That  under  defendant's  pleadings  he  de- 
mands compensation  for  an  oil  and  gas  sub- 
lease with  a  producing  well  thereon  as  a  produc- 
ing unit;  that  issue  was  joined  and  defendant 
introduced  evidence  as  to  value  under  that  state 
of  facts. 

2nd.  That  separate  valuations  of  portions  of 
a  single  producing  unit,  to-wit,  of  the  oil  and 
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gas  sublease  of  the  defendant  with  a  producing 
well  thereon  and  of  the  equipment  and  facilities 
connected  with  said  well  and  necessary  to  pro- 
duce the  same  is  not  permissible  under  the  law. 

ovd.  That  it  conclusively  appears  from  the 
uncontroverted  evidence  that  the  oil  well  pro- 
ducing equipment,  as  to  which  the  witnesses, 
Block,  Rubin,  and  Rush,  testified  on  market 
value  as  of  October  4,  1943,  were  absolutely  nec- 
essary to  the  continued  operation  of  said  Block 
Well  No.  10,  and  that  without  said  or  similar 
equipment  said  well  would  not  be  a  producing 
oil  and  gas  well,  but  a  mere  hole  in  the  ground 
lined  with  5,300  feet  of  7-inch  casing  and  306 
feet  of  5%-inch  Imer. 

4th.  That  it  further  appears  from  all  the 
testimony  introduced  by  defendant  as  to  the 
market  value  of  defendant's  oil  and  gas  sub- 
lease as  of  September  28,  1942,  that  this  value 
was  predicated  upon  the  continued  operation  of 
and  production  from  Blocks  Well  No.  10,  and 
the  continued  use  of  all  of  defendant's  operat- 
ing and  producing  facilities  and  equipment 
which  were  in,  on,  or  connected  with  said  well 
on  September  28,  1942. 

5th.  That  to  permit  a  valuation  of  and  an 
award  to  the  defendant  for  his  leasehold  estate 
with  the  well  thereon  as  an  operating  property 
which  was  capable  of  producing  oil  and  gas  in 
commercial  quantities  over  a  period  of  years, 
after  the  government  took  possession,  by  using 
the  equipment  and  facilities  which  were  con- 
nected with  and  used  on  the  Block  Well  on 
September  28,  1942,  and  to  make  a  separate  and 
additional  award  for  the  market  value  of  the 
same  equipment  as  of  October  4,  1943,  would 
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result  in  a  duplication  of  compensation  to  the 
defendant  in  this:  that  the  defendant  would 
receive  the  full  market  value  of  a.  producing  oil 
and  gas  well  consisting  of  the  potential  future 
recovery  of  oil  and  gas  through  the  well,  and 
of  the  facilities  and  equipment  necessary  for 
such  recovery,  and  a  separate  and  additional 
award  for  the  same  facilities  and  equipment 
which  were  a  part  of  the  producing  well  and 
constituted  one  of  the  elements  of  its  value  as 
such. 

Mr,  Dechter.  Your  Honor,  this  is  nothing 
more  than  a  repetition 

The  CouET.  The  court  is  ready  to  rule,  Mr. 
Dechter. 

I  think  the  motion  should  be  denied  and  it  is 
denied. 

Mr.  Weymann.  May  we  have  an  exception, 
please  ? 

The  Court.  Yes.     I  think,  Mr.  Weymann 

Mr.  Weymann.  Pardon  me  1 

The  Court.  I  was  just  going  to  say  the  court 
didn't  have  the  benefit  of  all  that  particular  ob- 
jection at  the  time  the  objection  was  made. 
That  is,  the  motion  that  you  make  to  strike  is 
in  so  much  more  particularity  than  the  objec- 
tion was  made  that  the  court  had  to  rule  upon 
the  objection  as  it  was  made  and  based. 

In  addition  to  that,  I  think  by  granting  that 
motion  there  is  a  certain  part  of  the  testimony 
that  you  would  be  asking  to  strike  which  was 
elicited  by  the  plaintiff  itself.  My  recollection 
on  that  jDoint  is  just  general;  it  may  not  be 
accurate;  but  in  any  event  the  court  denies  the 
motion,  and  you  have  your  exception. 

(R.  431-433.) 
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3.  The  district  court  erred  in  entering  judgment  on 
the  verdict. 

4.  The  district  court  erred  in  denying  appellant's 
motion  for  a  new  trial. 

5.  The  district  court  erred  in  excluding  from  evi- 
dence Plaintiff's  Exhibit  No.  3  (for  identification),  as 
follows : 

Mr.  Weymann.  I  am  just  submitting  to  Mr. 
Dechter  a  document  for  his  inspection.  I  offer 
as  Plaintiff's  exhibit  next  in  order  a  telegram 
from  Leo  Nielson,  Assistant  Secretary  of  the 
Reconstruction  Finance  Corporation,  to  Eugene 
D.  Williams,  Special  Assistant  to  the  Attorney 
General,  telegram  being  dated  March  26,  1945. 

Mr.  Dechtee.  To  which  we  will  object,  your 
Honor,  on  the  ground  that  it  is  incompetent,  ir- 
relevant, immaterial,  being  a  self-serving  decla- 
ration and  attempting  to  usurp  the  province  of 
the  court  in  construing  the  legal  steps  thereto- 
fore taken  by  the  plaintiff  and  trying  to  cast 
plaintiff's  own  construction  on  those  legal  steps 
which  it  is  the  duty  of  this  court  to  determine 
in  this  matter. 

The  Court.  May  I  see  it? 

Mr.  Weymann,  the  court  is  inclined  to  sustain 
that  objection.  It  sounds  as  though  it  is  prop- 
erly based,  but  I  would  like  to  hear  from  you. 

Mr.  Weymann.  The  matter  which  the  court 
is  now  called  upon  to  pass  upon  is  to  deter- 
mine what  the  Reconstruction  Finance  Corpora- 
tion realty  did  when  it  authorized  the  bringing 
of  this  action.  That  is  not  a  self-serving  decla- 
ration, but  it  is  an  explanation  of  what  Recon- 
struction Finance  Corporation  meant  by  what  it 
did.     In  other  words,  it  is  an  interpretation,  or 
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rather  a  statement  of  what  the  Reconstruction 
Finance  Corporation  had  in  mind  when  it 
passed  those  resolutions. 

The  Court,  I  think  the  objection  is  good.  It 
says  here  particularly  that  certain  proceedings 
have  been  properly  construed  by  justice  as  an 
adoption  and  ratification.  It  may  be  marked 
for  identification. 

Mr.  Weymann.  Thank  you.  May  I  have  an 
exception : 

The  Court.  Yes. 

(Whereu])on,  the  document  referred  to  was 
marked  as  Plaintiff's  Exhibit  No.  3,  for  identi- 
fication.) 

Plaintiff's  Exhibit  No.  3 

(For  Identification) 

Received  Mar.  26,  1945.  Lands  Division,  Los 
Angeles,  California. 

GA 

SN74  249  Govt. 

WUX  Washington  DC  Mar  26  1250P  1945 

Eugene  D  Williams 

Special  'Asst  to  Attorney  General 

Re  Playa  Del  Rey  Gas  Storage  Project. 
Amendatory  Resolution  Adopted  by  Directors 
Reconstruction  Finance  Corporation  October 
4  1943  Authorizing  Amendment  to  Petition  in 
Condemnation  Proceedings  Number  2454-B 
Civil  to  Include  Certain  Items  of  Property 
Designated  As  Personal  Property  Located  on 
Lands  Covered  in  Declaration  of  Taking  Filed 
in  Said  Proceedings  Has  Been  Properly  Con- 
strued by  Justice  As  An  Adopted  and  Ratifi- 
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cation  of  Act  of  Defense  Plant  Corporation  in 
Taking  Possession  on  September  28,  1942  of 
Property  Listed  in  Exhibit  C  of  Amended  Pe- 
tition in  Condemnation  in  Comiection  with  Tak- 
ing Possession  of  Land  Covered  by  Such 
Declaration  of  Taking.  At  Time  Declaration 
of  Taking  Was  Filed  Necessity  for  Taking 
Some  of  Items  Described  in  Said  Exhibit  C 
Could  Not  Be  Determined  As  Defense  Plant 
Corporation  Had  No  Way  of  Knowing  What 
Items  of  Property  Were  Located  on  Site  or 
Would  Be  Required  in  Connection  with  Opera- 
tion of  Project,  and  Some  of  Items  Included 
in  Exhibit  C,  including  Oil  Drilling  Equipment, 
Were  Thought  to  Be  Part  of  Realty  So  As  to 
Have  Been  Acquired  Upon  Filing  of  Declara- 
tion of  Taking.  Reconstruction  Finance  Cor- 
poration Did  Not  Delete  Any  of  Items  in  In- 
ventory Furnished  by  Representatives  of  De- 
fense Plant  Corporation  Which  Inventory  Was 
a  List  of  All  Property  Knowai  to  Be  on  Lands 
Taken  Except  Certain  Items  of  Property 
Which  Were  Determined  Prior  to  Adoption 
Amendatory  Resolution  of  October  4,  1943  Not 
to  Be  Required  in  Connection  with  Project  and 
with  Respect  to  Which  Arrangements  Had 
Been  Made  for  Release  to  Former  Owners 

Leo  Nielson 
Asst  Secretary 
4  1943  2454-B  28  1942  C  4  1943 
1023  AM 

RCD  SN  74  TNX 
(R.  75-78.) 
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ARGUMENT 


The  improvements  used  in  producing  oil  such  as  well 
casings  and  derricks  were  taken  in  September  1942 

A.  The  improvements  were  condemned  as  of  September  28, 
1942,  under  the  original  complaint 

There  can  be  little  doubt  that  the  improvements  here 
involved  were  fixtures  which  in  legal  contemplation 
were  part  of  the  real  estate.  They  consisted  of  a  der- 
rick, casing  cemented  into  the  well,  tubing  therein, 
tanks  and  machinery,  all  connected  and  forming  a 
single  operating  unit  (R.  92-93).  Both  this  Court 
and  the  Supreme  Court  of  California  have  squarely 
held  that  precisely  such  improvements  are  real  and 
not  personal  property  under  California  law. 

In  Big  Sespe  Oil  Go.  v.  Cochran,  276  Fed.  216 
(C.  C.  A.  9,  1921),  a  sheriff's  deed  on  execution  sale 
of  oil  land  was  set  aside  as  violative  of  the  judgment 
debtor's  right  of  redemption.  Only  real  property  can 
be  redeemed,  under  Cal.  Code  Civ.  Proc.  sec.  700a, 
and  the  judgment  purchaser  argued  on  appeal  that 
his  purchase  was  valid  at  least  as  to  the  ''i^ersonal 
property,  machinery,  and  fixtures."  This  Court  re- 
jected that  contention,  holding  (p.  225)  that  the  equip- 
ment which  had  been  so  designated,  consisting  of  der- 
ricks, camp  houses,  pump  house,  wells  and  tanks,  was 
legally  real  and  not  personal  property.  Similarly,  in 
Cortehjou  v.  Baker,  182  Cal.  168,  187  Pac.  417  (1920), 
where  the  owner  of  equipment  used  in  the  operation  of 
two  oil  wells  sued  a  sheriff  who  had  sold  it  on  execu- 
tion issued  against  a  third  person,  the  court  held  that 
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all  the  equipment  except  loose  tools  was  real  property, 
as  to  which  the  owner's  rights  were  protected  without 
the  filing  of  a  third  party  claim  required  in  the  case  of 
personal  property.  So,  too,  although  a  mechanics' 
lien  attaches  only  to  real  property,  R.  Barcroft  c& 
Sons  Co.  V.  Ctillen,  217  Cal.  708,  20  P.  2d  665  (1933), 
it  will  attach  to  an  oil  rig  even  when  the  land  on  which 
it  stands  is  separately  owned  and  is  x^rotected  from 
the  lien  by  a  notice  of  non-responsibility  filed  by  the 
landowner.  Cain  v.  Whiston,  58  Cal.  App.  2d  738, 
137  P.  2d  479  (1943). 

These  decisions  conform  to  the  California  Civil  Code 
which  provides,  sec.  658,  that  real  or  immovable  prop- 
erty consists  of  land,  that  which  is  affixed  to  land  or 
incidental  or  appurtenant  to  it,  and  that  which  is  im- 
movable by  law,  and,  sec.  660,  that  "A  thing  is  deemed 
to  be  affixed  to  land  when  it  is  attached  to  it  by 
roots  *  *  *;  or  imbedded  in  it,  as  in  the  case  of 
walls;  or  permanently  resting  upon  it,  as  in  the  case 
of  buildings ;  or  permanently  attached  to  what  is  thus 
permanent,  as  by  means  of  cement,  plaster,  nails,  bolts, 
or  screws;  *  *  *  ."  California  legislation  dealing 
specifically  with  oil  wells  reflects  a  view  that  im- 
provements to  them  are  real  property  within  the 
meaning  of  these  sections.  Thus  Bus.  &  Prof.  Code, 
sec.  7043,  provides  that  regulation  of  building  contrac- 
tors ''does  not  apply  to  any  construction,  repair  or 
operation  incidental  to  the  discovering  or  producing 
of  petroleum  or  gas,  or  the  drilling,  testing,  abandon- 
ing or  other  operation  of  any  petroleum  or  gas  well, 
when  performed  by  an  owner  or  lessee,"  plainly  indi- 
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eating  that  such  work  is  subject  to  regulation  when 
performed  by  others,  although  section  7046  exempts 
all  "construction,  alteration,  improvement  or  repair 
of  personal  property."  Again,  Publ.  Res.  Code,  sec. 
3233,  providing  for  approval  by  the  State  Oil  and  Gas 
Sujjervisor  of  removal  from  an  oil  well  of  any  rig, 
derrick,  other  operating  structure  or  casing,  seems 
inconsistent  with  a  view  that  such  equipment  is  per- 
sonal property,  and  might  be  said  to  make  it,  in  the 
absence  of  such  approval,  ''immovable  by  law"  within 
the  meaning  of  Civ.  Code,  sec.  658,  supra. 

The  improvements  in  the  present  case  plainly  show 
why  oil  well  equipment  is  held  to  be  real  property. 
They  include  casing  extending  6,300  or  6,400  feet 
into  the  earth,  cemented  in  so  that  only  800  or  900 
feet  can  be  removed  (R.  217,  221).  It  is  difficult 
to  conceive  of  anything  more  thoroughly  "imbedded" 
within  the  meaning  of  Civ.  Code,  sec.  660,  supra. 
While  other  components  of  the  oil  well  are  not  so 
irretrievably  affixed  to  the  land,  the  well  as  a  whole 
constitutes  a  unit  which  is  attached  with  such  per- 
manency as  to  be  a  fixture  within  section  660.  Cf. 
Southern  California  Tel.  Co.  v.  State  Board  of  Equal- 
ization, 12  Cal.  2d  127,  82  P.  2d  422  (1938).  "In 
order  to  make  an  article  a  permanent  accession  to  the 
land  its  annexation  need  not  be  perpetual.  It  is  suffi- 
cient if  the  article  shall  appear  to  be  intended  to 
remain  where  fastened  until  worn  out,  until  the  pur- 
pose to  which  the  realty  is  devoted  has  been  accom- 
plished or  until  the  article  is  superseded  by  another 
article  more  suitable  for  the  purpose."     San  Diego 
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Trust  &  Savings  Bank  v.  San  Diego  County,  16  Cal. 
2d  142,  151,  105  P  2d  94  (1940),  citing  26  C.  J. 
657. 

Appellant  as  a  condemner  is  of  course  not  affected 
by  the  lease  provision  giving  appellee  the  privilege  of 
removing  ''personal  property  and  equipment"  placed 
on  the  premises  (R.  123).  "Trade  fixtures  are  re- 
garded as  personalty  as  between  the  tenant  and  owner 
[of  the  land]  so  far  as  the  right  of  removal  is  con- 
cerned, but  as  between  the  tenant  and  the  condemning 
party  they  are  regarded  as  a  part  of  the  realty  for 
the  purpose  of  making  compensation,  so  long  as  they 
remain  fixtures  *  *  *  ."  People  v.  Klopstoch, 
24  Cal.  2d  897,  903,  151  P.  2d  641  (1944);  City 
of  Los  Angeles  v.  Klinker,  219  Cal.  198,  209,  25  P. 
2d  826  (1933)  ;  city  of  Los  Angeles  v.  Hnglies,  202 
Cal.  731,  262  Pac.  737  (1927).  This  is  simply  one 
phase  of  the  general  rule  that  despite  an  agreement 
to  treat  fixtures  as  personal  property  they  remain 
real  property  as  to  third  persons,  such  as  taxing- 
bodies,  Trabue  Pittman  Corp.  v.  County  of  Los  Angeles, 
28  Adv.  Cal.  1,  168  P.  2d  156  (1946),  me- 
chanics' lien  claimants,  B.  Barcroft  <£•  Sons  Co.  v. 
Cidlen,  217  Cal.  708,  20  P.  2d  665  (1933),  or  sub- 
sequent purchasers  or  encumbrancers  without  notice, 
Dauclh  V.  Ginshurg,  214  Cal.  540,  544,  6  P.  2d  952 
(1931). 

The  California  law  thus  is  plain  that,  regardless  of 
any  contrary  agreement  which  may  be  effective  as 
between  the  parties  to  it,  oil  well  improvements, 
w^hether  or  not  they  are  trade  fixtures,  must  be  con- 
sidered real  property  so  far  as  a  condemnor  is  con- 
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cerned.  The  Supreme  Court  has  held  that  the  mean- 
ing of  "property"  as  used  in  federal  condemnation 
statutes  and  the  Fifth  Amendment  is  a  federal  question, 
but  will  normally  obtain  its  content  by  reference  to 
local  law.  United  States  ex  rel.  T.  V.  A.  v.  Poivelson, 
319  U.  S.  266,  279  (1943).  Following  that  principle, 
it  was  held  in  United  States  v.  19.86  Acres  of  Land  in 
East  St.  Louis,  141  F.  2d  344  (C.  C.  A.  7,  1944), 
that  a  building  w^as  "land"  within  the  applicable  con- 
demnation authorization,  when  it  would  have  been  so 
regarded  by  local  laAv  in  spite  of  the  fact  that  the 
landowner  had  entered  into  a  contract  for  its  sale  as 
personal  property,  apart  from  the  land.  See  United 
States  V.  Becktold  Co.,  129  F.  2d  473,  477  (C.  C.  A. 
8,  1942) ;  cf.  Reconstruction  Finance  Corporation  v. 
County  of  Beaver,  90  L.  Ed.  (Adv.)  919  1946).  In 
any  event,  there  does  not  appear  to  be  any  conflict  be- 
tween federal  and  state  law  since  there  are  no  federal 
decisions  indicating  that  the  oil  production  equipment 
is  personal  property  and  not  part  of  the  realty. 

Since  the  improvements  here  involved  are  thus  real 
property  for  the  purposes  of  this  condemnation,  they 
must  be  considered  to  be  within  the  scope  of  Recon- 
struction Finance  Corporation's  resolutions  of  Septem- 
ber 18  (R.  273)  and  October  19,  1942  (R.  73),  and  the 
original  complaint  filed  September  28,  1942  (R.  2)  al- 
though those  refer  only  to  "lands."  "The  State's 
appropriation  of  land,  unless  qualified  w^hen  made,  is 
an  appropriation  of  all  that  is  annexed  to  the  land 
whether  classified  as  buildings  or  as  fixtures."  Peo- 
ple V.  Klopstock,  24  Cal.  2d  897,  903,  151  P.  2d 
641    (1944);   United  States  v.  Becktold  Co.,  129  F. 
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2(i  473,  476^77  (C.  C.  A.  8,  1942))  ;  Jackson  v.  New 
York,  213  N.  Y.  34,  106  N.  E.  758  (1914) ;  1  McAdam, 
Landlord  and  Tenant  (5  ed.,  1934),  sec.  10,  pp.  23-25. 
The  pleadings  in  federal  condemnations  must  conform 
to  the  state  practice.  General  Condemnation  Act  of 
August  1,  1888,  c.  728,  25  Stat.  357,  as  amended,  40 
U.  S.  C.  sec.  258.  Since  an  unqualified  complaint  to 
condemn  land  has  thus  been  declared  by  the  Supreme 
Court  of  California  to  embrace  all  buildings  and  fix- 
tures annexed  to  the  land,  such  a  pleading  must  like- 
wise be  held  sufficient  for  that  purpose  in  the  federal 
courts  within  the  state. 

Moreover,  the  record  in  the  present  case  shows 
that  Reconstruction  Finance  Corporation  manifestly 
intended  that  this  condemnation  should  include  the 
improvements.  The  complaint  sought  an  order  of 
immediate  possession  and  such  order  was  granted 
(R.  10-13).  It  would  be  absurd  to  suppose  that  the 
Government  was  thereb}^  seeking  to  take  possession 
of  only  the  land  and  not  the  well  casings,  derricks 
and  other  operational  equipment  permanently  affixed 
to  it.  In  fact,  it  would  have  been  physically  impos- 
sible to  do  so.^  The  declaration  of  taking  (R.  14) 
which  the  Corporation  executed  on  October  22,  1942, 
within  a  few  days  of  its  resolutions  of  Septem- 
ber 18  (R.  273)  and  October  19,  1942  (R.  73),  and 
with  reference  to  them  and  to  the  original  complaint 

^  Since  possession  was  taken  of  the  equipment  some  of  the  con- 
demnees  in  the  Playa  Del  Rey  field  pursuant  to  their  theory  that 
the  equipment  was  not  included  in  the  condemnation  proceeding 
have  brought  suits  against  the  Government's  contractors  in  the 
California  state  courts.  See  United  States  v.  Certain  Parcels  of 
Land,  62  F.  Supp.  1017  (S.  D.  CaL,  1945). 


27 

filed  September  28,  1942  (R.  2),  states  the  estimated 
just  compensation  ''for  said  lands  with  all  buildings 
and    improvements    thereon    and    all    appurtenances 
thereto,"  which  sum  was  therewith  deposited  in  court 
(R.  15).     Certainly  the  condemnor  would  not  have 
deposited  compensation  for  improvements  if  it  did 
not  intend  to  acquire  them  under  the  condemnation. 
When  the  United  States  condemns  land  in  fee,  the 
compensation  which  it  pays  does  not  include  the  cost 
to  the  condemnee  of  removing  his  personal  property. 
United  States  v.  Petty  Motor  Co.,  Nos.  77-83,   Oc- 
tober Term,  1945,  decided  February  25,  1946;  90  L. 
Ed.  (Adv.)  526,  530.     In  the  present  case  it  may  be 
that  the  condemnees  would  have  been  willing  to  bear 
the   expense   of  dismantling  and  removing  their  oil 
rigs,  in  view  of  the  unusual  market  for  used  equip- 
ment at  the  time  of  the  taking  (cf.  R.  172-173) ;  but 
it  may  readily  be  imagined  that  under  more  normal 
market  conditions  condenmees  would  be  the  first  to 
complain  of  a  rule  that  would  leave  them  saddled  with 
the  burden  of  removing  and  disposing  at  their  own 
expense  of  improvements  of  the  sort  here  involved. 
When,  as  here,  abstract  legal  principles,  specific  deci- 
sions, practical  considerations,  and  manifested  intent 
all  unite  to  indicate  that  the  improvements  were  taken 
with  the  land,  there  can  be  no  justification  for  a  con- 
trary conclusion. 

B.  In  any  event  the  improvements  were  condemned  as  of  Sep- 
tember 1942  under  the  amended  complaint 

Under  the  court  order  of  September  28,  1942,  giving 
innnediate  possession  (R.  11),  Defense  Plant  Corpo- 
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ration  took  possession  of  tlie  improvements  along  with 
the  land  (R.  33).  On  October  4,  1943,  Reconstruction 
Finance  Corporation  amended  its  original  resolution 
for  condenmation  by  expressly  including  and  enu- 
merating the  improvements  (Dft.  Exh.  B,  R.  276),  and 
the  amended  complaint  pursuant  thereto  was  tiled 
January  12,  1944  (R.  22).  If  for  any  reason  it  should 
be  concluded  that  the  original  complaint  for  condem- 
nation of  the  land  did  not  include  the  improvements 
affixed  to  it,  nevertheless  the  amended  complaint 
thereafter  brought  them  within  the  scope  of  the  con- 
demnation. This  Court  has  recognized  the  propriety 
of  an  amendment  to  a  complaint  in  condenmation  ''for 
greater  definiteness  and  certainty  and  so. as  to  make 
provision  for  just  compensation  for  any  interest  in 
the  property  taken  by  the  United  States,"  United 
States  V.  Carey,  143  F.  2d  445,  448  (1944),  and  an 
amended  complaint,  of  course,  speaks  as  of  the  date 
of  the  original  complaint.  United  States  ex  reh 
Texas  Cement  Co.  v.  McCord,  233  U.  S.  157,  164 
(1914);  Campbell  v.  Johnson,  167  Fed.  102,  104 
(CCA.  9, 1909). 

Another  reason  why  the  amended  complaint  mast  be 
deemed  to  relate  back  to  include  the  improvements  in 
the  original  taking  is  that  where  possession  is  taken 
before  a  complaint  in  condemnation  is  tiled,  the  date  of 
possession  is  the  date  of  taking  in  condemnation. 
United  States  v.  Rogers,  255  U.  S.  163  (1921)  ;  Bank 
of  Edenton  v.  United  States,  152  F.  2d  251  (C.  C.  A. 
4,  1945)  ;  cf.  United  States  v.  Lynah,  188  U.  S.  445,  470 
(1903).    Even  where  the  original  taking  of  possession 
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was  unauthorized,  if  it  is  later  approved  the  approval 
relates  back  to  the  original  date,  which  is  then  consid- 
ered the  date  of  taking  for  the  purpose  of  determining 
compensation.  SJioshone  Tribe  v.  United  States,  299 
U.  S.  476,-496  (1937).  Here,  where  Defense  Plant 
Corporation  took  possession  of  both  the  land  and  im- 
provements at  the  same  time,  when  the  suit  was  begun, 
and  the  case  was  tried  under  pleadings  which  included 
both  the  land  and  improvements,  it  should  clearly  have 
been  held  that  this  was  a  simultaneous  condemnation 
of  both. 

In  support  of  this  contention,  appellant  offered  in 
evidence  a  telegram  dated  March  26,  1945,  from  Leo 
Nielson,  Assistant  Secretary  of  Reconstruction  Fi- 
nance Corporation,  to  Eugene  D.  Williams,  Special 
Assistant  to  the  Attorney  General  (Pltf.  Exh.  3  for 
identification,  R.  77;  supra,  p.  19).  The  purpose  for 
which  this  was  offered  m  evidence  was  to  show  that  it 
was  the  intention  of  Reconstruction  Finance  Corpora- 
tion, in  adopting  the  resolution  of  October  4,  1943,  to 
ratify  the  prior  seizure  of  the  improvements.  With 
regard  to  that,  the  telegram  said: 

Amendatory  resolution  adopted  by  directors 
Reconstruction  Finance  Corporation  October 
4,  1943,  authorizing  amendment  to  petition  in 
condemnation  proceedings  number  2454-B  Civil 
to  include  certain  items  of  property  designated 
as  personal  property  located  on  lands  covered 
in  declaration  of  taking  tiled  in  said  proceed- 
ings has  been  properly  construed  by  Justice  as 
an  adoption  and  ratification  of  act  of  Defense 
Plant  Corporation  in  taking  possession  on  Sep- 
tember 28,  1942,  of  property  listed  in  Exhibit 
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C  of  amended  petition  in  condemnation  in  con- 
nection with  taking  possession  of  land  covered 
by  such  declaration  of  taking  (R.  77). 

The  court  excluded  this  evidence  on  the  ground 
that  it  was  a  mere  expression  of  a  legal  conclusion 
drawn  by  Reconstruction  Finance  Corporation  as  to 
the  effect  of  what  had  been  done  in  the  proceedings. 
The  court  called  particular  attention  to  the  statement 
that  the  resolution  had  "been  properly  construed  by 
Justice  (i.  e.,  the  Department  of  Justice)  as  an  adop- 
tion and  ratification"  (R.  76).  It  seems  too  obvious 
to  require  argument  that  Reconstruction  Finance  Cor- 
poration was  not  undertaking  to  advise  the  Depart- 
ment of  Justice  as  to  the  legal  effect  of  the  proceed- 
ings viewed  objectively,  but  rather  was  informing  the 
Department  of  Justice  that  the  latter  had  construed 
the  resolution  as  the  Corporation  had  intended  it  to  be 
construed — in  effect,  that  the  resolution  had  been  in- 
tended as  a  ratification,  when  enacted. 

It  has  been  held  that  a  letter  from  the  Acting 
Secretary  of  the  Interior  to  the  Attorney  General, 
stating  that  the  Secretary  had  reopened  a  particular 
claim,  is  conclusive  proof  of  the  fact  so  stated. 
Rollins  and  Presbrey  v.  United  States,  23  C.  Cls.  106, 
124  (1888).  So  here,  where  the  condemning  agency 
could  have  requested  condemnation  of  the  improve- 
ments at  any  time,  its  statement  to  the  Department 
of  Justice  that  it  had  ratified  an  earlier  seizure  of 
them  should  have  been  admitted  as  some,  if  not  in- 
deed conclusive,  evidence  that  such  was  the  fact. 
The  court  erred  in  excluding  it  from  evidence. 
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The  trial  court  erred  in  admitting  and  in  refusing  to  strike 
separate  evidence  of  the  market  value  or  reproduction  cost 
of  the  oil  well  improvements 

When  the  United  States  condemns  land,  it  must 
pay  as  compensation  "the  value  of  the  land  as  en- 
hanced, if  at  all,  by  any  permanent  structure  that 
is  upon  it."  United  States  v.  Becktold  Co.,  129  F. 
2d  473,  476  (C.  C.  A.  8,  1942).  It  is  entitled  to 
have  that  value  determined  as  a  whole  even  when 
the  land  and  fixtures  are  separately  owned.  Meadows  v. 
United  States,  144  F.  2d  751  (C.  C.  A.  4,  1944). 
Because  the  issue  is  the  value  of  the  property  as  an 
entirety,  the  court  should  admit  only  evidence  of  its 
value  as  a  whole,  and  ''separate  appraisements  of 
the  different  elements  constituting  the  whole  are 
improper."  United  States  v.  3IejJei%  113  F.  2d 
387,  397  (C.  C.  A.  7,  1940)  ;  Morton  Butler  Timber 
Co.  V.  United  States,  91  F.  2d  884,  888  (C.  C.  A.  6, 
1937)  ;  Devon  v.  City  of  Cincinnati,  162  Fed.  633 
(C.  C.  A.  6,  1908).  See  Kinter  v.  United  States, 
(CCA.  3,  June  7, 1946). 

Section  1246.1  of  the  California  Code  of  Civil  Pro- 
cedure expressly  provides  that  a  condemnor  is  en- 
titled to  have  the  value  of  the  whole  determined  in 
advance  of  its  apportiomnent  among  the  various 
condemnees.  Stats.  1939,  c.  210,  p.  1456.  Even  before 
that  enactment  it  was  held  that  the  evidence  should 
be  confined  to  the  value  of  the  property  as  a  whole, 
and  that  it  was  improper  to  admit  separate  evidence 
of  the  value  of  the  improvements.    City  of  Los  Angeles 
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V.  Klinker,  219  Cal.  198,  211-212,  25  P.  2d  826 
(1933) ;  Vallejo  etc.  R.  R.  Co.  v.  Home  Sav.  Bh.,  24 
Cal.  App.  166,  173,  140  Pac.  974  (1914).  The  only 
modification  of  this  rule  is  that  provided  by  section 
1872  of  the  Code  of  Civil  Procedure,  under  which  an 
expert  witness  may  be  asked  on  direct  or  cross  ex- 
amination to  explain  the  reasons  for  his  opinion. 
Stats.  1937,  c.  565,  p.  1605. 

The  foregoing  principles  were  no  less  applicable  to 
the  trial  of  the  present  case  by  reason  of  the  fact 
that  the  fee  title  was  not  under  consideration.  The 
improvements  here  involved  ''were  fixtures  to  that 
interest  in  the  realty  in  aid  of  the  use  of  which  they 
were  affixed,"  that  is,  the  oil  leasehold.  Midland  Oil 
Fields  Co.,  Ltd.,  v.  Rudneck,  188  Cal.  265,  270,  204 
Pac.  1074  (1922).*  Consequently,  ''the  damage 
sustained  by  the  resjjondent  was  to  its  leasehold  in- 
terest with  the  improvements  and  fixtures  thereon." 
People  V.  GanaJil  Lumber  Co.,  10  Cal.  2d  501,  511, 
75  P.  2d  1067  (1938).  The  leasehold  should  have 
been  valued  as  enhanced  by  the  fixtures,  and  separate 
evidence  of  their  market  value  should  not  have  been 
admitted. 

The  trial  judge  apparently  recognized  the  validity 
of  this  proposition  (cf.  R.  108-109),  but  nevertheless 
he  overruled  appellant's  continuing  objection  and 
admitted  separate  evidence  of  the  market  value  or 
reproduction  cost  of  the  improvements  (R.  176-179, 
210-212,  225-226;  supra,  pp.  10-15).     In  doing  so  he 

*  The  equipment  actually  involved  in  that  case  was  only  placed 
on  the  land  temporarily  for  drilling  purposes,  and  was  held  prop- 
erly to  be  considered  personal  property. 
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conceded  that  such  evidence  is  ordinarily  inadmis- 
sible, and  stated  that  the  only  reason  for  allowing 
it  in  the  present  case  was  that  the  improvements  were 
personal  property,  not  fixed  to  the  land  or  taken  at 
the  same  time,  and  must  be  valued  as  of  the  time 
when  they  were  taken  (R.  211-212,  223).  Later,  he 
apparently  accepted  the  view  that  all  the  property 
was  taken  on  September  28,  1942  (R.  513-514),  and 
instructed  the  jury  to  value  the  leasehold  and  equip- 
ment on  the  basis  of  use  of  the  equipment  as  an  in- 
tegral i)art  of  the  well  (R.  477).  Despite  this  change 
of  view,  however,  he  denied  appellant's  motion,  made 
at  the  close  of  the  case,  to  strike  the  separate  evidence 
of  the  market  value  of  the  improvements,  and  refused 
appellant's  request  to  instruct  the  jury  to  disregard 
such  evidence  (R.  431^33 ;  supra,  pp.  15-17) . 

The  error  of  admitting  separate  evidence  of  value 
is  especially  clear  here  since  the  result  is  duplication 
of  values. 

Appellee  argued  that  the  lease  should  be  valued  by 
the  sale  price  of  the  oil  to  be  produced,  less  operating 
expenses,  and  that  additionally  ''the  equipment  has  a 
value  all  by  itself"  (R.  110),  which  is  "what  it  would 
cost  to  replace  these  items  as  of  the  date  the  govern- 
ment was  authorized  to  take  it  over.  That  is  the 
value ;  not  what  the  junk  value  would  be  or  what  the 
value  would  be  for  salvage  purposes"  (R.  222),  so 
that  ''it  is  immaterial  how  much  could  be  salvaged" 
(R.  215).  Pursuant  to  that  theory,  appellee  intro- 
duced evidence  of  the  value  of  the  operational  equip- 
ment to  himself  (R.  139,  157),  and  of  its  "fair  market 
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value"  (R.  176,  178,  211-212),  but  no  evidence  of  its 
salvage  value.  At  the  same  time,  his  evidence  of  the 
value  of  the  oil  interest  was  based  on  the  selling  price 
per  barrel  of  oil  expected  to  be  produced,  less  the 
royalty  payments  and  operating  expenses  (R.  141, 
247).  Both  appellee's  witnesses  on  that  subject  as- 
serted that  the  value  so  given  did  not  include  the 
operational  equipment  (R.  139,  185,  262),  but  the  first, 
appellee  himself,  admitted  that  it  was  based  on  pro- 
duction by  use  of  the  operational  equipment  (R.  151). 
The  same  was  obviously  true  as  to  the  other  witness, 
Mr.  Crown  (cf.  R.  247),  although  the  court  refused  to 
permit  him  to  be  questioned  specifically  on  the  point, 
mistakenly  stating  that  it  had  already  been  gone  into 
(R.  264).  Appellee  did  not  introduce  any  evidence  of 
over-all  value. 

Oil  production  requires  the  use  of  equipment,  and 
the  operational  equipment  is  therefore  part  of  the  prop- 
erty that  is  being  valued  when  the  lease  is  valued  by  the 
selling  price  of  the  oil  to  be  produced.  Of  course,  some 
of  the  equipment  will  also  have  a  salvage  value  when 
production  stops,  and  that  must  be  considered  in  valuing 
the  lease;  but  to  add  the  present  market  value  of  the 
operational  equipment  to  the  value  of  the  oil  which 
will  be  produced  by  its  use  is  pure  duplication,  to  the  ex- 
tent that  market  value  exceeds  the  present  value  of 
anticipated  terminal  salvage.  To  take  the  simplest  il- 
lustration, a  well  is  w^orth  nothing  more  than  the  oil  it 
will  produce,  regardless  of  what  it  would  cost  to  repro- 
duce its  equipment,  if  the  equipment  will  have  no  salvage 
value.     Only  to  the  extent  that  the  equipment  has  sal- 
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vage  value  does  it  add  anything  above  the  vakie  of  the 
recoverable  oil.  Thus,  to  permit  appellee  to  value  the 
lease  based  upon  oil  production  and  at  the  same  time  to 
consider  the  market  value  of  the  operational  equipment 
needed  for  such  production  is  to  value  the  same  thing 
twice. 

Ill 

The  verdict  and  judgment  are  not  supported  by 

evidence 

The  jury  awarded  $20,397  for  the  leasehold  interest, 
including  the  equipment  used  in  operation  of  the  well 
on  September  28,  1942  (R.  490).  Appellant  submits 
that  the  verdict  was  not  supported  by  evidence,  and 
that  therefore  it  was  error  to  enter  judgment  upon  it,  and 
was  an  abuse  of  discretion  to  deny  appellant's  motion 
for  new  trial  made  on  that  ground.  The  Government's 
estimates  of  leasehold  value  were  $5,650  and  $5,690 
( R.  284, 398 ) .  Since  appellee 's  only  evidence  was  based 
upon  separate  valuation,  there  was  obviously  no  evidence 
to  support  the  verdict  if  that  evidence  were  excluded,  as 
we  contended  should  have  been  done  (supra) .  But  even 
if  the  evidence  of  separate  value  is  considered  it  does  not 
support  the  verdict.^ 

Appellee 's  witness  Crown  valued  future  oil  production 
at  $11,000  (R.  185).  As  already  pointed  out,  the  testi- 
mony of  appellee 's  witnesses  as  to  tl^e  market  value,  or 
reproduction  cost  of  the  operational  equipment  would 
duplicate  to  an  undisclosed  extent  the  values  included  in 
the  oil  to  be  produced,  and  so  cannot  be  used  here.    How- 

^  Of  course,  a  jury  verdict  which  is  beyond  the  range  of  any  evi- 
dence cannot  stand.  United  States  v.  685.2  Acres  of  Land  in  Lake 
County,  146  F.  2d  998  (C.  C.  A.  7, 1945) . 
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ever,  appellee's  witness,  Rush,  did  testify  that  the  market 
value  of  the  equipment,  excluding  that  which  could  not 
be  recovered  at  all,  was  $12,260  (R.  226).'  Of  course, 
no  salvage  could  occur  until  the  end  of  the  ten-year 
period  shown  by  appellee's  evidence  as  the  period  of 
production  (R.  141,  244),  and  money  to  be  realized  in 
the  future  must  be  discounted  to  establish  its  present 
value.  Appellee's  only  witness  on  that  subject  was 
Mr.  Crown,  who  testified  that  6%  was  a  suitable  dis- 
count rate,  resulting  in  a  present  value  of  59.2^  for  a 
dollar  payable  ten  years  hence  (R.  247,  250).'  The 
sum  of  $12,260  to  be  recovered  in  ten  years  would  have 
a  present  value  of  $7,257.92.  This,  added  to  Mr. 
Crown's  valuation  of  $11,000  for  the  x>resent  value  of 
the  oil  production,  amounts  to  -only  $18,257.92,  sub- 
stantially less  than  the  jury  award  of  $20,397.  More- 
over, it  makes  no  allowance  for  the  cost  of  abandon- 
ing the  well,  an  expense  of  the  lessee  (R.  254-255, 
278),  which  was  estimated  by  appellee's  witness  Owens 
at  from  $1,600  to  $1,800  (R.  427,  430).  Plainly,  this 
evidence  falls  far  short  of  sustaining  the  award. 

Appellee  himself  testified  that  the  oil  production  was 
worth  $35,000  (R.  139),  but  he  admitted  that  this  was 
merely  the  value  to  himself  and  not  what  he  thought  a 
willing  buyer  would  pay   (R.  157).     His  testimony, 

*^  That  figure  was  the  value  of  the  equipment  in  place  (R.  216), 
and  would  be  considerably  more  than  could  be  realized  from  it  as 
salvage  (cf.  R.  408-409).  However,  it  may  be  used  for  the  sake 
of  argument  as  a  realizable  salvage  value. 

'Witnesses  for  appellant  testified  that  8%  (R.  324)  or  10% 
(R.  400)  would  be  more  suitable,  but  again  for  the  sake  of  argu- 
ment we  may  accept  appellee's  evidence  and  use  the  rate  most 
favorable  to  him,  6%. 
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therefore,  should  be  wholly  disregarded.  It  is  well 
settled  that  compensation  is  to  be  measured  by  market 
value  and  not  by  value  to  the  condenuiee.  United 
States  V.  Petty  Motor  Co.,  Nos.  77-83,  October  Term, 
1945  decided  February  25,  1946,  90  L.  Ed.  (Adv.)  526, 
530;  United  States  v.  Honolulu,  Plantation  Co.,  122 
Fed.  581,  584  (C.  C.  A.  9,  1903).  Counsel  for  ap- 
pellee recognized  the  incompetent  character  of  this 
testimony,  but  urged  that  it  be  given  weight  as  being 
based  on  a  "sincere  belief"  (R.  439-440).  Obviously, 
the  sincerity  of  appellee's  belief  as  to  what  the  prop- 
erty was  worth  to  him  does  nothing  to  improve  the 
standing  of  that  personal  value  as  a  measure  of 
just  compensation.  The  court  clearly  instructed  the 
jury  that  it  was  not  to  measure  the  compensation  by 
the  special  value  of  the  property  to  the  owner  (R. 
479-480).  Appellee  never  purported  to  testify  to  any 
value  other  than  one  personal  to  him;  it  follows  that 
his  testimony  cannot  support  the  verdict. 

Moreover,  the  process  by  which  appellee  arrived  at 
his  final  figure  was  demonstrably  erroneous.  It  was 
based  upon  continuance  of  the  present  rate  of  produc- 
tion which  he  said  was  25  barrels  a  day  (R.  137,  141). 
But  the  records  of  actual  production  show  that  it  had 
been  several  years  since  an  average  production  of  25 
barrels  a  day  was  attained  (R.  292-293).  After  esti- 
mating annual  income  he  merely  took  ten  times  that 
amount,  on  the  assumption  that  the  income  would  con- 
tinue for  ten  years  (R.  141).  No  discount  was  made 
in  order  to  reach  a  present  value  for  this  future  in- 
come.    Nor  did  Mr.  Block  make  any  deduction  for  the 
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cost  of  abandoning  the  well.  This  process  of  Mr. 
Block's  rests  on  the  absurd  assumption  that  oil  produc- 
tion would  continue  unabated  up  to  tlie  last  minute 
of  production,  although  it  is  obvious  that,  as  his  own 
witness  Crown  testified  (R.  242)  actual  production 
follows  a  declining  curve.  It  also  rests  on  the  assump- 
tion that  value  is  the  anticipated  income  without  even 
discomit  for  delay;  although  it  is  obvious  that  buyers 
will  also  leave  a  large  margin  to  allow  for  various  risks 
of  operation,  misappraisal,  lowered  prices,  and  so 
forth  (cf.  R.  304,  400).  Under  these  circumstances 
we  submit  that  Mr.  Block's  testimony  even  if  it  were 
admissible  could  not  support  the  verdict. 

The  statements  of  Mr.  Block  and  Mr.  Rubin  valuing 
the  operational  equipment  at  $22,000  (R.  139,  178) 
cannot  support  the  verdict.  Those  estimates  embraced 
all  of  the  equipment  on  an  inventory  and  represented 
O.  P.  A.  prices  (R.  163-165,  176-178).  But  as  ap- 
pellee's witness  Rush,  who  valued  the  items  on  the 
inventory  at  $18,000.,  stated,  many  of  the  items  could 
not  be  removed  from  the  property  and  sold  (R.  222- 
226) .  Rush  valued  the  items  that  could  be  removed  at 
$12,260  (R.  226).  Thus,  it  is  clear  that  appellee's 
valuations  of  the  operational  equipment  did  not  repre- 
sent a  realizable  market  value  but  rather,  as  appellee's 
counsel  put  it  (R.  222)  the  ''cost  to  replace  these 
items."  In  the  case  of  property  such  as  this  where 
tke  only  enjoyment  lies  in  the  realization  of  income  the 
cost  of  replacing  a  portion  of  it  camiot  measure  its 
value  when  the  maximmn  realizable  return  is  much 
less.    Moreover,  if  the  award  for  the  lease  is  to  be 
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supported  by  any  theory  of  immediate  rather  than 
deferred  salvage  of  the  equipment,  it  will  necessarily 
follow  that  no  allowance  can  be  made  for  the  oil,  since 
when  the  equipment  is  removed  no  oil  can  be  recovered. 
A  condemnee  camiot  claim  a  recovery  for  two  incon- 
sistent elements  of  value.  Roberts  v.  New  York  City, 
295  U.  S.  264,  284  (1935).  Immediate  salvage  of  the 
equipment  not  only  would  have  eliminated  any  oil 
value  for  the  leasehold,  but  also  would  have  eliminated 
all  value  of  the  royalty  interest,  since  the  royalty  value 
depended  entirely  on  oil  production.  The  award  for 
the  royalty  was  $1,857  (R.  46,  490),  which  added  to 
the  award  of  $20,397  for  the  leasehold  makes  $22,254 
in  all,  or  more  than  the  highest  testimony  as  to  the 
present  replacement  value  of  all  the  equipment.  Thus, 
the  view  of  the  court  below  (R.  514)  that  the  verdict 
might  have  been  rested  on  the  present  value  of  the 
equipment  was  unsound. 

It  is  thus  apparent  that  the  verdict  cannot  be  sup- 
ported by  any  single  value  testified  to,  or  by  any 
combination  of  values  that  can  be  combined  with  any 
logical  justification.  It  must  be  concluded  that  the 
jury  reached  its  excessive  valuation  by  doing  as  ap- 
pellee argued  should  be  done,  combining  the  value  of 
oil  to  be  recovered  with  the  total  reproduction  cost  of 
the  improvements.  As  has  been  shown,  an  operator 
could  never  have  realized  that  much  from  the  prop- 
erty ;  therefore,  an  investor  would  never  pay  that  much 
for  it,  and  it  is  not  its  market  value.  But,  however 
the  jury  may  have  arrived  at  its  award,  the  award  is 
unsupported  by  competent  evidence. 
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CONCLUSION 

It  is  submitted  that  the  judgment  appealed  from    ||| 
should  be  reversed  and  the  cause  remanded  for  new 
trial. 

Respectfully., 

David  L.  Bazelon, 
Assistant  Attorney  General. 
Eugene   D.   Williams, 
Special  Assistant  to  the  Attorney  General, 

Los  Angeles,  Calif. 
Roger  P.  Marquis, 
George  S.  Swarth, 
Attorneys,  Department  of  Justice, 

WasJdngton,  D.  C. 
July  1946. 
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Statement  of  Case. 

While  the  statement  of  the  appellant  is  in  the  main 
correct,  we  believe  it  necessary  to  enlarge  thereon  to  some 
extent  in  order  to  properly  present  and  view  the  back- 
ground of  the  questions  raised  by  the  appellant.  We  will 
endeavor,  insofar  as  possible  not  to  duplicate  appellant's 
statement. 

On  September  18,  1942,  the  Reconstruction  Finance 
Corporation  adopted  a  resolution  for  acquiring  certain 
"lands"  for  a  "gas  storage  reservoir"  and  for  the  neces- 
sary proceedings  to  acquire  the  "lands"  therein  described 
[R.  72].  On  October  19,  1942,  an  amendment  providing 
for  the  execution  of  a  declaration  of  taking  of  said  "lands" 
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and  estimating  the  just  compensation  to  be  paid  therefor, 
was  adopted  [R.  73]. 

Possession  was  taken  of  the  "lands"  mider  order  for 
immediate  possession  which  described  only  "real  property" 
[R.  11].  Possession  was  taken  of  said  "lands"  including 
certain  oil  wells  thereon  and  all  personal  property,  fix- 
tures, machinery,  equipment,  derricks,  casing,  tubing 
in  the  wells  and  pumping  machinery  on  September  28, 
1942  [R.  33].  No  machinery,  equipment  or  personal  prop- 
erty was  described  in  either  of  the  above  referred  to  reso- 
lutions. Complaint  in  condemnation  was  filed  on  Septem- 
ber 28,  1942  [R.  10].  The  complaint  recited  the  purpose 
and  necessity  of  the  taking,  to-wit:  "The  establishment 
of  a  reservoir  for  the  storing  in  conservation  of  natural 
gas"  [R.  5  and  6].  It  was  alleged  that  the  interest  sought 
to  be  acquired  was  "full  fee  simple  title"  and  consisted 
of  lots,  pieces  or  parcels  of  land  situate  in  the  County  of 
Los  Angeles,  etc.  (describing  the  land  but  not  the  im- 
provements, trade  fixtures  or  personal  property  situate 
thereon)   [R.  6]. 

About  one  year  later  and  on  October  4,  1943,  the  R.  F. 
C.  adopted  an  amendatory  resolution  covering  "machinery 
and  equipment"  [R.  276].  (Said  resolution  did  not  enu- 
merate "structures  and  improvements  attached  to  the 
land"  as  stated  by  the  appellant  on  page  4  of  its  brief). 

On  January  12,  1944,  an  amended  complaint  was  filed 
[R.  31],  seeking  to  acquire  fee  simple  title  to  the  real 
property  described  in  the  original  complaint,  and  in  addi- 
tion to  acquire  "all  personal  property  and  trade  fixtures 
located  on  said  real  property"  [R.  26].  [Ex.  C,  R.  33  to 
41]  attached  to  the  amended  complaint,  described  the 
machinery  and  equipment  as  "materials  and  supplies  taken 
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over  by  Defense  Plant  Corporation  September  29,   1942, 
Block  Oil  Co."  etc. 

The  appended  description  or  inventory  is  long  and  con- 
tains many  items  such  as  nipples,  ells,  valves,  gas  engines, 
bushings,  derrick,  sucker  rods,  tubing,  casing,  etc.  and 
such  other  miscellaneous  items  of  personal  property  as  are 
usually  found  on  oil  wells  [R.  33-41].  Incidentally,  the 
above  list  inadvertently  omitted  two  1000  bbl.  storage 
tanks  which  were  located  on  the  property  and  taken  [R. 
136-137]. 

It  was  alleged  in  the  amended  complaint  that  the  prop- 
erty sought  to  be  acquired  by  the  action  included  the 
following:  "all  pipe,  machinery,  appliances,  equipment, 
tanks,  structures,  tools,  supplies  and  all  other  property 
whether  real  or  personal  which  were  located  upon  any  of 
said  tracts  of  land,  herein  above  described,  on  September 
28,  1944  and  which  on  said  day  were  used,  or  were  useful 
in  the  operation  of  any  oil  or  gas  wells,  etc.  thereon,  or,  in 
the  treating  or  storing  etc.  of  the  products  of  such  wells" 
[R.  27  and  28]. 

It  was  alleged  in  substance  in  paragraph  XIV  of  the 
amended  complaint  [R.  28]  that  the  plaintiff  was  unable  to 
determine  how  much  of  the  property  was  deemed  to  be 
a  part  of  the  real  property  on  which  it  was  located  for 
the  reason  that  the  plaintiff  did  not  know  the  terms  of  the 
oil  and  gas  leases  under  which  the  property  was  placed 
on  the  premises,  etc. ;  and  "that  plaintiff  therefore  desig- 
nated all  of  said  property  as  personal  property  and  trade 
fixtures  solely  for  the  purpose  of  identifying  the  same 
as  part  of  the  property  taken"  and  would  ask  leave  of 
Court  to  amend  the  complaint  accordingly  'Hf  atid  when 
it  sliall  he  ascertained  that  any  of  the  property  'herein' 


designated  as  personal  property  arid  trade  fixtures  is  in 
fact  part  of  the  realty  upon  which  it  is  located."  [See 
paragraph  XIV  Am.   Comp.   R.  28.] 

No  such  amended  complaint  was  ever  filed  and  no  de- 
signation was  made  contending  that  any  of  the  personal 
property  or  trade  fixtures  were  in  fact  part  of  the  realty. 

Defendant  Block  answered  [R.  41],  alleging  that  the 
oil  and  gas  lease  which  he  held,  had  a  market  value  of 
$35,000.00;  that  an  overruling  royalty  interest  in  the 
property  he  held  was  worth  $6,500.00;  and  that  the  per- 
sonal property  and  trade  fixtures  owned  by  him  had  a 
market  value  of  $20,401.01. 

Defendant  denied  that  the  resolution  of  the  R.  F.  C. 
of  September  18,  1942,  determined  to  take  the  personal 
and  mixed  property  described  in  the  amended  complaint 
and  denied  that  there  was  any  authority  for  the  taking 
of  possession  of  the  same  until  October  24,  1943. 

On  the  issues  so  tendered  appellant  made  no  proof  as 
to  the  type  and  kind  of  machinery,  equipment,  tools  or 
supplies  sought  to  be  condemned  other  than  as  disclosed 
by  the  inventory  [Exhibit  *'C"]  attached  to  the  amended 
complaint.  Nor  was  there  proof  as  to  whether  such  items 
were  fixtures,  trade  fixtures,  real  or  personal  property. 
The  only  proof  which  may  be  deduced  from  the  record 
is  the  fact  that  the  part  of  the  equipment  was  used  to 
produce  oil  from  the  oil  well  located  upon  appellee's  lease. 
In  short,  appellant  made  no  proof  to  support  the  allega- 
tions of  paragraphs  XIII  or  XIV  of  the  am£nded  com- 
plaint. 

It  was  stipulated,  that  the  base  lease  from  the  fee  owner 
to  the  original  lessee  under  whom  appellee  held,  provided 
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in  substance,  that  the  lessee  after  having  the  right  to  ex- 
plore and  develop  for  oil,  also  had  the  right  to  remove 
''during  or  after  the  term  any  and  all  improvements 
placed  or  erected  on  the  premises  by  the  lessee,  including 
the  right  to  pull  all  casing"  [R.  97].    [See  also  R.  199.] 

It  likewise  appears  that  upon  termination  of  the  sub- 
lease (held  by  appellee)  lessee  was  given  30  days  there- 
after to  remove  any  personal  property  and  equipment 
placed  upon  the  premises   [R.  123]. 

It  appears  also  from  the  testimony,  which  is  not  dis- 
puted, that  it  is  common  practice  in  the  oil  industry  for 
oil  well  equipment  such  as  derricks,  tubing,  rods  and  cas- 
ing to  be  moved  from  one  well  to  the  other  [R.  173]. 

It  appears  further  that  the  equipment  and  machinery 
was  considered  to  be  personal  property  by  witnesses  for 
both  appellant  and  appellee  [see  R.  135  testimony  of  ap- 
pellee]. Appellant's  expert,  the  witness  Oliver  testified 
that  the  "facilities  that  are  considered  a  part  of  the  per- 
sonal property  of  the  well  had  to  be  maintained  on  the 
premises  during  the  period  that  the  anticipated  Hfe  of  the 
well  had  been  contemplated  in  these  valuation  reports" 
(as  given  by  the  witnesses)   [R.  305]. 

It  was  further  shown  that  all  of  the  equipment  could 
be  removed  from  the  well  and  well  site,  in  the  ordinary 
course  of  business,  and  would  be  so  removed  upon  aban- 
donment, except  as  to  800  or  900  feet  of  the  surface 
casing  [R.  223-224].  ... 

Appellee  testified,  ivithout  objection,  that  the  market 
value  of  the  leasehold,  subject  to  land  owners'  royalty  and 
overriding  royalty,  was  $35,000.  which  valuation  did  not 
include  personal  property  and  fixtures  [R.  139]. 


He  likewise  testified,  without  objection,  that  the  per- 
sonal property  and  fixtures  described  in  Exhibit  "C" 
including  two  storage  tanks  which  were  omitted  from  the 
Exhibit  and  which  were  taken,  was  of  the  reasonable 
market  value  of  $22,000.  [R.  139.]  On  cross-examination, 
appellee  testified  as  to  separate  valuations  on  separate 
items  of  the  equipment  which  included  two  1,000  bbl. 
tanks,  placing  a  value  of  $1500  for  the  tanks,  and  $4,000. 
for  the  derrick  [R.  162-163],  valuing  the  tubing  at  35^ 
per  foot  (there  were  6487  feet  of  tubing).  The  appellee 
had  long  been  engaged  in  the  business,  buying  and  selling 
this  type  of  equipment  [R.  138]. 

Appellee's  witness.  Crown,  testified,  without  objection 
by  the  appellant,  that  the  fair  market  value  of  the  lease- 
hold, not  including  personal  property  and  fixtures  located 
thereon,  was  approximately  $11,000  [R.  185,  also  R. 
262]. 

The  testimony  of  the  appellee's  witnesses.  Rush  and 
Rubin,  as  to  the  value  of  the  machinery  and  equipment, 
was  admitted  over  objection  as  set  forth  in  the  appellant's 
brief.  G.  R.  Rush  testified  that  his  valuations  were  based 
upon  an  *'as  is"  condition  of  the  equipment  [R.  228]  and 
that  there  was  no  substantial  difference  of  value  between 
October,  1943  and  September  28,  1942  (see  also  testi- 
mony of  appellant's  witness  Oliver  on  direct  examination) 
[R.  320]. 

On  cross-examination,  the  witness  Oliver  testified  that 
the  replacement  value  of  the  equipment  on  September  28, 
1942,  was  $19,846.85  [R.  365]. 

The  appellant's  witness  Wents,  upon  cross-examination, 
testified  as  to  the  market  value  of  tubing,  %''  sucker  rods. 
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y^'  sucker  rods,  7  "  casing,  5^"  liners,  and  the  derrick. 
The  aggregate  value  of  the  above  items  as  given  by  Mr. 
Wents  being  approximately  $13,  858.88  [R.  406  to  409]. 
This  did  not  include  many  other  items  listed  on  Ex.  C  but 
only  the  major  items. 

In  addition  to  the  instruction  to  the  jury  contained  on 
page  9  of  appellant's  brief,  the  Court  instructed  the  jury 
as  follows :  "the  inquiry  in  all  such  cases  as  to  the  uses 
of  the  property  in  relation  to  market  value  is :  What  is  the 
property  worth  in  the  open  market  viewed  not  merely  with 
reference  to  the  use  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  for  which  it  is  adapted;  that  is 
to  say,  what  is  it  worth  from  its  adaptability  for  all  uses, 
having  regard  to  the  existing  wants  of  the  community  and 
such  wants  as  reasonably  may  be  expected  in  the  imme- 
diate future,  and  in  this  connection,  you  may  take  into 
consideration  all  of  the  uses  for  which  the  property  is 
reasonably  adaptable,  including  its  particular  fitness  for 
particular  purposes  when  such  evidence  for  such  pur- 
poses forms  a  factor  in  determining  market  value.  In 
determining  the  market  value  of  the  property  here  in- 
volved, you  may  consider  its  location  and  environment  and 
the  character  and  nature  of  the  developments  surrounding 
it,  its  characteristics,  its  accessibility  or  lack  thereof,  and 
any  and  all  physical  factors  that  may  in  any  way  affect 
its  adaptability  and  therefore  its  value  on  the  open  mar- 
ket."    [R.  484.] 

The  verdict  was  returned  and  judgment  entered  thereon 
as  set  forth  in  appellant's  brief.  Motion  for  a  new  trial 
was  denied. 

No  question  has  been  raised  as  to  the  above  instructions. 


I. 

There  Was  No  Error  in  Admitting  Evidence  of  Sepa- 
rate Value  of  the  Oil  Well  Improvements,  Trade 
Fixtures  and  Personal  Property. 

(a)  Under   the    facts    of   the    case   the    court's 

RULING  WAS  proper. 

(b)  The  issue  of  separate  value  was  tendered  by 
the  amended  complaint  and  the  amended  answer. 

(c)  The  proof  discloses  that  the  highest  and 
best  use  of  property  taken  was  the  removal  and 
sale  of  the  personal  property  and  trade  fixtures. 
Separate  value  of  the  latter  was  proper  upon  this 
issue. 

A. 

Under  the  Facts  of  the  Case,  the  Admission  of  the  Challenged 
Testimony  Was  Proper. 

In  discussing  the  specifications  of  error  raised  by  appel- 
lant, we  shall  first  consider  the  contention  that  there 
was  error  in  the  admission  of  testimony  of  appellees  wit- 
nesses of  separate  value  as  to  the  trade  fixtures,  machinery 
and  equipment  and  personal  property  located  on  the  lease- 
hold. It  is  our  contention  that  under  the  facts  of  this 
case,  no  error  occurred,  and  further  that  the  testimony 
of  appellant's  own  witnesses  contains  evidence  of  sepa- 
rate value,  and  that  such  testimony  was  proper  and 
necessary  to  arrive  at  the  fair,  just  and  reasonable  mar- 
ket value  of  the  property  taken  from  appellee. 

The  law  clearly  recognizes  that  in  the  field  of  eminent 
domain,  factual  situations  may  exist  wherein  it  becomes 
necessary  to  depart  from  the  general  rule  as  stated  by 
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appellant  as  to  the  admissibility  of  testimony  of  value 
and  that  such  departure  may  be  proper  and  the  only  fair 
and  equitable  method  of  arriving  at  the  fair  market  value 
and  just  compensation  to  be  paid  to  a  condemnee. 

In  this  case,  the  appellee  was  the  owner  of  an  oil  and  gas 
leasehold  estate  and  the  trade  fixtures  and  personal  prop- 
erty located  thereon.  Both  were  taken  by  the  condemna- 
tion proceedings  (as  well  as  the  fee  title  to  the  real  prop- 
erty). The  leasehold  of  the  appellee  being  an  oil  and  gas 
lease  was  a  profit  a  prendre,  that  is,  an  incorporeal  heridi- 
tament  or  an  interest  in  real  property,  Lagunu  Beach  v. 
Dodge,  18  Cal.  (2d)  at  135,  114  P.  (2d)  351.  Under  it, 
he  had  the  right  to  enter  upon  the  property  and  extract  and 
remove  therefrom  oil,  gas  and  other  hydrocarbon  sub- 
stances and  reduce  the  same  to  possession  and  ownership. 
The  leasehold  estate  embraced  a  proven  oil  field  having  a 
known  oil  reservoir  and  known  production.  That  such 
leasehold  estate  including  the  right  of  removal  of  the  oil 
and  gas  had  a  market  value  can  not  be  disputed.  The 
right  of  removal  of  the  oil  and  gas  was  taken  from  ap- 
pellee by  appellant.  In  addition,  the  right  of  appellee,  un- 
der his  lease,  to  remove  trade  fixtures  and  personal  prop- 
erty owned  by  him  and  used  by  him  on  the  lease,  was 
taken  from  him.  Such  latter  right  could  have  been  exer- 
cised by  appellee  during  the  term  of  his  leasehold  estate, 
and  incidentally  by  the  condemnor  after  seizure. 

The  appellee's  bare  right  to  enter  upon  the  land  and 
to  take  and  extract  the  oil,  had  a  market  value  without  the 
existence  thereon  of  production  equipment.  A  well  had 
already  been  drilled  and  was  in  being.  It  required  no 
additional  drilling  expense  to  tap  the  oil  reservoir  in  order 
to  exercise  the  right  of  removal.    Also,  appellee's  trade 
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fixtures  and  personal  property  which  were  removable  by 
him  had  a  definite  market  value  upon  the  date  of  the 
taking  of  possession  thereof  by  the  appellant. 

Appellant's  testimony  gave  the  value  of  both  the  lease- 
hold estate  and  the  personal  property  as  approximately 
$5650.  Such  valuation  was  arrived  at  by  estimating  the 
potential  life  of  the  well  and  production  of  the  well,  less 
the  cost  of  recovering  the  oil,  less  a  discount  of  the  net 
return  from  the  sale  of  the  oil  on  a  10-year  basis,  plus  the 
salvage  value  of  the  fixtures  and  machinery  at  the  time  of 
the  termination  of  the  estimated  life  of  the  well  ten  years 
hence.  [R.  301  to  306.]  No  consideration  was  given  to  the 
present  going  market  value  of  the  trade  fixtures  and  per- 
sonal property  nor  to  the  question  of  what  a  buyer  who 
had  the  right  of  removal  of  such  trade  fixtures  upon  pur- 
chase of  the  lease  would  be  willing  to  pay  therefor  as  of 
the  date  of  the  taking.  The  evidence  discloses  that  the  "as 
is"  value  of  said  fixtures  and  equipment  as  of  the  date  of 
the  taking  was  nearly  $18,000  and  there  is  little  variance 
between  the  testimony  of  the  appellant  and  the  appellee 
upon  this  phase.  This  latter  figure  does  not  take  into 
consideration  the  market  value  of  the  leasehold  estate, 
/.  e.,  the  profit  a  prendre  or  the  right  to  enter  upon  the 
land,  extract  the  oil  and  reduce  the  same  to  possession  and 
ownership. 

Appellee  was  entitled  to  have  the  jury  consider  the  high- 
est and  best  use  to  which  the  property  condemned  could 
be  put  in  order  to  determine  the  fair  market  value  thereof. 
The  evidence  herein  discloses  that  the  highest  and  best  use 
at  the  date  of  the  taking  from  a  dollars  and  cents  stand- 
point would  be  the  removal  of  the  trade  fixtures  from  the 
well  and  the  sale  thereof,  which  would  result  in  a  return 
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of  between  $12,000  and  $18,000.  It  is  thus  clear  that 
appellee  could  have  realized  upon  the  open  market  for  his 
equipment  alone  more  than  three  times  the  sum  that  the 
appellant  states  is  the  reasonable  market  value  of  both  the 
leasehold  atid  the  fixtures  and  personal  property. 

In  the  final  analysis,  appellant  seeks  to  acquire  the  fix- 
tures and  personal  property  on  a  valuation  basis,  not  as  of 
the  date  of  the  taking,  but  rather  as  of  ten  years  hence 
and  after  they  had  been  used  for  that  period  by  the  con- 
demnor and  then  only  upon  payment  of  salvage  or  junk 
value.  This  all  too  clear  fact  cannot  be  eliminated  by  ap- 
pellant by  saying  that  the  trade  fixtures  and  personal  prop- 
erty is  part  of  a  "going  concern"  and  hence  it  was  re- 
quired only  to  pay  salvage  value  ten  years  hence,  es- 
pecially where  appellant  could  have  shut  down  the  well 
upon  taking  possession  and  sold  the  equipment  at  its  then 
market  value. 

It  is,  we  assert,  entirely  unreasonable  and  unjust  to 
apply  such  an  unrealistic  mathematical  formula  as  used  by 
appellant,  to  the  valuation  of  condemned  property  and 
say  in  one  breath  that  the  reasonable  market  value  is 
some  $5600  and  in  the  next  breath  say  that  a  part  of  the 
property  could  be  removed  from  the  premises  and  sold 
upon  the  open  market  for  nearly  $18,000.00.  Would  any 
man  maintain  $18,000.00  worth  of  personal  property  and 
trade  fixtures  upon  real  property  having  the  then  right 
to  remove  same,  and  continue  to  use  them  in  the  process 
of  producing  goods  or  wealth,  with  the  expectation  of 
earning  $5600.00  over  a  period  of  ten  years  and  at  the 
end  of  said  ten  year  period,  have  the  value  of  said  trade 
fixtures  and  personal  property  reduced  to  a  normal  or  junk 
value?  That  is  the  appellant's  position  in  the  instant 
case. 
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In  this  respect,  it  is  submitted  that  the  appellant  has 
vitally  misconceived  the  just  compensation  to  be  paid  to  a 
condemnee. 

In  Joint  Highway  Dist.  etc.  v.  Ocean  Shore,  128  Cal. 
App.  752,  18  Pac.  (2d)  413  the  court  says: 

"In  San  Diego  Land  etc.  v.  Neal,  78  Cal.  p.  63  20 
Pac.  372.  The  court  said  at  page  67 : 

"The  word  'value'  is  used  in  different  senses. 
Bouvier,  in  his  definition,  says:  'This  term  has  two 
different  meanings.  It  sometimes  expresses  the  utility 
of  an  object  and  sometimes  the  power  of  purchasing 
goods  with  it.  The  first  may  be  called  the  value  in 
use,  the  latter  the  value  in  exchange.'  For  the  pur- 
poses of  the  law  of  eminent  domain,  however,  the 
term  has  reference  to  the  value  in  exclmnge,  or  mar- 
ket value."    (Italics  ours.) 

Also,  in  Black's  Law  Dictionary  we  find  the  follow- 
ing: 

''Value.  The  utility  of  an  object  in  satisfying, 
directly  or  indirectly,  the  needs  or  desires  of  human 
beings,  called  by  economists  'value  in  use';  or  its 
worth  consisting  in  the  pow^r  of  purchasing  other 
objects  called  'value  in  exchange'."  The  distinction 
between  value  in  use  and  value  in  exchange  or  market 
value  has  been  generally  recognized  by  the  courts 
and  it  is  well  settled  that  it  is  the  market  value  which 
governs  in  proceedings  in  eminent  domain  and  not 
the  value  in  use  to  either  the  owner  or  condemnor." 

Appellant  has  cited  section  1246.1  of  the  Calif.  Civil 
Code  of  Procedure  to  the  effect  that  a  condemnor  is  en- 
titled to  have  the  value  of  the  whole  determined  in  advance 
of    its    apportionment    among    the    various    condemnees. 
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We  do  not  quarrel  with  such  proposition  but  point  out 
that  such  section  of  the  Calif.  Ciznl  Code  of  Procedure^ 
by  its  express  terms,  provides  "where  there  are  two  or 
more  estates  or  divided  interests  in  property  sought  to  be 
condemned,  the  plaintiff  is  entitled  to  have  amount  of  the 
award  for  said  property  first  determined  as  between 
plaintiff  and  all  defendants  claiming  any  interest  therein" 
etc. 

In  the  instant  case,  there  are  not  two  or  more  estates 
or  divided  interests  involved.  Only  the  leasehold  estate 
of  the  appellee  together  with  the  trade  fixtures  and  per- 
sonal property  located  thereon  were  taken,  and  no  person, 
other  than  appellee  claims  to  have  any  right  or  interest 
therein  or  to  be  entitled  to  any  portion  of  the  award. 
The  interest  of  lessor,  or  the  fee  had  been  taken  and  pay- 
ment made  therefore.  Clearly  such  section  is  not  au- 
thority for  appellant's  position. 

Appellant  cites  and  relies  upon  City  of  Los  Angeles  v. 
Klinker,  219  Cal.  198,  198  P.  (2d)  826,  as  authority  for 
the  proposition  "that  evidence  of  separate  values  is  not 
proper."  Careful  examination  of  that  case  discloses,  how- 
ever, that  the  California  Supreme  Court  clearly  recognized 
that  the  rule  is  not  one  of  universal  application.  In 
reality,  the  case  supports  appellee's  position  that  evidence 
of  separate  valuations  under  certain  circumstances,  are 
proper. 

The  cited  case  involved  the  condemnation  of  the  old 
Times  Building  in  Los  Angeles,  California.  The  evidence 
disclosed  that  certain  printing  and  processing  equipment 
and  presses  had  been  especially  designed  for  that  building 
when  it  was  built.  The  owner  contended  that  the  same 
was  therefore  a  part  of  the  realty  and  that  he  must  be 
compensated  therefore  by  the  condemnor. 
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The  condemnor  on  the  other  hand  contended  that  the 
processing  equipment  and  machinery,  etc.  was  personalty 
and  that  the  same  was  not  being  taken  and  that  no  award 
should  be  made  therefor. 

The  dispute  turned  upon  the  point  as  to  whether  or 
not  such  machinery  and  equipment  were  fixtures  under 
the  California  law.  The  court  determined  that  under  the 
facts  of  the  case,  the  same  were  fixtures  and  realty  and 
that  the  owner  was  entitled  to  compensation  therefor. 
In  the  course  of  the  opinion  the  Supreme  Court  said: 

**The  market  value  of  the  land  together  with  the 
improvements  theron,  viewed  as  a  whole  and  not 
separately,  is  the  general  rule  (Vallejo  v.  Home  Sav. 
Bank,  24  C.  A.  166)  exceptions  to  this  general  rule 
might  he  allowed  where  under  peculiar  circumstances 
not  here  present,  as  by  reason  of  the  nature  of  the 
improvement  itself,  no  other  criterion  woidd  he  ap- 
propriate for  establishing  the  market  value  of  the 
property  other  than  the  structural  value  or  the  re- 
construction cost.  The  case  of  Joint  Highway  Dis- 
trict No.  9  V.  Ocean  Shore  R.  R.  Co.,  128  C.  A.  747 
seems  to  be  an  illustration  of  the  exception."  (Italics 
ours.) 

In  the  Ocean  Shore  Railway  case  cited  in  the  Klinker 
case,  the  court  said: 

"Appellant  further  states  that  the  market  value 
cannot  be  based  upon  cost  of  reproduction  plus  ap- 
preciation less  depreciation.  There  is  some  conflict 
of  authority  on  the  question  of  the  admissibility  of 
evidence  to  show  such  cost  of  reproduction,  but  we 
believe  that  when  it  appears  that  property  is  im- 
proved so  as  to  make  it  peculiarly  adaptable  for  its 
highest  available  use  and  that  there  may  be  said  to  be 
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a  market  for  the  property  for  such  use,  the  cost  of 
reproduction  of  such  improvements  becomes  a  factor 
in  the  determination  of  market  value  and  to  that 
extent,  the  opinions  of  witnesses  may  be  based  on 
such  cost.  This  does  not  mean,  however,  that  such 
cost  upon  reproduction  is  the  market  value  of  the 
land  for  other  factors  including  demand,  enter  into 
the  ultimate  determination  of  market  value." 

Appellant  likewise  relies  upon  the  case  of  U,  S.  v.  Beck- 
told,  129  F.  (2d)  473  (C.  C.  A.  8).  That  case  clearly 
sustains  the  appellee's  position  herein.  The  facts  of  the 
case  were  in  substance  as  follows:  Condemnation  was 
sought  of  certain  real  estate  on  which  there  was  located  a 
building  containing  a  bookbindery,  with  the  machinery 
and  processing  equipment  necessary  therefor.  The  gov- 
ernment contended  that  it  was  liable  to  pay  only  for 
the  land  and  buildings  without  compensation  for  the 
machinery.  Defendant  contended  that  it  was  entitled 
to  compensation  for  the  equipment  and  machinery  as 
well.  The  court  determined  that  the  machinery  was  a 
fixture  and  part  of  the  realty  under  the  law  of  the  State 
of  Missouri  (as  in  the  Klinker  case,  supi^a).  The  plaintiff 
condemnor  objected  to  evidence  of  the  defendant  as  to 
separate  valuations  upon  the  machinery  and  processing 
equipment.  The  court  held  such  evidence  was  properly 
received,  saying: 

".  .  .  As  a  part  of  its  proof  to  establish  the 
value  of  the  property  taken,  defendant  offered  testi- 
mony of  certain  experts  as  to  the  cost  of  reproduction, 
less  depreciation.  In  some  instances  the  testimony 
dealt  only  with  the  building  proper,  while  in  other  in- 
stances the  testimony  dealt  with  the  fixtures,  and  it 
is  insisted  that  this  permitted  a  recovery  of  separate 


—16- 

items,  additional  to  the  market  value  of  the  land. 
There  was  opinion  evidence  as  to  the  value  of  the 
entire  structure,  including  land,  building  and  fixtures. 
There  was  an  appraisal  by  an  appraising  company, 
which  in  addition  to  fixing  a  total  value  of  the  prop- 
erty as  a  whole,  gave  detailed  appraisals  of  the  var- 
ious elements  which  went  into  this  valuation.  Cor- 
roborative of  the  valuation  of  the  property  as  a 
whole,  that  there  was  evidence  as  to  the  cost  of  re- 
production of  the  building  and  fixtures,  less  deprecia- 
tion. We  have  already  held  that  both  the  building 
and  the  fixtures  constituted  part  of  the  realty.  The 
property  taken  was  the  land  as  enhanced  by  the  value 
of  structures  and  fixtures.  Manifestly,  evidence  as 
to  the  cost  of  reproduction,  less  depreciation,  was 
proper  evidence  to  be  taken  into  consideration  by  the 
jury  in  determining  the  value  of  the  property  as  a 
whole.  Thus,  in  Banner  Mill  Co.  v.  State,  240  N. 
Y.  533,  148  N.  E.  668,  41  A.  L.  R.  1019,  it  was 
held  that  in  ascertaining  the  fair  market  value  of 
land  upon  which  a  flour  mill  was  situated,  the  court 
might  consider  not  only  the  cost  of  production  but 
all  the  costs  necessarily  or  reasonably  expended  in 
bringing  the  mill  into  effective  working  condition, 
all  to  be  weighed  with  the  other  evidence  of  value; 
that  all  the  uses  that  could  be  made  of  the  property 
might  be  considered,  as  well  as  the  value  of  the 
plant  as  a  live,  going  flour  mill,  and  the  increased 
value,  if  any,  which  the  structure  as  used  had  given 
to  the  land,  and  all  the  valuable  appurtenances  and 
availabilities  of  the  property.     ,     .     ." 

And  again,  at  page  478: 

"A  market  value  could  scarcely  have  been  estab- 
lished, and  as  said  by  this  court  in  Hart  &  Rand  v. 
Biston  Coffee  Co.,  41  F.   (2d)  625:     'Where  value 
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is  an  issue  the  inquiry  may  properly  be  allowed  to 
take  a  wide  scope.  Evidence  of  the  cost,  selling  price, 
replacement  value,  location  of  the  property,  local  de- 
mand for  it,  and  many  other  things  may  be  shown. 
Many  elements  properly  enter  into  the  determination 
of  "fair  value,"  and  evidence  bearing  on  the  question 
may  be  admissible,  although  it  may  have  but  little 
weight.' 

"It  is  urged  by  plaintiff  that  the  Missouri  courts 
have  held  to  the  contrary,  and  in  support  of  that 
contention  the  case  of  City  of  St.  Louis  v.  Turner, 
331  Mo.  834,  55  S.  W.  (2d)  942,  944,  is  relied  on. 
In  that  case  the  court  said  that  all  the  testimony  was 
to  the  effect  that  the  building  was  obsolete  and  not 
adapted  to  the  character  of  the  land.  But  the  court 
said  that,  'It  is  true  that  where  the  character  of 
the  structures  is  well  adapted  to  the  kind  of  land 
upon  which  they  are  erected,  the  cost  of  the  buildings 
and  fixtures,  after  making  proper  deductions  for 
depreciation  by  wear  and  tear,  may  be  a  reasonable 
test  of  the  amount  by  which  they  enhance  the  market 
value  of  the  land.' 

"The  cases  of  Devon  v.  City  of  Cincinnati,  6  Cir., 
162  Fed.  633,  and  United  States  v.  Meyer,  7  Cir., 
113  F.  (2d)  387,  are  also  relied  on  by  the  plaintiff, 
but  in  the  Devon  case  the  court  does  not  hold  such 
evidence  inadmissible  in  all  cases  but  that  it  was  in- 
admissible in  that  case.  In  the  course  of  the  opinion 
it  is  said:  'There  may  be  cases  where  it  is  proper 
enough  to  permit  testimony  as  to  the  value  of  the 
building  separate  from  the  land,  and  all  the  land 
separate  from  the  building,  where  from  such  evi- 
dence the  jury  can  reach  the  fact  which  it  is  to 
ascertain,  namely,  the  market  value  of  the  land  in- 
cluding the  building.'     (162  F.  636.) 
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'The  Meyer  case  dealt  with  timber  land,  and  the 
court  correctly  held  that  separate  valuation  of  the 
timber  would  be  improper. 

"Value  of  structures  and  fixtures  constituting  a 
part  of  the  realty  to  be  taken  may  be  shown  as 
an  aid  to  the  jury  in  finding-  the  value  of  the  real 
estate  and  in  fixing  just  compensation  for  the  whole 
property.  City  of  Baltimore  v.  Himmel,  135  Md. 
65,  107  A.  522;  In  re  Blackwell's  Island  Bridge,  198 
N.  Y.  84,  91  N.  E.  278,  41  L.  R.  A.,  N.  S.,  411, 
139  Am.  St.  Rep.  791;  Banner  Mill  Co.  v.  State, 
supra;  Seattle  &  M.  R.  Co.  v.  Roeder,  30  Wash. 
244,  70  P.  498,  94  Am.  St.  Rep.  864.  In  re  Black- 
well's  Island  Bridge,  supra  (198  N.  Y.  84,  91  N.  E. 
279,  41  L.  R.  A.,  N.  S.,  411,  139  Am.  St.  Rep.  791), 
the  court,  among  other  things,  said: 

"  'But  when  a  building  has  an  intrinsic  value,  which 
must  be  added  to  the  value  of  the  land  in  order  to 
ascertain  the  value  of  the  whole,  the  owner  may  not 
be  able  to  establish  his  just  compensation  unless  he 
is  permitted  to  prove  the  value  of  his  land  as  land 
and  the  value  of  his  buildings  as  structures.  By 
adding  to  each  other  these  two  quantities  the  result 
is  really  the  value  of  the  land  as  enhanced  by  the 
buildings  thereon.'  " 

In  this  case  it  is  submitted,  the  owner  would  be  unable 
to  prove  his  just  compensation,  unless  he  be  permitted 
to  prove  the  value  of  trade  fixtures  and  personal  prop- 
erty as  such,  and  the  value  of  leasehold  as  such  as  of  the 
date  of  seizure.  He  should  not  be  limited  to  proof  of 
value  of  leasehold  and  trade  fixtures,  based  upon  an  in- 
come  return  alone  of  both  over  a  period  of  years,  and 
have  his  trade  fixtures  valued  on  that  basis.     He  should 


—19- 

be  allowed  to  prove  the  value  of  such  trade  fixtures  on  the 
open  market  as  of  the  date  of  the  taking. 

Where  land  is  improved  and  the  improvements  have 
an  intrinsic  value  which  must  be  added  to  the  land  in 
order  to  ascertain  the  market  value  of  the  whole,  evi- 
dence of  separate  value  of  the  improvements  is  admis- 
sible. LinesJi  v.  Board  of  Ed.,  13  Ohio  App.  161 ;  Hall 
V.  City  of  Prov.,  45  R.  I.  167-121  Atl.  66;  State  v. 
Carpenter,  126  Tex.  604-89  S.  W.  (2d)  979;  Campbell  v. 
New  Haven,  101  Conn.  173,  125  Atl.  650;  A^.  Y.  Central 
V.  Maloney,  234  N.  Y.  208,  137  N.  E.  305;  Board  of 
Comm.  V.  Goode,  44  N.  M.  495,  10  Pac.  (2d)  470;  In  re 
Water  Front,  219  N.  Y.  S.  353,  219  App.  Div.  27; 
Foley  V.  Houston  Belt  Co.,  50  Texas  Civil  Appeals  218, 
110  S.  W.  96;  Banner  Mill  Co.  v.  State,  240  N.  Y.  533, 
148  N.  E.  668  (Certiorari  denied  269  U.  S.  582,  70  L. 
Ed.  423). 

We  have  searched  diligently  for  authorities  involving 
the  condemnation  of  oil  producing  property  and  leasehold 
estates  similar  to  the  one  at  bar.  We  have  found  no 
case  on  all  fours.  In  view,  however,  of  the  statements 
of  the  courts  hereinabove  quoted,  we  earnestly  urge  that 
testimony  of  separate  value  under  the  facts  of  this  case 
was  properly  admissible  and  was  the  only  fair,  just  and 
reasonable  method  of  arriving  at  true,  reasonable  market 
value  of  that  of  which  appellee  was  deprived. 

Furthermore,  evidence  of  separate  value  of  the  lease 
without  the  trade  fixtures  and  equipment  was  received 
without  objection.  [R.  139,  leasehold;  R.  139,  trade  fix- 
tures, etc.;  R.  162-3;  R,  185  and  262,  leasehold  alone.] 
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We  think  the  statement  contained  in  Jones  v.  Evidence 
(Civil  cases),  4th  Ed.,  Chap.  V,  Sec.  168,  pages  294- 
295,  with  reference  to  condemnation  proceedings,  is  highly 
pertinent : 

"In  condemnation  proceedings  and  proceedings  to 
recover  compensation  for  lands  taken  or  damaged, 
it  is  perhaps  the  majority  rule  to  determine  questions 
as  to  relevancy  liberally  and  to  resolve  doubts  as  to 
admissibility  in  favor  of  the  facts  offered  in  evidence 
rather  than  against  them."     (Italics  ours.) 

B. 

The   Issue    of    Separate    Value   Was   Tendered   by    Both   the 
Amended   Complaint  and  the  Amended  Answer. 

As  we  have  heretofore  pointed  out,  the  amended  com- 
plaint alleged  in  paragraph  XIII  thereof   [R.  27] 

"that  the  property  which  plaintiff  by  this  action  in- 
tends and  seeks  to  take,  acquire  and  condemn,  hold 
and  own,  includes  the  following: 

"(b)  All  pipe,  machinery  appliances,  equipment, 
tanks,  structures,  tools,  supplies  and  all  other  prop- 
erty, whether  real  or  personal,  which  were  located 
in  or  upon  any  of  said  tracts  of  land  hereinabove 
described,  on  the  28th  day  of  September,  1942,  and 
which  on  said  day  were  used,  or  were  useful  in  oper- 
ation of  any  oil  or  gas  wells  upon  and  in  said  parcels 
of  land  or  in  the  treating,  storage  or  disposing  of  the 
products  of  any  such  wells." 

Paragraph  XIV  of  the  amended  complaint  [R.  28] 
alleged  in  substance  that  the  plaintiff  was  unable  to  deter- 
mine how  much  of  the  property  described  in  paragraph 
XIII,  "is  deemed  to  be  part  of  the  real  property  on  which 
it  is  located,"  for  the  reason  that  plaintiff  did  not  know 
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the  terms  of  the  oil  and  gas  leases  under  which  the  prop- 
erty was  placed  upon  the  premises  for  the  purpose  of 
producing  oil  or  gas  therefrom;  that  plaintiff 

"therefore  designates  all  of  said  property  as  personal 
property  and  trade  fixtures  solely  for  the  purpose 
of  identifying  the  same  as  part  of  the  property  taken 
and  will  amend  the  complaint  accordingly  if  and  when 
it  be  ascertained  that  any  of  the  property  herein 
designated  as  personal  property  and  trade  fixtures  is 
in  fact  part  of  the  realty/'     [R.  27.] 

The  amended  answer  of  the  appellee  alleged  that  he 
was  the  owner  of  certain  personal  property  or  trade 
fixtures  affixed  to  or  used  in  connection  with  the  oil  well 
and  that  the  reasonable  value  of  the  same  was  the  sum 
of  $20,401.01;  that  by  reason  of  the  taking  of  the  same, 
he  had  been  damaged  in  that  sum.     [R.  43.] 

Appellant  filed  no  amendment  to  the  amended  complaint 
as  was  contemplated  by  paragraph  XIV  hereinabove 
quoted.  Therefore  the  case  must  be  deemed  to  have 
proceeded  upon  the  theory  that  the  property  described  in 
paragraphs  XIII  and  XIV  was  not  in  fact  a  part  of  the 
realty.  Appellee,  in  view  of  the  failure  to  amend  by 
the  appellant,  was  entitled  to  proceed  to  trial  upon  the 
theory  that  said  property  was  personalty,  and  accordingly 
tended  issue  upon  that  premise.  Under  the  issue  so 
framed,  appellee  was  fully  justified  in  offering  testimony 
as  to  the  value  of  said  personalty,  and  appellant  cannot 
now  complain  of  any  error  in  the  admission  of  such 
testimony  as  being  prejudicial  to  it.  Furthermore,  the 
inventory  [Ex.  C.  to  the  amended  complaint,  R.  33] 
listed    property    as    "materials    and    supplies    taken    over 
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by  Defense  Plant  Corporation  on  September  29,  1942." 
Thus  having  framed  the  issues,  appellant  cannot  now 
complain  that  the  jury  was  permitted  to  hear  evidence 
of  the  value  of  such  "materials  and  supplies"  or  "property 
not  herein  designated  in  fact  as  a  part  of  the  realty 
upon  which  it  is  located." 

C. 

Under  the  Facts  Proven  the  Highest  and  Best  Use  to  Which 
Property  Could  Be  Put  Was  Removal  From  the  Oil 
Well  of  the  Trade  Fixtures  and  Personal  Property  and 
Their  Sale  Upon  the  Open  Market.  Proof  of  Value  of 
Same  Was  Proper  Upon  Such  Issue. 

We  think  it  indisputable  that  in  determining  the  amount 
of  the  award,  the  jury  was  entitled  to  consider  the  uses 
to  which  the  property  was  adapted,  that  is  to  say,  what 
was  its  worth  from  its  adaptability  for  all  uses.  The 
court  so  properly  instructed  the  jury.     [R.  484.] 

Matters  which  anyone  contemplating  the  purchase  might 
take  into  consideration  in  determining  its  value,  are  proper 
to  be  laid  before  the  jury  in  determining  the  value  of 
the  property  sought  to  be  condemned.  City  of  Stockton 
V.  Vote,  76  Cal.  405,  244  Pac.  609;  Spring  Valley  v. 
Drinkhoiise,  92  Cal.  528,  28  Pac.  681 ;  City  of  Sacramento 
V.  Heilbruen,  156  Cal.  408,  104  Pac.  979. 

Thus  the  market  value  may  be  greater  or  less  than  the 
value  in  use  to  either  the  owner  or  the  condemnor,  but 
in  the  eyes  of  the  law,  it  is  a  fixed  amount  determined 
by  the  highest  sum  which  the  property  is  worth  to  per- 
sons generally  purchasing  in  the  open  market  in  consid- 
eration of  the  property's  adaptability  to  any  proven  use. 
Joitvt  Highway  District  No.  9  v.  R.  R.  Co.,  128  Cal. 
at  755,  18  Pac.  413;  San  Diego  v.  Neale,  7^  Cal.  72>. 
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The  theory  of  the  appellant's  witnesses  upon  value 
was  based  upon  "the  value  in  use."  Whereas  the  "value 
in  exchange  or  market  value"  should  govern.  (See  San 
Diego  v.  Nealc,  supra.) 

We  think  the  entire  situation  is  eloquently  expressed  in 
U.  S.  Becktold,  129  F.   (2d)   472,  wherein  it  was  said: 

"as  was  said  by  the  Court  of  Appeals  of  New  York 
in  Jackson  v.  New  York,  213  N.  Y.  34,  106  N.  E. 
758,  L.  R.  A.  1915D  492  Ann.  Cas.  1916C  779, 
speaking  through  Judge  Cardozo,  now  Mr.  Justice 
Cardozo : 

"  'Condemnation'  is  an  enforced  sale,  and  the  state 
stands  toward  the  owner  as  buyer  toward  seller.  On 
that  basis  the  rights  and  duties  of  each  must  be  de- 
termined. It  is  intolerable  that  the  state,  after  con- 
demning a  factory  or  warehouse,  should  surrender  to 
the  owner  a  stock  of  second-hand  machinery  and  in 
so  doing  discharge  the  full  measure  of  its  duty. 
Severed  from  the  building,  such  machinery  commands 
only  the  prices  of  secondhand  articles;  attached  to  a 
going  plant,  it  may  produce  an  enhancement  of  value 
as  great  as  it  did  when  new.  The  law  gives  no 
sanction  to  so  obvious  an  injustice  as  would  result 
if  the  owner  were  held  to  forfeit  all  these  elements  of 
value.  An  appropriation  of  land,  unless  qualified 
when  made,  is  an  appropriation  of  all  that  is  annexed 
to  the  land,  whether  classified  as  buildings  or  as  fix- 
tures, and  so  it  has  frequently  been  held.'  " 

In  the  instant  case  it  is  clear  that  the  machinery  severed 
from  the  oil  well  commanded  a  substantial  value  in  the 
open  market.  According  to  the  appellant's  theory  at- 
tached to  the  going  oil  well  it  had  little  or  no  value.  In 
other  words,  the  situation  is  the  converse  of  the  situation 
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commented  upon  by  Mr.  Justice  Cardozo.  It  would  be 
just  as  intolerable  that  the  State  condemn  the  lease  with 
valuable  machinery  and  equipment  thereon  which  could 
be  immediately  removed  by  the  State  and  sold  for  a 
substantial  sum,  giving  the  owner  only  the  junk  value 
of  the  machinery  computed,  not  as  of  the  date  of  the 
taking,  but  as  of  ten  years  hence. 

To  paraphrase  the  language  of  Judge  Cardozo, 

"the  law  gives  no  sanction  to  so  obvious  an  injustice 
as  would  result  if  the  owner  were  held  to  forfeit 
the  elements  of  value  to  suit  the  present  day  value  of 
his  machinery  and  equipment" 

by  the  placing  thereon  of  a  valuation  as  junk  value  only 
after  it  had  become  worn  out  or  depleted  by  a  long  term 
use  by  the  condemnor,  and  seeking  only  to  pay  such  junk 
value,  or  by  placing  valuation  thereon  only  in  connection 
with  a  producing  oil  well,  based  solely  upon  the  income 
of  such  well.  Yet  that  is  exactly  what  appellant  would 
have  this  court  do. 

In  determining  the  market  value  of  the  property  con- 
demned for  public  purposes,  the  same  conditions  are  to  be 
regarded  as  in  a  sale  of  property  between  private  parties. 
The  inquiry  in  such  cases  must  be  what  is  the  property 
worth  in  the  market,  viewed  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied,  but  with 
reference  to  the  uses  to  which  it  is  at  the  time  plainly 
adapted;  that  is  to  say,  what  is  it  worth  from  its  avail- 
ability for  all  purposes.  The  property  is  not  to  be  deemed 
worthless  because  the  owner  allowed  it  to  go  to  waste 
or  to  be  regarded  as  valueless  because  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use  it  and 
make  it  subserve  the  necessities  and  conveniences  of  life. 
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The  owner  must  be  compensated  for  what  is  taken 
from  him  but  that  is  done  when  he  is  paid  its  fair  market 
value  for  all  available  uses  and  purposes. 

Shoemaker  v.  U.  S.,  147  U.  S.  379; 

U.  S.  V.  Chandler,  229  U.  S.  53,  81,  57  L.  Ed. 
1063,  1082; 

Orgel,  Valuation  Under  Eminent  Domain,  page  56. 

ir. 

The  Verdict  and  Judgment  Thereon  Are  Supported  by 

the  Evidence. 

It  is  appellee's  position  that  the  testimony  of  the  appel- 
lant's witnesses,  alone,  is  sufficient  to  support  the  verdict. 
When  the  above  evidence  is  coupled  with  the  remaining 
testimony  in  the  case,  the  propriety  of  the  verdict  becomes 
even  more  apparent. 

The  nub  of  appellant's  argument  is  found  on  pages  38 
and  39  of  its  brief  wherein  it  is  argued  that  in  case  of 
property  such  as  this,  ''the  only  enjoyment  lies  in  realiza- 
tion of  income,"  the  value  of  which  cannot  be  measured 
by  the  cost  of  replacement  of  a  portion  thereof  when  a 
realizable  maximum  return  is  less."  In  other  words, 
'Value  in  use"  and  not  value  "in  exchange  or  market 
value"  must  govern.  Further,  it  is  argued  that  if  the 
award  for  the  lease  is  to  be  supported  by  any  theory  of 
immediate  rather  than  deferred  salvage  of  the  equipment, 
that  it  necessarily  follows  that  no  allowance  can  be  made 
for  the  oil,  since,  the  equipment  being  removed,  no  oil 
can  be  recovered.  By  such  statement  we  assume  that  ap- 
pellant's position  is  that  the  leasehold  estate  has  no  value 
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in  the  absence  or  the  presence  of  production  equipment 
thereon.  This  line  of  reasoning  may  be  termed  as  up- 
side down  thinking. 

The  leasehold  estate,  which  is  property,  consists  of  the 
right  to  enter  upon  the  land  and  extract  the  products 
thereof.  The  property  right  to  enter  upon  land  and  take 
its  produce  is  a  valuable  property  right  and  has  value 
independent  of  the  immediate  presence  of  machinery  and 
equipment  with  which  to  take  and  extract  the  produce 
of  the  product.  Aside  from  the  presence  of  equipment, 
the  leasehold  has  a  value  which  may  be  determined  by 
many  factors,  viz. :  Is  the  property  proven  oil  property, 
and  if  so,  what  is  its  production  potential?  Has  a  well 
been  drilled  and  can  it  be  used?  What  is  the  cost  of 
producing  the  property?  Many  other  factors  also  enter 
into  the  question  of  value. 

This  leasehold,  this  property  right,  this  valuable  thing 
was  taken  from  appellee.  The  fact  that  there  may  be 
no  production  equipment  presently  upon  the  well  does 
not  destroy  the  value  of  the  property  taken,  that  is,  the 
right  to  enter  and  reduce  the  oil  to  possession  and  owner- 
ship. That  right  cannot  be  cast  into  limbo  without  com- 
pensation to  the  owner  therefor,  by  the  fiction  of  saying 
it  has  no  value  because  there  is  no  present  machinery 
thereon  to  enable  the  owner  thereof  to  enjoy  the  right 
of  removal.  That  is  like  saying  that  real  property  known 
to  have  valuable  deposits  of  coal  with  shafts  already 
sunk,  giving  access  thereto,  has  no  value  because  there 
is  presently  no  mining  machinery  upon  the  property. 

The  oil  well  had  been  drilled  and  was  in  existence. 
If  there  were  not  one  bit  of  production  equipment  located 
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thereon,  the  leasehold  of  itself  had  a  market  value.  It 
is  ridiculous  to  say  otherwise  particularly  where  it  is 
known  that  machinery  could  be  placed  there  at  any  time. 

Mr.  Crown,  the  expert,  testified  that  the  leasehold  had 
a  fair  market  value  of  $11,000,  and  that  such  figure  did 
not  include  personal  property  and  fixtures  then  present 
upon  the  well.  [R.  185.]  Even  the  value  of  the  casing 
in  the  well  was  not  taken  into  consideration  upon  this 
valuation.  [R.  230.]  If  such  casing  could  be  salvaged, 
the  value  of  the  leasehold  would  be  higher.  In  other 
words,  Mr.  Crown,  a  qualified  expert,  gave  his  opinion 
of  value  on  the  leasehold  estate  and  the  rights  flowing 
therefrom  alone  based  upon  an  oil  and  gas  standpoint 
only.  [R.  262.]  Such  oil  could  be  reduced  to  production 
by  placing  production  equipment  on  the  well.  Add  to 
this  the  testimony  as  to  the  present  value  of  the  production 
equipment  as  given  by  the  various  experts,  and  it  becomes 
apparent  that  the  amount  of  the  verdict  is  fully  justified. 

Appellant's  witness  Oliver  gave  a  value  to  the  equip- 
ment of  $19,846.85  (replacement  value).  [R.  365.] 
Appellant's  witness  Wents,  gave  the  present  market  value 
of  4  items  about  which  he  was  cross-examined,  which, 
when  reduced  to  dollars  and  cents  amount  to  $13,858.88. 
[R.  406  to  409.]  Appellee  Block,  who  was  in  the  oil 
well  supply  and  equipment  business,  gave  the  present 
value  of  the  production  equipment  at  $22,000.  [R.  139.] 
The  witness  Rush  gave  his  opinion  of  the  value  thereof 
as  $18,000  and   a   value    [R.   212]    excluding  casing  in 
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the  well,  of  $12,260.  [R.  226.]  The  witness  Rubin,  a 
qualified  expert,  gave  his  opinion  of  the  value  as  $22,000. 
[R.  178.]  These  were  values  as  of  the  date  of  the  tak- 
ing and  not  the  salvage  value  of  the  equipment  ten  years 
hence.  Certainly  the  jury  had  the  right  and  duty  to  take 
into  consideration  all  of  the  above  factors  in  arriving 
at  its  verdict. 

The  testimony  of  the  appellant's  witnesses  alone  is  suf- 
ficient to  sustain  the  verdict. 

The  witness  Wents,  on  cross-examination,  testified  as 
to  the  market  value  of  4  items  contained  on  the  inventory 
and  a  computation  of  such  figure  gives  the  result  of  $13,- 
858.88.  [R.  406-9.]  This  figure  does  not  include  numer- 
ous other  items  of  personal  property  or  fixtures  contained 
in  the  inventory.  As  above  pointed  out,  the  witness  Oliver 
testified  the  replacement  value  of  $19,846.85.  These 
values  were  before  the  jury  and  properly  so. 

In  so  far  as  the  value  of  leasehold  is  concerned,  ap- 
pellant's witnesses  placed  a  value  thereon  of  $2,700  (by 
Wents"),  and  $3,100  by  Oliver.  Examination  of  appel- 
lant's own  evidence  [Ex.  8,  R.  292-293]  discloses  the  ab- 
surdity of  such  opinion,  a  fact  which  the  jury  no  doubt 
took  into  consideration.  The  valuation  of  the  leasehold 
by  appellant's  experts  was  predicated  upon  future  produc- 
tion from  the  premises  resulting  in  an  income  return  in 
dollars  and  cents.  Of  course  the  potential  income  from 
property  is  only  one  element  of  market  value.  Thus  the 
sole  element   considered   in   arriving   at   market   value   is 
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based  upon  the  so-called  "value  in  use"  theory.     As  has 
been  pointed  out,  this  is  not  the  proper  criterion. 

Accepting,  for  the  sake  of  argument  only,  such  method 
of  determining  reasonable  market  value,  it  is  clear  that 
appellant's  evidence  patently  discloses  the  gross  under- 
valuation of  the  government  experts.  Examination  of  Ap- 
pellant's Exhibit  8  [R.  292],  gave  the  jury  an  eloquent 
yardstick  with  which  to  measure  the  weight  of  the  opinions 
of  appellant's  expert  witnesses.  That  exhibit  discloses 
that  from  October,  1940  to  September,  1942,  a  period  of 
two  years  prior  to  the  government's  seizure,  the  well 
produced  13,644  bbls.  of  oil.  Giving  the  oil  a  value  of 
80^  per  bbl.  (the  value  placed  thereon  by  the  govern- 
ment witnesses)  results  in  a  dollar  value  of  $10,915.20. 
70%  or  the  sum  of  $7,640.64  belonged  to  appellant.  De- 
ducting therefrom  the  government's  own  figures  as  to 
production  cost  of  $1,380  per  year,  or  the  sum  of  $2,- 
760.00  for  the  two  year  period,  leaves  net  to  the  owner 
of  the  lease  $4,880.00  for  the  2  year  period.  This 
is  the  leasehold  estate  which  the  government's  witnesses 
testified  was  of  the  value  of  between  $2,700.00  and  $3,- 
315.00,  based  on  potential  income  for  an  estimated  10 
years  of  production  from  the  oil  well. 

Government's  Exhibit  8  also  furnished  a  further  yard- 
stick for  weighing  government  expert's  prognostications. 
Subsequent  to  September,  1942  (the  date  of  seizure),  from 
October,  1942  to  June,  1943,  a  period  of  9  months,  the 
total  production  was  6,466  bbls.  of  oil.    At  the  same  rate, 
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the  production  for  one  year  would  be  8,622  bbls.  Multiply 
that  figure  by  80^  per  bbl.  (government's  figure  on  the 
price  of  oil)  and  we  get  $6,897.60.  70%  or  the  appel- 
lant's portion,  amounts  to  $4,828.32.  Deduct  $1,380.00 
for  production  expense  (government's  figures)  and  we 
have  $2,987.32  net  to  the  lessee.  In  other  words,  the 
property  produced  in  one  year  net  in  dollars  and  cents, 
nearly  as  much  as  the  government  experts  testified  as  be- 
ing the  value  of  the  production  over  a  period  of  10  years. 

Undoubtedly,  the  jury  did  not  place  much  credence 
in  the  government's  experts  especially  when  the  govern- 
ment's own  evidence  discloses  such  glaring  incredibility. 

The  evidence  of  Mr.  Crown  (his  opinion  of  the  value 
of  the  lease  as  being  $11,000,  without  production  equip- 
ment) is  more  nearly  in  line  with  the  proven  facts  of  the 
case,  and  when  taken  in  connection  with  the  other  evi- 
dence of  value,  it  is  certainly  sufficient  to  justify  the  ver- 
dict in  the  judgment  entered  thereon. 

Certainly  the  jury  was  aware  of  the  fact  that  the  ap- 
pellant having  acquired  both  the  fee  and  the  leasehold 
together  with  the  respective  rights  flowing  therefrom,  was 
quite  free  to  then  and  there  shut  down  or  abandon  the 
well,  remove  the  equipment  therefrom  and  sell  or  other- 
wise dispose  of  such  items  for  the  cash  consideration  upon 
the  open  market  for  something  in  the  neighborhood  of 
$18,000.  In  fact,  it  does  appear  that  several  oil  wells 
located  upon  the  total  area  condemned,  were  shut  down 
by  the  appellant.     [R.  204,  206-207.] 
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III. 

There  Was  No  Authority  to  Seize  Personal  Property 

or  Trade  Fixtures  as  of  September,  1942. 

(A)  There  is  no  proof  that  improvements  were  a 

PART  OF  THE  REALTY,  AND  WERE  LEGALLY  TAKEN  IN   SEP- 
TEMBER,   1942. 

(B)  The  items  in  question  were  trade  fixtures. 
This  fact  may  be  given  consideration  as  between 
condemnor  and  condemnee. 

(C)  There  was  no  legal  or  authorized  seizure  of 

THE  personal  PROPERTY,  EQUIPMENT  OR  TRADE  FIXTURES 

UNTIL  October  of  1943. 

Appellant  urges  that  the  ''improvements",  viz.,  machin- 
ery, trade  fixtures  and  personalty  were  lawfully  taken  as 
of  September  28,  1942  for  the  following  reasons: 

(1)  The  "improvements"  were  fixtures,  and 

(2)  Under  the  amended  complaint  filed  one  year  later, 
such  items  were  brought  within  the  scope  of  the  proceed- 
ings as  of  September  28,  1942. 

In  one  sense,  this  argument  can  have  little  or  no 
decisive  bearing  upon  the  main  point  in  issue,  in  view 
of  the  undisputed  fact  that  the  equipment,  personal  prop- 
erty and  trade  fixtures  had  substantially  the  same  value 
on  September  28,  1942  as  it  did  on  October  12,  1943 
(the  date  of  the  amended  resolution  of  authority  for  the 
taking). 

Defendant's  position  under  the  issues  framed  by  the 
pleadings  is  that  there  was  no  authority  for  the  taking 
of  the  equipment,  etc.,  under  the  original  resolution  of 
September,  1942,  for  the  reason  that  the  complaint  de- 
scribed only  "lands";  further,  that  such  authority  to  take 
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was  not  given  until  October,  1943,  under  the  amended 
resolution  and  that  consequently,  property  taken  in  Sep- 
tember, 1942,  not  described  in  the  resolution  or  in  the 
complaint  was  not  lawfully  acquired  until  authority  there- 
fore was  legally  given  and  the  property  properly  described 
in  the  complaint. 

The  trial  court  admitted  testimony  of  separate  value 
of  the  equipment,  etc.  for  the  above  reason.  (We  have 
pointed  out,  however,  that  such  testimony  was  properly 
received  irrespective  of  the  reason  stated  by  the  court.) 
There  being  no  difference  in  the  value  of  the  property 
taken  under  the  last  resolution  as  of  that  date  and  as  of 
the  date  of  the  seizure,  to  that  extent,  the  question  of  the 
date  of  taking  is  not  material  or  helpful  to  the  proper 
decision  in  this  case. 

Appellee  urges,  however,  that  the  trial  court  was  correct 
in  its  reason  for  the  admission  of  the  questioned  testi- 
mony. 

Appellant  seeks  to  overcome  such  reason  by  arguing 
that  the  machinery,  trade  fixtures,  etc.  were  a  part  of  the 
realty  and  hence  were  covered  by  the  original  authority 
to  take  and  the  original  complaint. 

Neither  the  original  letter  of  authority,  the  complaint 
nor  the  order  for  possession  provided  for  the  acquisition 
or  condemnation  of  personal  property  or  machinery  or 
trade  fixtures.  All  specifically  call  for  the  condemnation 
of  land  only. 

The  amended  resolution  and  the  amended  complaint 
specifically  describe  such  items  as  within  the  scope  of  the 
proceedings. 
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It  would  seem  clear,  therefore,  that  the  present  claim 
that  it  was  the  intent  from  the  inception  to  acquire  such 
items  is  an  afterthought  conceived  to  avoid  the  possible 
consequences  of  the  seizure  in  September  of  1942.  That 
such  consequences  did  result  see  United  States  v.  Cer- 
tain Parcels  of  Land,  62  Fed.  Supp.  1017  (S.  D.  Cal. 
1945). 

Paragraph  XIV  of  the  amended  complaint  is  quite 
eloquent  of  this  fact.  The  allegation  is  that  an  additional 
amendment  woidd  follow  if  it  he  ascertained  that  the 
items  in  question  zvere  in  fact  a  part  of  the  realty.  When 
considered  along  with  the  fact  that  no  such  amendment 
followed  either  before,  during,  or  after  the  trial  indicates 
that  its  purpose  was  to  avoid  the  consequences  which  arose 
from  the  illegal  seizure  in  the  first  instance.  It  further- 
more indelibly  stamps  the  nature  of  the  questioned  prop- 
erty, inasmuch  as  it  must  he  assumed  that  the  appellant 
did  not  ascertain  or  contend  that  the  questioned  items 
were  in  fact  a  part  of  the  realty  or  fixtures. 

Nor  did  appellant  offer  evidence  on  this  issue,  which 
was  a  question  of  fact.  See  Bond  Investment  Co.  v. 
Blakesly,  83  Cal.  App.  696,  257  Pac.  189.  Appellant,  in 
its  brief,  cites  pages  92  and  93  of  the  record  as  proof  on 
such  issue.  Examination  discloses  that  the  cited  por- 
tion of  the  record  is  nothing  more  than  a  statement  of 
the  attorney  for  the  appellant  during  the  trial  with  which 
appellee's  attorney  disagreed.  Such  statement  is  not  proof 
of  the  fact. 

On  the  other  hand,  appellee  did  prove  that  the  equip- 
ment in  question  was  movable  from  the  well  and  that  it 
was  customary  so  to  do.  [R.  173.]  All  witnesses  treated 
the  property   in  question,   with   the  exception  of  the   ir- 
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removable  portion  of  the  casing,  as  personal  property. 
[R.  135,  223,  305.]  Thus  on  the  record,  the  equipment 
would  appear  to  be  personalty.  The  intent  of  the  lessor 
and  lessee,  has  been  shown,  viz.,  that  the  property  might 
be  removed  by  the  lessee.     [R.  97-199.] 

Appellant  has  cited  authority  which  it  contends,  upholds 
the  proposition  that  the  questioned  property  is  realty. 
Among  the  cases  cited  is  Corelym  v.  Baker,  182  Cal.  168, 
187  Pac.  417.  Examination  of  that  case  discloses  that 
the  trial  court,  found  certain  oil  well  equipment  to  be 
realty.  On  appeal,  the  finding  was  attacked  as  being 
uncertain  and  consequently  the  case  was  remanded  for 
a  new  trial.     (See  p.  170  of  the  court's  opinion.) 

Appellant  has  cited  the  cases  of  R.  Barcroft  &  Sons  Co. 
V.  Ciillcn,  217  Cal.  708,  20  P.  (2d)  665,  and  Cain  v. 
Winston,  58  Cal.  App.  (2d)  738,  137  P.  (2d)  479, 
to  the  point  that  although  a  mechanics'  lien  attaches  only 
to  real  property,  it  will  attach  to  an  oil  rig  when  the 
land  on  which  it  stands  is  separately  owned  and  is  pro- 
tected from  a  mechanics'  lien  by  notice  of  non-responsi- 
bility filed  by  the  land  owner.  Appellant  vitally  miscon- 
ceives the  effect  of  the  above  decisions  in  their  applica- 
tion to  the  mechanics'  lien  law  of  the  State  of  California. 

A  mechanics'  lien  attaches  "upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished  materials." 
(Calif.  Code  of  Civil  Procedure,  Sec.  1183.)  Thus  the 
decision  in  Cain  v.  Whiston,  supra,  recognizes  that  a  real 
property  owner  cannot  relieve  "property"  or  improvements 
upon  which  labor  or  material  has  been  furnished  from  a 
mechanics'  lien  by  the  filing  of  a  notice  of  non-respon- 
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sibility,  even  though  he  may  do  so  as  to  the  real  estate. 
English  v.  Olympic  Auditorium,  217  Cal.  631.  At  page 
745  of  the  opinion  in  the  Whiston  case,  the  court  says : 

"Under  the  holding  in  the  English  v.  Olympic 
Auditorium,  Inc.,  supra,  respondents  were  not  en- 
titled to  a  lien  upon  the  oil  well  itself  nor  upon  the 
real  property  involved  because  of  the  filing  of  a  notice 
of  non-responsibility,  but  they  were  entitled  to  a 
lien  upon  that  part  of  the  improvement,  to  which  they 
had  contributed  labor  and  materials,  which  was  above 
the  surface  of  the  ground  *  *  *  f he  judgment 
also  enforced  a  lien  upon  all  'rig  accessories  and 
equipment'  being  part  of  this  oil  well  rig.  This  is 
erroneous  as  it  includes,  or  may  include,  articles  and 
equipment  used  in  the  drilling  of  this  oil  well  which 
were  not  a  part  of  the  improvement  erected  by  re- 
spondents (materialmen  and  laborers)  and  in  connec- 
tion with  which  they  had  nothing  to  do."  (Paren- 
thesis ours.) 

Appellant  has  also  cited  Big  Sespe  Oil  Co.  v.  Cochran, 
276  Fed.  216.  While  it  is  true  that  this  Court  affirmed 
the  District  Court  in  the  setting  aside  of  a  Sheriff's  deed 
on  execution  on  the  ground  that  houses,  derricks,  tanks 
and  oil  wells  were  real  property,  that  opinion  does  not 
disclose  the  manner  of  the  affixation  of  said  articles,  nor 
whether  there  was  a  right  of  removal  of  said  items.  The 
point  was  only  incidentally  involved  in  the  case  and  is  the 
only  case  which  we  have  found  upholding  such  theory 
where  the  evidence  as  to  the  manner  of  the  affixation  of 
said  property  to  the  real  estate  and  the  intent  of  the 
parties  does  not  appear  from  the  opinion. 

Appellant  has  also  cited  section  7043  of  the  California 
Business  and  Professions  Code,  embracing  the  licensing 


—36- 

of  building  contractors,  and  urges  that  because  such  sec- 
tion eliminates  an  owner  or  lessee  who  drills  an  oil  well 
from  the  requirement  of  having  a  contractor's  license, 
it  is  indicative  that  oil  well  machinery  and  equipment  is 
realty.  This  is  rather  strained  reasoning.  A  building 
contractor  who  performs  work  for  others  is  required  to 
have  a  license.  An  owner  or  a  lessee  who  performs  work 
for  himself  is  not  required  to  have  a  license  and  how  this 
provision  of  law  can  affect  the  nature  of  property  as  be- 
ing real  or  personal  property  is  difficult  of  discernment. 
A  contractor  under  the  law  must  have  a  license  whether 
he  builds  a  building  as  part  of  the  realty  for  others,  or 
whether  he  builds  something  which  is  clearly  removable 
from  the  premises  and  personalty. 

Appellant  argues  also  that  the  Public  Resources  Code 
of  the  State  of  California,  Section  3233,  which  requires 
approval  of  the  Oil  and  Gas  Supervisor  for  removal 
of  any  rig,  derrick  or  operating  structure  upon  an  oil 
well,  seems  inconsistent  with  the  view  that  such  equip- 
ment be  personal  property,  and  might  be  said,  in  the 
absence  of  such  approval,  to  be  "immovable  by  law." 

Again  strange  reasoning.  Examination  of  the  Public 
Resources  Code  discloses  that  the  reason  for  the  require- 
ment referred  to  is  to  protect  underlying  oil  stratas  and 
sands  from  damage  or  harm  by  the  infiltration  of  water 
or  other  foreign  products  when  an  oil  well  is  shut  down 
or  abandoned.  Indeed  the  section  quoted  by  its  very  terms 
contemplates  the  removal  of  all  such  items  which  can  be 
so  removed  without  damage  to  the  underlying  oil  struc- 
ture. In  fact,  the  division  of  the  Public  Resources  Code 
referred  to  being  Division  III,  Chapter  I  is  entitled 
"Oil  and  Gas  Conservation,"  and  contains  many  require- 
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ments  in  both  the  drilHng  operation  and  abandonment  of 
oil  wells  to  accomplish  such  conservation  purposes. 

Therefore,  having  made  no  proof  of  the  manner  of 
the  adfixation,  if  any,  of  the  equipment  to  the  realty, 
and  it  being  shown  that  it  was  intended  to  be  removed  at 
any  time  during  the  existence  of  the  lease,  the  trial  court 
could  not  have  made  a  finding  that  the  same  was  realty. 
Under  the  issues  raised  by  the  pleadings,  the  burden  of 
proof  was  on  appellant.    In  this  appellant  failed. 

B. 

The  Items  in  Question  Were  Trade  Fixtures. 

That  the  items  in  question  whether  affixed  or  not,  were 
trade  fixtures,  cannot  be  doubted.  The  lessee  was  per- 
mitted to  remove  all  equipment  placed  on  the  leased  prop- 
erty by  the  terms  of  the  lease  under  which  he  held.  [R. 
97,  199.]  Under  such  circumstances,  all  such  machinery 
and  equipment  are  trade  fixtures  even  though  affixed  to 
the  realty. 

"The  lease  usually  contains  a  clause  permitting  the 
lessee  to  remove  all  machinery  and  equipment  from 
the  land.  The  courts  hold  that  all  machinery  as 
well  as  casing  in  the  well  were  trade  fixtures  and  re- 
movable by  the  lessee  within  the  term."  Summers  on 
Oil  and  Gas,  p.  276. 

The  same  author  on  page  644  states 

"it  is  a  well  settled  rule  that  casing  in  wells,  der- 
ricks, engines  and  other  machinery  and  appliances 
placed  on  the  land  by  the  lessee  for  testing,  develop- 
ing and  operating  the  land  for  oil  and  gas  purposes, 
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are  trade  fixtures."     See  also,  Thornton  Oil  &  Gas, 
Vol.  1  (4th  Edition),  Section  652. 

Churchill  v.  Moore,  4  Cal.  App.  219,  88  Pac.  290; 

Midland  v.  Rudneck,  188  Cal.  265,  204  Pac.  1074. 

Appellant  argues,  however,  that  in  condemnation  pro- 
ceedings such  trade  fixtures  are  regarded  as  a  part  of 
the  realty  for  the  purpose  of  making  compensation. 

In  the  case  of  People  v.  Church,  57  Cal.  App.  (2d) 
Supp.  1032,  136  P.  (2d)  139,  the  court  had  under  consid- 
eration a  somewhat  similar  problem,  and  in  a  rather  exten- 
sive and  well  reasoned  opinion  points  out  that  such  rule 
as  contended  for  by  appellant  is  not  inflexible.  The  court 
states : 

"While  then,  as  noted  in  the  Seagren  case  (50  F. 
2d  333),  supra,  and  as  we  have  just  observed,  an 
agreement  between  landlord  and  tenant  that  the  lat- 
ter may  remove  his  fixtures,  does  not  in  itself  govern 
the  situation  as  between  condemnor  and  tenant,  it 
is  apparently  held  not  to  follow  that  the  intention 
of  the  tenant  himself  in  installing  the  fixtures  may 
be  disregarded,  even  as  between  himself  and  the  con- 
demnor of  his  leasehold  interest.  What  is  condemned, 
in  so  far  as  the  tenant  is  concerned,  is  his  leasehold 
together  with  his  'improvements  pertaining  to  the 
realty.'  The  position  of  the  condemnor  is  a  diflferent 
one  from  that  of  either  the  purchaser  at  a  voluntary 
sale  or  one  seeking  to  realize  on  some  mortgage  or 
other  encumbrance  that  he  may  hold  on  the  land,  in 
that  a  condemnor  cannot  claim  to  be  acting  under  any 
possible  misapprehension  of  the  effect  of  a  contract. 
He  has  made  no  contract  with  those  whose  property 
he  seeks  to  take.  He,  therefore,  cannot  complain 
if  some  attention  is  paid  to  the  purposes  for  which 
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the  latter  has  annexed  chattels  to  the  land  on  any 
theory  that  he  was  not  advised  of  those  purposes." 
(Italics  ours.) 

The  court  further  states: 

"While,  however,  there  are  few  condemnation  cases 
to  be  found  in  the  books  in  which  the  status  of  the 
equipment  of  filling  stations  is  specifically  considered 
and  United  States  vs.  Seagren,  supra,  may  be,  in 
some  sort,  the  pioneer  case  on  that  specific  point,  there 
have  been  many  cases  in  which  machinery  originally 
belonging  to  a  tenant  but  in  some  degree  attached  to 
the  realty  has  been  involved  in  an  eminent  domain 
proceeding  in  which  the  leasehold  has  been  condemned. 
Such  a  case  was  Jackson  vs.  State  of  New  York, 
supra.  A  similar  case  is  In  re  Mayor  of  City  of  New 
York,  39  App.  Div.  589  (57  N.  Y.  S.  657.)  Others 
will  be  found  reviewed  in  the  note  to  United  States 
vs.  Seagren  in  75  A.  L.  R.  pp.  1495  et  seq.  There 
runs  through  them  the  proposition  to  which  we  have 
already  alluded,  that  in  a  condemnation  case  the 
parties  do  not  stand  on  an  equality  and  that  the  courts 
must,  therefore,  be  vigilant  to  see  that  no  injustice 
is  done  the  property  owner  who  has  no  option  but 
to  take  what  is  given  him.  While,  therefore,  as  em- 
phasized in  Jackson  vs.  State  of  New  York,  a  con- 
demnor will  not  be  allowed  at  its  will  to  take  a  tenant's 
leasehold,  surrender  to  him  second  hand  machinery 
attached  thereto,  and  pay  him  only  for  the  value  of 
his  term  separated  from  that  of  his  installations,  it 
is  not  necessarily  true,  that  reciprocally  in  condemn- 
ing his  leasehold  the  condemnor  can  require  him  to 
leave  machinery  which  can  be  readily  detached  with- 
out damage  to  the  property  in  so  far  as  the  purposes 
are  concerned  for  which  the  condemnation  is  sought. 
And  as  was  held  In  re  Acquiring  Property  on  North 
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River,  103  N.  Y.  S.  908,  while  in  condemning  for 
street  purposes  land  improved  with  a  building  erected 
for  a  factory  it  is  incumbent  on  the  city  to  pay  for 
such  machinery  as  has  become  a  part  of  the  building, 
not  even  the  tenant  can  require  it  to  pay  for  such 
machinery  as  can  be  readily  removed,  and  will  have 
a  substantial  value  disconnected  from  the  building. 
If  that  be  true  it  is  manifest  that  the  condemnor 
cannot  compel  the  tenant  to  leave  such  machinery  on 
the  premises." 

IV. 
No    Legal    or    Authorized    Siezure    of    the    Personal 
Property,    Equipment    or    Trade    Fixtures    Until 
October  of  1943. 

Under  the  heading  that  the  "improvements  were  con- 
demned as  of  September,  1942,  under  the  amended  com- 
plaint," appellant  complains  of  the  refusal  of  the  court 
to  admit  into  evidence  a  telegram  dated  March  26,  1945, 
from  the  Assistant  Secretary  of  the  Reconstruction 
Finance  Corporation  to  the  Special  Assistant  to  the  At- 
torney General,  stating  that  purpose  of  the  offer  was  to 
show  the  intent  of  the  R.  F.  C.  in  adopting  the  subse- 
quent resolution  of  October,  1943,  as  being  to  ratify 
prior  seizure  of  the  improvements. 

If  the  seizure  in  September  of  1942  was  in  fact  un- 
lawful and  without  authority,  which  we  believe  is  evi- 
dent, we  are  at  a  loss  to  understand  how  one,  and  particu- 
larly the  United  States  Government,  having  once  com- 
mitted an  unlawful  act,  can  later  purge  itself  thereof 
by  unilateral  ratification  of  its  former  unlawful  act. 


Be  that  as  it  may,  the  telegram  was  clearly  inadmis- 
sible as  containing  a  bald  conclusion  of  law  and  as  being 
a  self-serving  declaration. 

The  document  on  its  face  (see  p.  29,  App.  Br.)  states 

"declaration  of  taking  filed  in  said  proceedings  has 
been  properly  construed  by  Justice  as  an  adoption  and 
ratification  of  Defense  Plant  Corporation  in  taking 
possession  on  Sept.  2S,  1942,  of  the  property  listed 
in  Ex.  C  of  amended  petition." 

A  construction  of  the  Department  of  Justice  placed  upon 
the  acts  of  the  Defense  Plant  Corporation  was  certainly 
not  competent  evidence  to  go  to  a  jury.  The  telegram 
contains  nothing  more  than  a  statement  of  an  opinion  on 
a  question  of  law.  It  was  for  the  trial  court  to  determine 
as  a  matter  of  law  whether  or  not  the  amended  resolution 
constituted  a  ratification,  and  as  to  whether  or  not  one 
who  commits  a  wrongful  act  can  unilaterally  ratify  such 
act.  As  to  the  question  of  intent,  there  were  many  other 
methods  of  proving  such  intent,  if  proof  of  intent  was 
admissible  or  proper  under  the  facts  of  the  case.  It  was 
not  for  the  Department  of  Justice,  or  attorneys  in  the 
case  to  testify  before  the  jury  as  to  the  legality  of  the 
acts  in  question  or  the  legal  efifect  thereof.  That  would 
be  to  permit  the  jury  to  determine  questions  of  law  based 
upon  opinion  evidence  as  to  legality. 

The  case  of  Rollins  v.  U.  S.,  23  C.  Cls.  106,  cannot 
furnish  authority  for  appellant's  position.  That  case  in- 
volved the  existence  or  non-existence  of  a  fact  or  whether 
a  certain  act  had  transpired.  The  decision  did  not  in- 
volve the  legality  or  propriety  of  such  acts,  or  legal  con- 
struction thereof. 


Appellant  also  argues  that  the  "improvements  were  con- 
demned as  of  September,  1942,  under  the  amended  com- 
plaint." 

We  have  heretofore  pointed  out  that  the  original  letter 
of  authority,  the  declaration  of  taking  and  the  original 
complaint  provided  only  for  the  taking  of  lands.  It  was 
not  until  October  of  1943  that  the  resolution  authorizing 
the  taking  of  the  "machinery  and  equipment  described 
in  Exhibit  C"  was  adopted.  [R.  276-7.]  It  was  not  until 
January  of  1944  that  the  amended  complaint  described 
the  property  being  taken  as  "the  personal  property  and 
trade  fixtures"  [R.  26],  and  "all  pipe,  machinery,  appli- 
ances, equipment,  tanks,  structures,  tools,  supplies  and 
all  other  property  whether  real  or  personal,  etc."  [R.  27- 
28.]  The  lands  were  taken  for  the  "establishment  of  a 
reservoir  for  the  storing  and  conservation  of  natural 
gas."     [R.  5-6.] 

In  a  case  involving  other  parties  and  property  in  the 
condemnation  proceeding  now  before  this  court,  the  Dis- 
trict Court  of  the  Southern  District  of  California,  in  con- 
sidering the  question  as  to  whether  personal  property  and 
oil  well  equipment  were  lawfully  taken,  stated  as  follows: 

"While  it  is  probably  true  under  the  broad  powers 
reposed  by  Congress  in  the  Executive  by  title  II 
of  the  Second  War  Powers  Act  that  the  personal 
property  involved  in  this  controversy  might  have  been 
acquisitioned  with  the  land  or  acquired  as  incidental 
thereto  the  record  evidence  before  us  clearly  proves 
that  no  such  situation  existed.  As  previously  adverted 
to,  all  of  the  memorials,  instructions  of  authority 
and  pleadings  leading  up  to  and  accompanying  the 
acquisition  by  plaintiff  pertain  to  land  and  only  to 
land.     Nor  is  there  any  indication  in  the  resolutions 
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of  the  acquiring  agency  of  September  19,  1942  and 
October  19,  1942,  that  evince  any  intention  to  acquire 
the  personal  property  in  dispute  as  part  of  the  natural 
gas  storage  facility  sought  through  the  condemnation 
proceedings  instituted  in  this  court. 

"The  fair  preponderance  of  the  evidence  before  us 
establishes,  we  think,  that  the  present  claim  that  it 
was  the  intention  from  the  inception  of  the  project  to 
acquire  the  personalty,  is  an  afterthought  conceived 
to  avoid  posible  consequence  of  the  seizure  of  Sept. 
28,  1942." 

The  court  further  states: 

"The  sole  method  chosen  to  acquire  the  necessary 
war  facility  to  which  the  action  in  this  court  relates, 
was  by  condemnation  proceedings  of  the  judicial  type 
brought  as  Title  II  of  the  Second  War  Powers  Act 
specifies  in  accordance  with  the  Act  of  August  1, 
1888,  Title  40,  Sections  257,  289,  U.  S.  C.  A.  One 
of  the  jurisdictional  essentials  of  a  proceeding  and 
condemnation  of  the  judicial  type  is  that  the  property 
sought  to  be  taken  shall  be  described  in  the  petition 
(complaint).  See  Section  1244,  California  Code  of 
Civil  Procedure. 

"It  is  clearly  established  by  the  record  before  us 
that  no  specification  whatever  of  any  personalty  was 
made  in  any  of  the  proceedings  until  the  month  of 
October,  1943,  when,  for  the  first  time,  an  authoriza- 
tion to  amend  the  pleadings  so  as  to  include  personal 
property,  was  given,  and  it  was  not  until  the  follow- 
ing January  that  the  amended  complaint  directed  to 
the  acquisition  of  the  personal  property  in  issue,  was 
filed. 

"Thus  we  find  that  the  earliest  efifectual  and  au- 
thorized acquiring  of  the  personal  property  by  the 
government   was   subsequent  to   the   acquiring  of   a 
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jurisdiction  over  the  same  res  by  the  State  Court 
of  the  recovery  actions  pending  therein.  As  no  other 
type  of  authority  then  judicial  has  been  invoked  or 
appHed  by  plaintiff  in  the  acquisition  under  considera- 
tion, we  consider  argument  and  authorities  as  to  the 
lodgment  in  the  United  States  of  other  processes,  in 
eminent  domain,  as  academic  and  irrelevant  to  the 
motion  before  court."  United  States  v.  Certain  Par- 
cels of  Land,  No.  62  Fed.  Supp.  1017  (S.  D.  Cal. 
1945.) 

Appellant  states  at  page  26  of  this  brief, 

"it  would  be  absurd  to  suppose  that  the  government 
is  thereby  seeking  to  take  possession  of  only  the  land 
and  not  the  well  casings,  derricks  and  other  opera- 
tional equipment  permanently  affixed  to  it;  in  fact, 
it  would  have  been  physically  impossible  to  do  so." 

Such  operational  equipment  was  not  necessarily  essential 
to  the  purpose  of  the  use  of  the  lands  taken,  which  was 
the  "establishment  of  a  reservoir  for  the  storing  and  con- 
servation of  natural  gas."  Derricks,  oil  well  equipment 
and  operational  equipment  were  not  essential  to  such  pur- 
pose. The  gas  could  be  stored  in  the  subterranean  chan- 
nels without  the  oil  producing  equipment;  in  fact,  many 
of  the  wells  taken  in  the  proceeding  were  actually  shut 
down  and  were  not  used.  The  recital  in  the  memorials 
and  letters  or  resolutions  of  authority  originally  adopted 
when  examined  in  the  light  of  the  purpose  of  acquiring 
the  lands,  we  assert,  is  strong  and  eloquent  evidence  of 
the  fact  that  the  resolution  of  October,  1943,  and  the 
amended  complaint  of  January,  1944  were  clearly  after- 
thoughts. 
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Appellant  has  cited  the  case  of  Shoshone  Tribe  v.  United 
States,  299  U.  S.  476,  496,  as  authority  for  its  position 
that,  where  the  original  taking  of  possession  was  un- 
authorized, if  it  is  later  approved,  the  approval  relates 
back  to  the  original  date  which  is  then  considered  as  the 
date  of  taking  for  the  purpose  of  compensation. 

The  cited  case  does  not  support  the  appellant  in  fact  or 
in  law,  and  did  not  involve  an  eminent  domain  proceed- 
ing. That  was  an  action  by  the  Shoshone  Tribe  against 
the  United  States  based  upon  breach  of  a  treaty  stipula- 
tion formerly  made  between  the  Tribe  and  the  United 
States.  In  other  words,  breach  of  contract.  Damages 
were  claimed  for  such  breach  and  the  question  was  as 
to  the  proper  date  for  said  damages  be  fixed.  The 
government  contended  that  the  year  1878 — the  date  of 
the  breach — was  the  proper  date  for  fixing  the  same. 
The  Shoshone  Tribe  contended  that  the  proper  date  for 
fixing  damage  was  1927,  as  that  was  the  date  of  an 
Act  of  Congress  giving  the  court  of  claims  jurisdiction 
to  hear  and  determine  the  claim  against  the  government. 

The  Supreme  Court  speaking  through  Justice  Cardozo, 
held  that  the  date  of  the  wrongful  act  was  1878  and  that 
the  damage  should  be  determined  as  of  that  time.  The 
decision  did  not  involve  the  question  of  taking  of  posses- 
sion of  the  plaintiff's  lands  by  the  government  but  rather 
the  government's  violation  of  its  treaty  obligation  where- 
in it  had  agreed  to  the  exclusive  use  and  possession  of 
the  Shoshone  Tribe  of  certain  lands  set  aside  as  reser- 
vation. The  government,  in  violation  of  its  treaty  obliga- 
tion, has  tacitly  permitted  the  Arapahoe  Tribe  to  occupy 
the  portion  of  the  reservation  and  had  failed  to  protect 
the  Shoshone  Tribe  as  it  had  agreed  to  do.    The  Arapahoe 
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people  entered  into  possession  in  1878.     Thus  it  appears 
that  the  case  is  not  authority  for  appellant's  contention. 

Nor  do  we  think  that  the  additional  authorities  cited 
by  the  appellant  in  support  of  its  position,  furnish  com- 
fort or  authority  to  sustain  that  position,  as  examination 
thereof  will  disclose. 

Conclusion. 

It  is  therefore  respectfully  submitted  that  evidence 
of  market  value  of  the  equipment,  trade  fixtures  and  per- 
sonal property  was,  under  the  facts  of  this  case,  properly 
admitted;  that  the  verdict  and  judgment  are  more  than 
supported  by  the  evidence  and  that  no  prejudicial  error 
has  been  shown  by  the  appellant,  which  would  justify  a 
reversal  of  verdict  and  judgment  entered  thereon.  The 
Judgment  should  therefore  be  affirmed. 

Dechter,  Hoyt,  Pines  &  Walsh, 
B.  L.  HoYT  and 
Harry   A.   Pines, 

Attorneys  for  Appellee. 
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For  convenience  of  reference  this  reply  brief  will 
discuss  appellee's  contentions  under  the  headings  of 
the  Government's  opening  brief. 


THE  IMPROVEMENTS  USED  IN  PRODUCING  OIL  SUCH  AS  WELL 
CASINGS  AND  DERRICKS  WERE  TAKEN  IN  SEPTEMBER  1942 

A.  The  improvements  were  condemned  as  of  September  28, 
1942,  under  the  original  complaint 

It  is  the  Government's  position  that  the  improve- 
ments here  involved  were  fixtures  which  were  in  legal 
contemplation  i3art  of  the  real  estate  (Br.  21-25)  and 
were,   therefore,   included  in  the   original  complaint 

(1) 


as  part  of  tlie  property  taken  (Br.  25-27).  The 
contentions  by  which  appellee  seeks  to  support  a 
contrary  conclusion  are,  we  submit,  plainly  erroneous. 
Appellee  asserts  (Br.  33-37)  that  this  was  a  fac- 
tual question,  that  the  burden  of  proof  was  upon  the 
Government  and  that  no  evidence  was  offered  to  sup- 
port the  Government's  claim.  On  this  ground  appellee 
seeks  to  distinguish  some  of  the  authorities  relied 
upon  by  the  Government.  And,  referring  to  para- 
graph XIV  of  the  amended  complaint,  the  Govern- 
ment's contention  is  asserted  to  be  "an  afterthought" 
(Br.  33)  and  it  is  stated  (Br.  33)  ''it  must  U 
assumed  that  the  appellant  did  not  ascertain  or  con- 
tend that  the  questioned  items  were  in  fact  a  part  of 
the  realty  or  fixtures."  (Emphasis  by  appellee.) 
These  assertions  are,  how^ever,  directly  contradicted 
by  the  record.  The  telegram,  plaintiff's  exliibit  No 
3,  which  appellee  claims  was  simply  a  statement  of 
opinion  on  a  question  of  law  (Br.  41),  states  (R. 
77-78)  ''Some  of  items  included  in  Exhibit  C,  includ- 
ing oil  drilling  equipment,  were  thought  to  be  part 
of  realty  so  as  to  have  been  acquired  upon 
filing  of  Declartion  of  Taking,"  Nor  did  the 
amended  complaint  constitute  a  waiver  or  abandon- 
ment of  this  iDosition.  On  the  contrary,  it  stated 
(R.  28)  : 

That  plaintiff  is  unable  to  determine  at  this 
time  how  much  of  the  property  generally 
described  in  the  last  preceding  paragraph  is  to 
be  deemed  part  of  the  real  property  on  which 
it  is  located,  for  the  reason  that  plaintiff  does 
not  now  know  the  terms  of  the  oil  and  gas 


leases  under  which  said  property  was  placed 
upon  the  premises  for  the  purpose  of  produc- 
ing oil  and  gas  therefrom;  and  plaintiff  there- 
fore designates  all  of  said  property  as  personal 
property  and  trade  fixtures,  solely  for  the  pur- 
pose of  identifying  the  same  as  part  of  the 
property  to  he  taken  in  this  proceeding,  and 
will  ask  leave  of  Court  to  amend  this  complaint 
accordingly  if  and  when  it  shall  be  ascertained 
that  any  of  the  property  herein  designated  as 
personal  property  and  trade  fixtures  is,  in  fact, 
part  of  the  realty  upon  which  it  is  located. 
[Italics  supplied.] 

The  occasion  for  filing  an  additional  amendment  has 
not  yet  arisen  since  the  trial  court  has  not  determined 
that  the  fixtures  were  part  of  the  realty.^  The  Govern- 
ment's  position  was  thoroughly  understood  by  all 
parties  at  the  trial  and  there  was  no  suggestion  made 
that  the  contention  had  been  abandoned  (see,  e.  g., 
R.  70). 

Appellee's  contention  that  the  issue  is  a  factual 
matter  upon  which  the  Government  failed  to  sustain 
the  burden  of  proof  ^  is  likewise  fallacious.  There  is 
no  question  of  the  nature  of  the  property  under  dis- 
cussion.   It  consists  of  casing  in  the  well,  the  derrick, 

^  Since  the  Government's  position  was  perfectly  clear  through- 
out the  trial  the  f  aihire  to  amend  would  constitute,  at  most,  simply 
a  procedural  defect  which  could  be  cured  at  any  time  by  amend- 
ment.   R.  S.  sec.  954, 28  U.  S.  C.  sec.  777. 

2  It  is  doubtful  whether  such  burden  did  rest  upon  the  Govern- 
ment since  the  question  here  related  to  the  determination  of  com- 
pensation, and,  in  condemnation  proceedings  brought  by  the  Fed- 
eral Government,  the  burden  of  proof  as  to  compensation  rests 
upon  the  condemnee.  United  States  ex  rel.  T.V.  A.  v.  PowelsoUy 
319  U.  S.  266,  273  (1943) ;  John  Hancock  Mutual  Life  Ins.  Co.  v. 


rods,  tanks,  and  other  pumping  equipment  which  go  to 
make  up  a  producing  oil  well  (R.  92-93,  112).  At  the 
commencement  of  the  argument  upon  this  point  the 
court  stated  (R.  71,  see  also  R.  72)  ''This  is  just  a 
question  of  law"  and  the  matter  was  so  treated  by  all 
parties.    Appellee's  counsel  stated  (R.  72)  : 

I  am  willing  to  stipulate  the  proceedings  have 
begun  and  your  Honor  is  trying  that  part  of 
the  case  which  is  the  court's  province  to  decide. 
Li  other  words,  this  is  a  point  that  the  jury 
has  no  concern  with. 

Since  all  parties  treated  the  matter  as  presenting 
simply  a  question  of  law,  appellee  may  not  now  urge 
a  different  theory  particularly  when,  if  the  question 
had  been  raised  below,  evidence  as  to  the  character 
of  the  property  could  easily  have  been  presented 
Forester  &  Kleiser  Co.  v.  Special  Site  Sign  Co.,  85  F. 
2d  742,  751  (C.  C.  A.  9,  1936)  ;  Parrott  Estate  Co.  v. 
McLaughlin,  89  F.  2d  188,  190  (C.  C.  A.  9,  1937). 
Moreover,  the  understanding  of  the  parties  was  clearly 
correct.  The  nature  of  the  property  was  undisputed. 
It  was  a  pure  question  of  law  whether  oil  produc- 
tion equipment  was  legally  a  part  of  the  realty  in 
condemnation  proceedings. 

Thus  the  ground  upon  which  appellee  seeks  (Br. 
33-37)  to  distinguish  Big  Sespe  Oil  Co.  v.  Cochran, 
276  Fed.  216  (C.  C.  A.  9, 1921),  Cortelyou  v.  Baker,  182 
Cal.  168, 187  Pac.  417  (1920)'  and  the  other  authorities 

United  States,  155  F.  2d  977  (C.  C.  A.  1,  1946) ;  Westchester 
County  Park  Commission  v.  United  States,  143  F.  2d  688,  692  (C. 
C.  A.  2,  1944),  certiorari  denied  323  U.  S.  726  (1944). 

^The  case  was  remanded  solely  for  the  purpose  of  excluding 
from  the  real  property  certain  tools,  etc.,  without  affecting  the 


relied  upon  by  the  Government  (Br.  21-25)  lacks 
merit.  Appellee's  remaining  contention  is  that  be- 
cause of  the  lease  clause  permitting  the  lessee  to  re- 
move this  equipment,  it  constituted  trade  fixtures  which 
were  personal  property  (Br.  37-40).  But  as  we  have 
already  pointed  out  (Br.  24),  the  fact  that  fixtures 
are,  by  lease  provision,  treated  as  personal  property 
between  landlord  and  tenant  does  not  mean  that  they 
are  not  part  of  the  realty  for  purposes  of  condennia- 
tion.  This  was  recognized  in  People  v.  Church,  57 
Cal.  App.  2d  1032,  136  P.  2d  139  (1943)  the  principal 
authority  relied  upon  by  appellee  (Br.  38-39)  where 
the  court  repeated  the  statement  made  in  City  of  Los 
Angeles  v.  Hughes,  202  Cal.  731,  737,  262  Pac.  737, 
740  (1927)  that— 

It  has  often  been  held  that  property  affixed  to 
land  which,  as  between  the  parties  shall  be 
deemed  to  be  personal  property,  still  retains  its 
natural  character  of  realty  as  to  third  persons. 

The  Church  case  was  a  suit  by  the  State  to  recover  the 
value  of  the  equipment  of  a  retail  gasoline  and  oil 
service  station  which  the  lessee  had  removed  when  the 
land  was  condemned.  Plainly,  that  decision  does  not 
support  appellee's  claim  here. 

B.  In  any  event  the  improvements  were  condemned  as  of  Sep- 
tember 1942  under  the  amended  complaint 

As  we  have  shown  {supra,  pp.  2-3)  inclusion  of  the 
eqiuipment  as  part  of  the  realty  was  not  an  after- 
thought but  was  contemplated  from  the  beginning  of 

holding  that  houses,  boilers,  and  engines  were  real  property  (cf. 
Appellee's  Br.  34) . 
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this  proceeding.  This  is  evident  from  the  fact  that 
physical  possession  was  taken  in  September  1942  of 
tlie  equipment  as  well  as  of  the  land  on  which  it  was 
situated  (Appellee's  brief,  p.  2;  R.  33,  133,  151)  ;  see 
United  States  v.  Certain  Parcels  of  Land,  etc.,  62  F. 
Supp.  1017  (S.  D.  Cal.  1945).  The  telegram  of  1945 
was  offered  for  the  purpose  of  showing  that  such  had 
been  the  intention  of  the  acquiring  agency.  The  exist- 
ence of  such  intention  was  purely  a  fact  question  in 
proof  of  which  the  telegram  was  clearly  admissible  in 
evidence.  Appellee's  argument  (Br.  40-46)  that  the 
amended  complaint  cannot  relate  back  to  the  date  of 
the  original  taking  is  based  upon  the  assertion  that 
such  amendment  was  an  afterthought.  Since  this 
assertion  is  contrary  to  fact,  the  argument  falls. 
Moreover,  appellee  has  not  referred  to  any  authority 
nor  given  any  reason  why  the  adoption  and  ratifica- 
tion of  the  physical  taking  of  this  property  did  not 
relate  back  to  the  original  date  of  taking.  For  the 
reasons  stated  in  the  Government's  opening  brief, 
pp.  27-30,  we  submit  that,  under  the  amended  com- 
plaint, the  property  was  taken  as  of  September  28, 
1942. 

II 

THE  TRIAL  COURT  ERRED  IN  ADMITTING  AND  IN  REFUSING  TO 
STRIKE  SEPARATE  EVIDENCE  OF  THE  MARKET  VALUE  OR 
REPRODUCTION  COST  OF  THE  OIL  WELL  IMPROVEMENTS 

Appellee  seeks  to  support  the  judgment  below  on  the 
ground  that  the  right  to  extract  oil  ''had  a  market 
value  without  the  existence  thereon  of  production 
equipment"  (Br.  9)  ;  that  the  equipment  also  had  a 
market  value  of  $18,000  for  the  purpose  of  sale  (Br. 


10)  ;  and  that  the  highest  and  best  use  of  the  property 
'Svas  Removal  from  the  Oil  Well  of  the  Trade  Fix- 
tures and  Personal  Property  and  Their  Sale  Upon 
the  Open  Market"  (Br.  22).  This  represents  an 
attempt  by  appellee  to  reverse  completely  the  position 
taken  in  the  court  below  and,  hence,  the  contentions 
are  not  supported  by  the  record. 

There  is  no  evidence  to  indicate  that  the  bare 
right  to  extract  oil,  divorced  from  production  equip- 
ment, had  value.  As  pointed  out  in  the  Government's 
opening  brief  (pp.  34,  6-7)  appellee's  witnesses  ar- 
rived at  a  value  for  the  well  from  a  prediction  of 
production  to  be  anticipated.  While  the  witnesses 
asserted  that  their  figure  did  not  include  the  equip- 
ment, Block,  himself,  admitted  the  obvious  fact  that 
his  estimate  of  future  production  was  based  on  using 
the  equipment  to  get  the  oil  out  of  the  ground  (R. 
151,  see  also  R.  247,  264).  In  his  argument  to  the 
jury,  appellee's  counsel  stated  (R.  445)  "you  can't 
have  a  going  well  unless  you  have  all  this  x>ei'sonal 
equipment."  Appellee's  assertion  that  the  oil  well 
would  have  value  '4f  there  were  not  one  bit  of  pro- 
duction equipment  located  thereon"  (Br.  26-27)  is 
only  true  if  the  anticipated  returns  would  be  large 
enough  to  justify  the  expense  of  placing  the  equip- 
ment there.  There  is  no  evidence  that  such  was  the 
case  here. 

Rather  than  valuing  the  equipment  on  the  basis 
of  the  cash  amount  that  could  be  received  upon  its 
sale,  appellee  resisted  the  introduction  of  such  evi- 
dence. The  Grovernment  sought  this  information  on 
cross-examination  of  appellee's  witness  Rush.     Ap- 
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pellee's  counsel  objected,  stating  ^'This  condemnation 
is  taking-  over  an  oil  well  which  is  the  same  as  a 
going  business.  We  are  not  considering  here  some- 
thing that  has  been  dismantled  or  that  you  can  only 
get  upon  dismantling"  (R.  215).  Again  appellee's 
counsel  said  (R.  222)  "This  isn't  a  case  where  the 
jury  is  to  determine  the  market  value  of  personal 
property  after  it  is  taken  out  of  a  well  and  to  be 
considered  separate  from  its  use  in  connection  with 
the  well."  Such  was  the  position  taken  throughout 
the  trial  (see  R.  384,  410,  445).  We  submit  that 
under  these  circumstances  appellee  cannot  now  urge 
that  "the  highest  and  best  use  at  the  date  of  taking 
from  a  dollars  and  cents  standpoint  would  be  the 
removal  of  the  trade  fixtures  from  the  well  and  the 
sale  thereof"  (Br.  10). 

Thus,  appellee's  argument  has  no  tendency  to  prove 
that  the  rulings  below  permitting  admission  of  evi- 
dence of  separate  value  of  the  elements  that  were 
included  in  the  producing  oil  well  were  correct.  For 
the  reasons  stated  in  the  Govermnent's  opening  brief, 
pp.  31-35,  we  submit  that  they  were  erroneous.  Ap- 
pellee argues  (Br.  20-22)  that  the  issue  of  separate 
value  was  tendered  by  the  amended  complaint.  This 
is  simply  another  form  of  the  contention  that  the 
Government  abandoned  or  waived  its  contention  that 
separate  valuation  was  not  permissible.  For  the  rea- 
sons already  given  {supra,  pp.  2-3)  the  contention 
lacks  merit.^ 


^  In  his  statement  of  the  case,  appellee  places  emphasis  on  the 
fact  that  certain  testimony  was  not  objected  to  by  the  Government 


Ill 

THE  VERDICT  AND  JUDGMENT  ARE  NOT  SUPPORTED  BY 

EVIDENCE 

Appellee's  argument  that  the  verdict  and  judg- 
ment are  supported  by  evidence  simply  reiterates  the 
theory  that  the  opinion  of  value  of  the  oil  well  and  of 
the  equipment  valued  separately  may  be  added  to- 
gether to  produce  a  total  (Br.  27).  As  we  have 
pointed  out  in  the  opening  brief  (Br.  35-39)  those 
two  elements  represent  inconsistent  theories  and  the 
suggested  addition  results  in  double  recovery.  The 
various  estimates  of  separate  value  of  the  equipment 
do  not  represent  the  cash  amount  for  which  it  could 
be  sold  which  was  at  least  V3  less  than  those  estimates 
which  constitute  simply  a  theoretical  value  in  place. 
Thus,  appellee's  statement  (Br.  30)  that  appellant 
could  shut  down  the  well,  remove  the  equipment  '^and 
sell  or  otherwise  dispose  of  such  items  for  the  cash 
consideration  upon  the  open  market  for  something 
in  the  neighborhood  of  $18,000"  is  not  supported  by 
evidence.  The  only  opinion  upon  this  matter  was  that 
of  appellee's  own  witness  Rush  that,  eliminating  the 

(Br.  5,  6).  But  no  argument  seems  to  be  made  that  the  Govern- 
ment's contention  was  thereby  waived  (see  Br.  19).  Plainly  it 
was  not  since  the  Government's  position  was  made  clear  to  the 
court  at  the  beginning  of  the  trial  (R.  69-133) ,  it  was  reiterated  in 
objections  to  evidence  and  motions  to  strike  (R.  176-179,  211-212, 
248,  411,  431-433)  and  was  again  asserted  in  support  of  the  motion 
for  new  trial  (R.  493-544).  Thus,  the  Government  consistently 
maintained  this  position  throughout  the  proceedings  in  the  court 
below  and  it  was  so  understood  by  all  parties.  The  question  was, 
therefore,  properly  preserved  for  appeal.  /Salt  Lake  City  v. 
Smith,  104  Fed.  457  (C.  C.  A.  8, 1900) . 
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casing  and  liners  which  could  not  be  removed,  the 
value  of  the  equipment  was  only  $12,260  (R.  226- 
228).  This  estimate  made  no  deduction  for  the  ex- 
penses of  abandomnent  involved  in  such  a  process, 
which  would  total  some  $1,600  to  $1,800  (R.  427, 429-430) 
and  does  not  appear  to  deduct  the  expenses  of  re- 
moval.^ 

CONCLUSION 

It  is  submitted  that  the  judgment  appealed  from 
should  be  reversed  and  the  cause  remanded  for  new 
trial. 

Respectfully, 

David  L.  Bazelon, 
Assistant  Attorney  General. 

James  M.  Cartee, 
United  States  Attorney, 

Los  Angeles,  California. 

Roger  P.  Marquis, 
^Attorney,  Department  of  Justice, 

Washington,  D.  C. 

NO^TMBER  1946. 


^  The  importance  of  this  consideration  is  shown  by  Wents'  testi- 
mony as  to  the  derrick  that  had  it  been  "down  on  the  ground  ready 
to  move  to  another  location  it  would  have  sold  for  $1,600.00.  Had 
it  been  standing  over  the  hole  requiring  its  moving,  the  purchaser 
would  have  to  pay  $1,250.00"  (R.  409;  cf.  R.  215-217). 
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Not  less  than  2  nor  more  than  7  years  after  the  date 
the  original  of  this  declaration  was  made,  and  after  you 
have  lived  in  the  United  States  for  at  least  5  years  and 
in  the  State  for  at  least  6  months,  you  may  file  a  petition 
for  naturalization  (or  second  papers).  You  will  not  be 
notified  by  the  Government  or  the  clerk  of  court  to  file 
such  petition.  It  will  be  necessary  for  you  to  make  ap- 
plication, in  person  or  by  letter,  to  the  nearest  clerk  of 
court  exercising  naturalization  jurisdiction,  or  to  a  rep- 
resentative of  the  Immigration  and  Naturalization  Ser- 
vice, for  an  application  Form  N-400.  You  should  not 
wait  to  do  this  until  near  the  close  of  the  7-year  period, 
because  if  you  do  not  file  your  petition  with  the  court 
before  the  end  of  this  7-year  period  it  will  be  necessary 
for  you  to  file  a  new  declaration  of  intention  and  wait 
at  least  another  2  years  thereafter  before  you  can  file 
your  petition  for  naturalization.  However,  a  petitioner 
for  naturalization  who  is  married  to  a  citizen  of  the 
United  States  is  not  required  to  make  a  declaration  of 
intention  as  a  basis  for  filing  a  petition  for  naturalization. 

Applicants  for  naturalization,  before  being  granted 
citizenship,  must  satisfy  the  judge  of  the  naturalization 
court  that  they  believe  in  the  principles  of  the  Constitu- 
tion of  the  United  States.  The  Immigration  and  Nat- 
uralization Service  has  prepared  a  citizenship  textbook 
about  the  Constitution  and  Government  of  the  United 
States  which  may  be  used  by  persons  who  have  declared 
their  intention  to  become  citizens  and  who  attend  citizen- 
ship classes  in  the  public  schools.  This  book  and  the 
classes  will  help  applicants  to  prepare  themselves  for  the 
duties  and  responsibilities  of  American  citizenship. 

[Endorsed]  :    Filed  Jul.   12,  1944.   [3] 
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No.  23-113957 
U.  S.  DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 


CERTIFICATE  OF  ARRIVAL 

I  Hereby  Certify  that  the  immigration  records  show 
that  the  alien  named  below  arrived  at  the  port,  on  the 
date,  and  in  the  manner  shown,  and  was  lawfully  ad- 
mitted to  the  United  States  of  America  for  permanent 
residence. 

Name:     Pupco,  Esther 

Port  of  entry     New  York,  N.  Y. 

Date:     January   16,   1921 

Manner  of  arrival:    SS  France 

I  Further  Certify  that  this  certificate  of  arrival  is 
issued  under  authority  of,  and  in  conformity  with,  the 
provisions  of  the  Nationality  Act  of  1940,  solely  for  the 
use  of  the  alien  herein  named  and  only  for  naturalization 
purposes. 

In  Witness  Whereof,  this  Certificate  of  Arrival  is  issued 
April  29,   1942 
(Date) 

[Illegible] 
District  Director  of  Immigration  and  Naturalization 

By     [Illegible] 

[Stamped]  :    Received.      U.   S.   Immigration  &  Nat'n. 
Service.      May   14,    1942   District  Office  Los  Angeles 
Form   N-210    (N.Y.) 

Old  161-IM.  (N.Y.) 

Edition  of  1-13-41  [4] 

[Endorsed]:   Filed  Jul.  12,  1944.  [5] 
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Form  N 

U.   S.  DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Los  Angeles  District  No.  16 

Court  Number:  246 

Petition  Number:      119703 

CERTIFICATE  OF  LOYALTY 

Whereas  the  President  of  the  United  States,  acting  un- 
der and  by  virtue  of  the  authority  vested  in  him  by  Para- 
graph (d),  Section  326  of  the  Nationality  Act  of  1940 
(54  Stat.  1150;  8  U.  S.  C.  726),  has  by  Executive  Order 
No.  9372  dated  August  27,  1943,  excepted  from  the 
classification  of  "alien  enemy"  all  persons  whom  the  ap- 
propriate District  Director  of  Immigration  and  Natural- 
ization shall,  after  investigation  fully  establishing  their 
loyalty,  certify  as  persons  loyal  to  the  United  States;  and 

Whereas  investigation  fully  establishes  that  the  appli- 
cant named  below  is  a  person  loyal  to  the  United  States; 

Now,  Therefore,  I,  the  undersigned,  acting  pursuant  to 
and  by  virtue  of  the  discretion  vested  in  me  by  the 
President  of  the  United  States  in  the  Executive  Order 
hereinbefore  referred  to,  do  hereby  certify  Ether  Pupko 
to  be  a  person  loyal  to  the  United  States  and  as  such 
entitled  to  exception  from  the  classification  of  "alien 
enemy"  for  the  sole  and  only  purpose  of  applying  for 
naturalization  as  a  citizen  of  the  United  States. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  at 
Los  Angeles,   California,  this  twenty-fifth  day  of  April 
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in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

forty-five. 

Albert  Del  Guercio 
ALBERT  DEL  GUERCIO 
District  Director  of  Immigration  and  Naturalization 
Los  Angeles  District  [8] 

[Endorsed]  :    Filed  Apr.  26,  1945.   [9] 
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In  the  District  Court  of  the  United  States, 
Southern  District,  Central  Division,  at  Los  Angeles. 

In  the  Matter  of  the  Petition  for  Naturalization  of 
ESTHER  PUPKO.     No.  119703 

MOTION  FOR  DENIAL 

To  the  Honorable,  the  District  Court  of  the  United  States 
at  Los  Angeles: 

The  United  States  of  America  moves  the  Court  for  an 
order  denying  the  aforesaid  petition  for  naturalization  on 
the  grounds  that:  Petitioner  has  failed  to  establish  good 
moral  character  for  the  period  required  by  law. 

Dated  this  18th  day  of  September,  1945. 

For  the  United  States: 

ALBERT  DEL  GUERCIO, 

District  Director, 

Immigration  and  Naturalization  Service, 

U.  S.  Department  of  Justice 

By  M.  E.  Barth 

Naturalization  Examiner  [10] 

[Endorsed]:    Filed  Sep.  19,  1945.  [11] 
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U.  S.  Exh  #1 
No.  480 
In  the  City  Court  of  the  City  of  Palm  Springs, 
County   of   Riverside,    State   of   California. 

The  People  of  the  State  of  California, 

Plaintiff, 
vs. 
Elaine  Parker, 

Defendant. 

1943.  Feb.  1.  Complaint  upon  oath  made  by  Ralph 
Sturkie  and  filed  accusing  Elaine  Parker  of  the  commis- 
sion of  the  offense  of  violation  of  Sec.  2,  Ordinance  No. 
126,   City  of  Palm  Springs. 

Feb.   1.     Bail  fixed  at  $250.00. 

Feb.  1.  Defendant  brought  into  court  and  arraigned. 
Complaint  read  to  defendant  and  she  is  informed  of  her 
legal  rights.  Defendant  gives  her  true  name  as  Esther 
Pupko — complaint  amended. 

Feb.   1.     Defendant  pleads:    Not  guilty. 

Feb.   1.     Defendant  waives  a  trial  by  jury. 

Feb.  1.  Trial  set  for  Feb.  5,  1943,  at  eleven  o'clock 
A.  M. 

Feb.  5.  Cause  called  for  trial.  Consolidated  for  trial 
with  case  No.  481,  People,  etc.  vs.  Carole  Palmer. 

Complaint  amended  with  leave  of  court,  adding  Count 
2,  charging  violation  Ordinance  No.  127,  City  of  Palm 
Springs. 

Defendant  re-arraigned.  Pleads  not  guilty  to  Count  1 ; 
guilty  to  Count  2. 

Witnesses  sworn  and  examined  by  the  People: 

Ralph  Sturkie 
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Witnesses   sworn  and  examined   for   Defendants: 

Esther  Pupko 
Carole  Palmer 

Feb.  5.  Verdict  of  Court:  Defendant  guilty  on  both 
counts. 

Feb.  5.  Judgment:  Wherefore  it  is  by  the  court  Or- 
dered and  Adjudged  that  the  said  defendant  Esther  Pupko 
is  guilty  of  the  crime  of  violation  of  Ordinance  126 
Sub  2  and  Ordinance  127  of  City  of  Palm  Springs,  and 
that  for  said  offense,  said  defendant  be  imprisoned  in  the 
county  jail.  County  of  Riverside,  State  of  California, 
for  the  term  of  ten  days,  suspended  upon  condition  de- 
fendant departs  from  City  of  Palm  Springs  before 
o'clock  February  1943,  and  does  not  return  prior  to  ex- 
piration of  one  year  from  date  hereof. 

Done  in  open  Court  this  5th  day  of  Feb.   1943. 
Guy  Pinney 

Judge  of  the  City  Court. 

I  hereby  certify  that  the  above  is  a  full,  true  and  ac- 
curate copy  of  the  docket  entries,  and  all  of  the  same, 
in  the  above-entitled  action  No.  480  in  said  Court,  entitled 
The  People  of  the  State  of  California,  Plaintiff  vs. 
Elaine  Parker  Esther  Pupko,  Defendant,  as  the  same  ap- 
pear of  record  this  date  in  Docket  No.  2  at  Page  180 
of  the  City  Court  of  the  City  of  Palm  Springs,  River- 
side County,  State  of  California,  which  said  Docket  is 
now  in  my  official  custody. 

Witness  my  hand  and  seal  this  21st  day  of  February, 
1945. 

Guy  Pinney 
City  Judge,  City  of  Palm  Springs  [12] 
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ORDINANCE  NO.  126 

An  Ordinance  of  the  City  of  Palm  Springs 
Prohibiting  Disorderly  Conduct. 

The  City  Council  of  the  City  of  Palm  Springs  does 
ordain  as  follows: 

Section  1 :  No  person  at  any  time  within  this  City 
shall  solicit  any  other  person  to  have  sexual  intercourse 
with  any  person  of  the  opposite  sex  to  whom  the  person 
solicited   is   not  married. 

Section  2:  No  person  shall  occupy  or  resort  to  any 
public  park,  any  of  the  buildings  therein,  or  to  any  room, 
rooming  house,  lodging  house,  residence  apartment  house, 
hotel  or  other  building  within  the  City  with  a  person  to 
whom  he  or  she  is  not  married,  either  for  the  purpose  of 
having  sexual  intercourse  or  any  other  immoral  purpose. 

Section  3:  No  person  within  the  City  shall  cause, 
procure,  induce,  persuade,  invite,  suggest  or  encourage 
any  other  person  to  patronize  a  prostitute  or  house  of 
prostitution  or  direct  or  conduct  another  to  a  prostitute 
or  place  where  prostitutes  may  be  hired  or  obtained.  No 
person  within  the  City  shall  take,  or  offer  or  agree  to 
take  another  person  to  any  place  with  knowledge  or  rea- 
sonable cause  to  believe  that  such  taking,  offering  or 
agreeing  to  take  the  other  is  for  the  purpose  of  prostitu- 
tion, or  other  immoral  purpose. 

Section  4:  No  person  shall  rent,  or  allow  the  use  of 
any  room  or  apartment  within  the  City  with  knowledge 
that  such  room  or  apartment  is  to  be  used  for  the  pur- 
pose of  sexual  intercourse  between  persons  who  are  not 
married  to  each  other. 

Section  5 :  No  driver  of  any  taxicab  or  other  vehicle 
used  to  transport  persons  for  hire,  shall  permit  any  per- 
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son  to  occupy  or  use  such  vehicle  for  the  purpose  of 
prostitution  or  lewdness,  nor  shall  such  driver  direct,  take 
or  transport  any  person  to  any  building  or  place,  or  to 
any  other  person,  with  knowledge  or  reasonable  cause  to 
believe  that  the  purpose  of  such  direction,  taking  or  trans- 
porting is  lewdness  or  prostitution. 

Section  6:  Any  person  violating  any  of  the  provisions 
of  this  ordinance  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punishable  by  a  fine  of 
not  more  than  Three  Hundred  ($300.00)  Dollars,  or  by 
imprisonment  in  the  Riverside  County  Jail  for  a  period 
of  not  more  than  three  (3)  months,  or  by  both  such 
fine  and  imprisonment.  Such  person  shall  be  deemed 
guilty  of  a  separate  ofifense  for  every  day  during  any 
portion  of  which  any  violation  of  any  provisions  of  this 
ordinance  is  committed,  continued  or  permitted  by  such 
person,  and  shall  be  punishable  therefor  as  provided  in 
this  ordinance. 

Section  7:  The  City  Clerk  is  hereby  ordered  and  di- 
rected to  certify  to  the  passage  of  this  ordinance  and  to 
cause  the  same  to  be  published  once  in  The  Palm  Springs 
Limelight  News,  a  newspaper  of  general  circulation, 
printed,  published  and  circulated  in  the  City  of  Palm 
Springs.  This  ordinance  shall  be  in  full  force  and 
eflfect  thirty  days  after  passage. 

F.  V.  SHANNON 

Mayor  of  the  City  of  Palm  Springs 

Attest : 

VIRGINIA  R.  O'BRIEN, 

Acting  City  Clerk  of  the  City  of  Palm  Springs, 
California 
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I,  the  undersigned,  Acting  City  Clerk  of  the  City  of 
Palm  Springs,  California,  hereby  certify  that  the  fore- 
going ordinance,  being  Ordinance  No.  126  of  the  City 
of  Palm  Springs,  was  introduced  at  a  meeting  of  the  City 
Council  of  said  City  held  on  the  4th  day  of  November, 
1942,  and  was  then  read  in  full  and  was  passed  at  an 
adjourned  regular  meeting  of  said  Council  held  on  the 
18th  day  of  November,  1942,  by  the  following  vote:  [13] 

Ayes:  Councilmen  Adams,  Connell,  Housman,  Boyd, 
Sorum  and  Mayor  Shannon. 

Noes :     None. 

Absent:     Councilman  Bacon  L.  Cliffton. 

I  further  certify  that  said  Ordinance  was  thereupon 
signed  by  F.  V.  Shannon,  Mayor  of  the  City  of  Palm 
Springs,  and  attested  by  Virginia  R.  O'Brien,  Acting 
City  Clerk  of  said  City. 

Witness  my  hand  and  the  seal  of  said  City  this  19th 
day  of  November,  1942. 

(City  Seal)  VIRGINIA  R.  O'BRIEN 

Acting  City  Clerk  of  the  City  of  Palm  Springs, 
California 

I  hereby  certify  that  the  foregoing  ordinance  and  cer- 
tificate were  published  November  20,  1942  in  the  Palm 
Springs  Limelight-News,  a  weekly  newspaper  of  general 
circulation  printed,  published  and  circulated  in  the  City 
of  Palm  Springs. 

City  Clerk  of  Palm  Springs,  California  [14] 


14  Albert  Del  Gnercio,  etc. 

In  the  Jdijficc's  City  Court  of  the  City  of  Palm  Springs 
Township  County  of  Riverside,  State  of  California 

No.  480 

The  People  of  the  State  of  California, 

Plaintiff, 

vs. 

Elaine  Parker 
Esther  Pupko 

Defendant 
COMPLAINT— CRIMINAL 
Ralph   Sturkie  being   first  duly   sworn,   on   oath   says: 
That  the  crime  of  a  misdemeanor,  to-wit:    violation  of 
Section   2   of   Ordinance   No.    126  of  the   City  of   Palm 
Springs  has  been  committed,  and  that  the  above  named 
defendant  Elaine  Parker  Esther  Pupko  is  guilty  thereof; 
Committed  as  follows: 

That  said  Elaine  Parker  Esther  Pupko  in  the  City  of 
Palm  Springs  in  the  City  of  Palm  Springs  Township  in 
the  County  of  Riverside,  State  of  California,  on  or  about 
the  31st  day  of  January,  1943,  did  wilfully  and  unlaw- 
fully resort  to  a  public  park,  building  therein,  room,  room- 
ing house,  lodging  house,  residence,  apartment  house, 
hotel  or  other  building  within  the  City  of  Palm  Springs, 
to-wit:  Room  32,  Royal  Palms  Annex  at  226  N.  Palm 
Canyon  Dr.,  with  a  person  to  whom  said  defendant  was 
not  married,  for  the  purpose  of  having  sexual  intercourse, 
and  for  other  immoral  purposes.      [RMS-GP,  J] 
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For  a  second  count  being  an  offense  of  the  same  class, 
to-wit,  a  misdemeanor,  to-vvit,  a  violation  of  Ordinance 
No.  127,  of  the  City  of  Palm  Springs,  has  been  com- 
mitted and  that  the  above  named  defendant  is  guilty 
thereof,  committed  as  follows:  the  said  defendant  in  the 
City  of  Palm  Springs,  County  of  Riverside,  State  of  Cali- 
fornia, on  or  about  the  26th  day  of  January,  1943,  did 
willfully  and  unlawfully  write  and  allow  to  be  written 
upon  the  register  of  the  Royal  Palms  Hotel  Annex,  a 
hotel,  the  name,  quote  "Elaine  Parker"  being  other  than 
her  true  name,  the  said  defendant  being  then  afi4  [2/5/43 
RWS  GP,  J]  person  engaging  and  to  whom  there  was 
furnished  a  room  at  said  hotel. 

Whereof  complainant  prays  that  a  warrant  of  arrest 
may  be  issued  for  the  said  defendant  and  that  ....he....  be 
dealt  with  according  to  law. 

Ralph  Sturkie 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
Feb.,  1943. 

Guy  Pinney 
City  Judge,    City   of   Palm    Springs 
Justice  ei  the  Peace  Townohip 

Riverside  County,  California 

Underscored  portion  and  second  paragraph  constitute 
amendment  to  complaint. 
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A  true  copy  of  the  complaint  in  the  above  entitled  ac- 
tion as  amended. 

Guy  Pinney 
City  Judge,  City  of  Palm  Springs,  Riverside  County, 
California. 

Exhibit  "B"  [15] 

ORDINANCE  NO.  127 

An   Ordinance  of  the   City  of   Palm   Springs   Requiring 
Registration  in  Hotels  and  Repealing  Ordinance  No.  17. 

The  City  Council  of  the  City  of  Palm  Springs  does  or- 
dain as  follows: 

Section  1 :  Every  owner,  keeper  or  proprietor  of  any 
lodging  house,  rooming  house  or  hotel  shall  keep  a  regis- 
ter wherein  he  shall  require  all  guests,  roomers  or  lodgers 
to  inscribe  their  names  and  addresses  upon  their  procur- 
ing lodging  or  a  room  or  accommodations.  Said  register 
shall  also  show  the  day  of  the  month  and  year  when  said 
name  was  inscribed,  and  the  room  occupied  or  to  be  oc- 
cupied by  said  lodger,  or  roomer  or  guest  in  such  lodging 
house,  rooming  house  or  hotel.  Said  register  shall  at  all 
times  be  open  to  inspection  by  the  Chief  of  Police  or  any 
regular  policeman  of  the  City  of  Palm  Springs. 

Section  2:  Before  furnishing  any  lodging  for  hire  to 
any  person  in  any  lodging  house,  or  before  renting  any 
room  to  any  person  in  any  rooming  house,  or  before 
furnishing  any  accommodations  to  any  guest  at  any  hotel, 
the  proprietor,  manager  or  owner  thereof,  shall  require 
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the  person  to  whom  such  lodgings  are  furnished,  or  room 
is  rented,  or  accommodations  furnished,  to  inscribe  his 
name  and  address  in  such  register  kept  for  that  purpose 
as  hereinbefore  provided,  and  shall  set  opposite  said  name 
the  time  when  said  name  was  so  inscribed,  and  also  the 
room  occupied  by  such  lodger,  roomer  or  guest. 

Section  3 :  Every  person  engaging  or  to  whom  there 
is  furnished  any  room  or  accommodations  at  a  lodging- 
house,  rooming  house  or  hotel  shall  first  sign  the  register 
and  give  the  information  as  provided  in  the  preceding 
sections. 

Section  4:  No  person  referred  to  in  the  preceding 
Section  three  shall  write  or  allow  to  be  written  any  other 
than  his  true  name  and  address  upon  such  registration, 
nor  shall  any  person  write  thereon  other  than  the  true 
name  and  address  of  any  other  guest  upon  such  regis- 
tration. 

Section  5:  Ordinance  No.  17  of  the  City  of  Palm 
Springs  adopted  August  3rd,  1938,  is  hereby  repealed. 

Section  6.  The  City  Clerk  is  hereby  ordered  and  di- 
rected to  certify  to  the  passage  of  this  ordinance  and 
to  cause  the  same  to  be  published  once  in  the  Palm  Springs 
Limelight-News,  a  newspaper  of  general  circulation, 
printed,  published  and  circulated  in  the  City  of  Palm 
Springs.  This  ordinance  shall  be  in  full  force  and  effect 
thirty  days  after  passage. 

F.  V.  SHANNON, 
Mayor  of  the  City  of  Palm  Springs. 
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Attest : 

VIRGINIA  R.  O'BRIEN, 

Acting  City  Clerk  of  the  City  of  Palm  Springs, 
California. 

I,  the  undersigned,  Acting  City  Clerk  of  the  City  of 
Palm  Springs,  California,  hereby  certify  that  the  fore- 
going ordinance,  being  Ordinance  No.  127  of  the  City  of 
Palm  Springs,  was  introduced  at  a  meeting  of  the  City 
Council  of  said  City  held  on  the  4th  day  of  November, 
1942,  and  was  then  read  in  full  and  was  passed  at  an 
adjourned  regular  meeting  of  said  Council  held  on  the 
18th  day  of  November,  1942,  by  the  following  vote: 

Ayes :  Councilmen  Adams,  Council,  Housman,  Boyd, 
Sorum  and  Mayor  Shannon. 

Nones :     None. 

Absent:     Councilman  Bacon  L.  Cliff  ton. 

I  further  certify  that  said  Ordinance  was  thereupon 
signed  by  F.  V.  Shannon,  Mayor  of  the  City  of  Palm 
Springs,  and  attested  by  Virginia  R.  O'Brien,  Acting 
City  Clerk  of  said  City. 

Witness  my  hand  and  the  seal  of  said  City  this  19th 
day  of  November,  1942. 

(City  Seal)  VIRGINIA  R.  O'BRIEN, 

Acting  City  Clerk  of  the  City  of  Palm  Springs, 
California. 
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(Vft«)  In  what  place  in  the  Uniud  Statei  did  you  meet  for  the  firit  lime  your  firtt  witnew  named  bn  the  oppotite  p««t>  -V .</  J*">/^    ^  •  -f-' 

(low  citen  have  you  teen  iha  witneit  each  month  iince  the  date  you  firit  met  him  (her))  .^.G^.V-j^S-e'^.       &\fl/&.K^:j...\^ 

A.  what  place.)     ^l.V.JfC  7  ^*   .^^.S".-;  i^!?" /">-     .  J^T        i  7flt    ^f         .jV.,  W  ^^  5     Tc* /<  , 

(t)  In  what  place  in  the  United  Statea  did  you  meet  lor  the  fint  tunc  your  lecood  witnoa  named  on  the  oppu.ite  pn«>)  J/:^.&.^r'.j7^.' 

h  t^y kir.^M-^^^^' "/-_^'^g^ 

How  often  have  you  teen  thit  witnett  each  month  tuue  the  dau  you  lint  n>et  him  Of)i>,^jY..}Tr.nt:^^S^ VrT-K.-t?'-/^  / 

^    AtwhatpUcei)          .   J~./.U^Is^ )V    '    .S^M^r'^.p^-^'^y^- .---a^- 

()2)^l<vr  you  ever  bem  departed  from  the  UHtiled  Sutet.  or  are  deportation  procecdinga  now  ptndin«  a^iMt  you) JSu.-U 

li  to.  tuu  all  facu  .         -Ji    i^f\ 

(VlfWat  your  father  or  mother  ever  a  citim  of  the  Unbtd  Statct)  ...J\y>r If  to,  jhrt  hJl  p«ticujart  . 

(Wf^  yni  rtgaler  under  the  Alien  Regittration  Act  of  \<H0) ^^...*^.V  -_ j..  _ 

If  JO.  tute  the  number  of  your  Alien  Retutration  Receipt  Card  .     j  .  ^  . .  jfT .  -    (^.  ¥^  .lITi.^Sv "" 

>-0»d  you  youndf  fill  out  thit  form)        .  .^(..^^  If  not.  fhre  the  nt«e  and  addreu  of  the  penon  w^  did  

I  certify  that  all  the  ttatementt  made  by  me  in  thu  tpplicatinn  and  form  are  true  lo  the  beat  of  my  knowledge  and  btjir* 

4-1  i  -     t  ^         %...ixJC7^  £r^^^- 


(»; 


By 


v.,/>7r-.  ..  1^// 
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I  hereby  certify  that  the  foregoing  ordinance  and  cer- 
tificate were  published  November  20,  1942  in  the  Palm 
Springs  Limelight-News,  a  weekly  newspaper  of  general 
circulation,  printed,  published  and  circulated  in  the  City 
of  Palm  Springs. 

City  Clerk  of  Palm  Springs,  California. 

Case  No.  119703.  In  re  Petn.  of  Esther  Pupko.  U.  S. 
Exhibit  #1,  Date  Sep.  28,  1945.  No.  1  Identification. 
Date  Sep.  28,  1945.  No.  1  in  Evidence.  Clerk,  U.  S. 
District  Court,  Sou.  Dist.  of  Calif.  J.  M.  Horn,  Deputy 
Clerk.   [16] 


[Minutes]:    Friday,  September  28,  1945] 

Present:  The  Honorable  Peirson  M.  Hall,  District 
Judge. 

This  matter  coming  on  before  the  Court  for  hearing 
on  the  Petition  of  Esther  Pupko  for  naturalization;  Mark 
E.  Barth,  Naturalization  Examiner,  appearing  for  the 
Government;  the  petitioner  being  present: 

Kathleen  Parker  is  called,  sworn,  and  testifies  for  the 
Government. 

The  petitioner  is  called,  sworn,  and  testifies. 

The  petition  is  ordered  granted  and  the  Oath  of 
Allegiance  is  administered  to  the  petitioner  in  open 
court.  [21] 
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Original 

Form  N-484 

U.  S.   Department  of  Justice 
Immigration   and   Naturalization   Service 

(Edition  of  9-1-43) 

Book  8     Page  340 

Date  September  28th,  1945    List  No.  three 

This  list  consists  of  four  sheets.     Sheet  No.   1. 

NATURALIZATION  PETITIONS 
RECOMMENDED  TO  BE  DENIED 

To  the  Honorable  the  United  States  District  Court  of 
Southern  District  of  California  sitting  at  Los  Angeles, 
California 

Kathleen  Parker ;  Homer  Terrill ;  Gerald  Bolton ;  George 
Scallorn ;  Joseph  Dummel ;  Samuel  Hozman ;  Frank  Burns ; 
Ernestine  Tolin;  Mark  Barth;  Emanuel  Braude;  Ed- 
ward  Davis   duly   designated  under   the   Nationality   Act 

(Name(s)  of  designated  officer (s)) 

of  1940  (54  Stat.  1156)  to  conduct  preliminary  hearings 
upon  petitions  for  naturalization  to  the  above-named  Court 
and  to  make  findings  and  recommendations  thereon,  has 
personally  examined  under  oath  at  a  preliminary  hearing 
the  following  seventy-seven  (77)  petitioners  for  naturali- 
zation and  their  required  witnesses,  has  found  for  the 
reasons  stated  below,  that  such  petitions  should  not  be 
granted,  and  therefore  recommends  that  such  petitions  be 
denied. 
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No. 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 
15 
16 
17 
18 
19 
20 

21 
22 
23 
24 

25 


Petition  No.    Name  of  Petitioner 
2659-M    Victor  John  Rosi 


109903     Adalbert   Frank   Horna 


119703     Esther  Pupko 


122706 


99471 
113496 
104578 

107105 

107895 

R-2430 

3284-M 

3363-M 


26      87314 


27 

87662 

28 

93749 

29 

95486 

30 

97556 

31 

98050 

2,2 

98954 

33 

99080 

34 

99887 

35 

102205 

Beatrice   Kendall    Roy- 
lance 


Leslie  Frank  Meadows 
Wilma  Rauha  Ahlman 
Wolfgang   Hans 

Wohlauer 
lole   Canepari 
Jack   Kestelman 
Virginia  Lee  Berg 
Walter  Henry  Watkins 
Hobert   Andre  Aha- 
ron ian 
Mary    Christine    Strut- 

zel 
Vilma  Hertha  Young 
Gaetano   Erbetra 
Degenhard  Von  Wurm- 

brand-Stuppach 
Hermann    Schmitt 
Lillian   Elizabeth   Myers 
Carlota  Cross 
Jesus  De  La  Rosa 

Luebano 
Frederick  Abel 
Clara    Viola     Kleewein 


Reason  for  Denial 
Petitioner     has     failed     to    establish 
good  moral  character  for  the  period 
required  by  law. 

Petitioner  has  failed  to  establish 
good  moral  character  for  the  period 
required  by  law. 

Petitioner  has  failed  to  establish 
good  moral  character  for  the  period 
required  by  law. 

Petitioner  has  failed  to  establish 
continuous  legal  residence  in  the 
United  States  for  the  period  re- 
quired   by    law. 


Petitioner  Deceased 
Petitioner  Deceased 
Naturalized  Elsewhere 

Naturalized  Elsewhere 
Naturalized  Elsewhere 
Want  of  Prosecution 
Want  of  Prosecution 
Want  of  Prosecution 

Want  of  Prosecution 

Want  of  Prosecution 
Want  of  Prosecution 
Want  of  Prosecution 

Want  of  Prosecution 

Want  of  Prosecution 

Want  of  Prosecution 

Want  of  Prosecution 

Want  of  Prosecution 
Want  of  Prosecution 


Respectfully  submitted, 

M.  E.  Barth 

(Signature  of  officer  in  attendance  at  final  hearing) 

Date    September   28th,    1945.    [22] 
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Original 
Form    N-484-A 

U.   S.  Department  of  Justice 
Immigration   and    Naturalization    Service 

(Edition  of  5-15-44) 

Book  8     Page  343 

Date  September  28th,  1945.     List  No.  three 
This  list  consists  of  four  sheets.    Sheet  No.  four 

ORDER  OF  COURT 

State  of   California  ) 

)  ss: 
County  of   Los   Angeles    ) 

In  the  United  States  District  Court  of  Southern  District 
of  California 

Upon  consideration  of  the  petitions  for  naturalization 
listed  on  List  No.  three  sheet (s)  1  to  four  dated  Sep- 
tember 28th,  1945,  presented  in  open  Court  this  twenty- 
eighth  day  of  September  A.  D.,  1945,  It  Is  Hereby  Or- 
dered that  each  of  the  said  petitions  be,  and  hereby  is, 
denied,  except  those  petitions  listed  below. 

Recommendation  of  Designated  Officer  Is  Disapproved 
as  to  the  Petitions  Listed  Below,  and  each  of  said  petition- 
ers so  listed  having  appeared  in  person,  It  Is  Hereby 
Ordered  that  each  of  them  be,  and  hereby  is,  admitted 
to  become  a  citizen  of  the  United  States  of  America. 
Prayers  for  change  of  name  listed  below  granted,  ex- 
cept in  petition(s)  No 
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Petition  No.  Name  of  Petitioner  Change  of  Name 

1  109903— Adalbert  Frank  Horna  Albert  Frank  Horna 

2  119703— Esther  Pupko  Elaine   Parker 
********* 

It  is  further  ordered  that  petitions  listed  below  be  con- 
tinued for  the  reasons  stated. 

Petition  No.  Name  of  Petitioner  Cause  for  Continuance 

2659-M    Victor  John  Rosi  off  calendar 

122706     Beatrice  Kendall  Roy  lance     Continued  until 

October  26, 
1945 

By  the  Court 

Peirson  M.  Hall 
M.E.B.        Judge.  [23] 


In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  119703-PH 

In  the  Matter  of  the  Petition  of; 

ESTHER  PUPKO 
for  Naturalization 

NOTICE  OF  APPEAL 

To:    Esther  Pupko,  petitioner  and  appellee: 

You  Will  Please  Take  Notice  that  Albert  Del  Guercio, 
District  Director,  Immigration  and  Naturalization  Ser- 
vice, United  States  Department  of  Justice,  District  No. 
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16,  the  respondent  and  appellant  herein,  hereby  appeals 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  and  order  of  the  above 
entitled  District  Court  entered  on  September  28th,  1945, 
and  from  the  whole  thereof,  granting  the  petition  for 
naturalization  of  the  said  Esther  Pupko. 

Dated:   December  26,  1945. 

CHARLES  H.  CARR 

United  States  Attorney 
RONALD  WALKER  and 
CLYDE  C.  DOWNING 

Assistant  United  States  Attorneys 
By  Clyde  C.  Downing 

Attorneys  for  Respondent 

[Endorsed]  :   Filed  &  mid.  copy  to  Esther  Pupko,  petnr. 
Dec.  26,  1945.  [24] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  RECORD 
AND  DOCKET  APPEAL 

Good  cause  appearing  therefor, 

It  Is  Ordered  that  the  time  for  filing  the  record  and 
docketing  the  appeal  in  the  United  States  Circuit  Court 
of  Appeals  for  the  9th  Circuit  be,  and  it  is  hereby, 
extended  to  March  15,  1946. 

Dated:    This  22nd  day  of  January,  1946. 

LEON  R.  YANKWICH 
Judge,  United  States  District  Court 

[Endorsed]:    Filed  Jan.  22,  1946.   [25] 
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[Title  of  District  Court  and  Cause.] 

ORDER   EXTENDING   TIME   TO    FILE   RECORD 
AND  DOCKET  APPEAL 

Good  cause  appearing  therefor, 

It  Is  Ordered  that  the  time  for  fiHng  the  record  and 
docketing  the  appeal  in  the  United  States  Circuit  Court 
of  Appeals  for  the  9th  Circuit  be,  and  it  is  hereby,  ex- 
tended to  March  27,  1946. 

Dated:    This  5  day  of  March,  1946. 

PEIRSON  M.  HALL 

Judge,  United  States  District  Court 

[Endorsed] :    Filed  Mar.  5,  1946.   [26] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  AN  ORDER  DIRECTING  THE 
CLERK  TO  CERTIFY  CERTAIN  NATURALI- 
ZATION RECORDS. 

Comes  Now  Albert  Del  Guercio,  District  Director,  Im- 
migration and  Naturalization  Service,  United  States  De- 
partment of  Justice,  District  No.  16,  and  moves  the  Court 
as  follows :  That  the  Clerk  be  directed  to  certify  the 
following  documents  considered  by  the  Court  in  the  above 
matter  and  include  said  documents  in  the  record  on  ap- 
peal; to  wit, 

1.  Declaration  of  Intention  of  the  Appellee. 

2.  Certificate  of  Arrival   Relating  to  the  Arrival   of 
the  Appellee  in  the  United  States. 

3.  Petition   for   Naturalization  of  the  Appellee. 
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That  said  appellant  on  December  18,  1945,  filed  a  notice 
of  appeal  and  is  now  in  the  process  of  perfecting  said 
appeal,  and  that  it  is  necessary  that  the  above  documents 
be  included  in  the  record  on  appeal  so  that  the  Circuit 
Court  of  Appeals  may  have  before  it  said  documents  con- 
sidered by  the  trial  Court  in  its  determination. 

ALBERT  DEL  GUERCIO 
District    Director,    Immigration    and    Naturalization 
Service,   United   States   Department  of   Justice, 
District  No.  16 

[Endorsed] :    Filed  Mar.  9,  1946.   [27] 


[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING  CLERK  TO  MAKE 

CERTIFICATION  OF  NATURALIZATION 

RECORDS 

It  appearing  that  Albert  Del  Guercio,  District  Director, 
Immigration  and  Naturalization  Service,  United  States 
Department  of  Justice,  District  No.  16,  appellant  herein, 
has  filed  a  notice  of  appeal  on  December  28,  1945,  in  the 
above  matter  and  is  now  in  the  process  of  perfecting 
said  appeal;  it  also  appearing  that  under  section  341(e) 
of  the  Nationality  Act  of  1940  (Title  8  U.  S.  C.  A. 
741(e))  the  Clerk  is  prohibited  from  making  certification 
of  Naturalization  records  without  an  order  of  Court; 
and  said  appellant  having  filed  motion  for  an  order 
directing  the  Clerk. to  certify  said  records,  and  good  cause 
appearing  therefor;    • 
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It  Is  Ordered  that  the  Clerk  of  this  Court  issue  its  cer- 
tification of  the  following  naturalization  records;  to  wit, 

(1)  Declaration  of  Intention  of  the  Appellee, 

(2)  Certificate   of   Arrival   relating-  to   the   arrival   of 
the  appellee  in  the  United  States, 

(3)  Petition  for  naturahzation  of  the  appellee;  [28] 
and  to  be  included  as  a  part  of  the  record  on  appeal 
herein. 

Dated:   This  13  day  of  March,  1946. 

PEIRSON  M.  HALL 

Judge,  United  States  District  Court 

[Endorsed]  :    Filed  Mar.  9,  1946.  [29] 


[Title  of  District  Court  and  Cause.] 

MOTION  OF  APPELLANT  FOR  ORDER  DIRECT- 
ING THAT  DOCUMENT  CONSIDERED  BY 
THE  COURT  AND  WITHDRAWN  BE  RE- 
TURNED TO  THE  FILES  TO  BE  INCLUDED 
AS  PART  OF  RECORD  ON  APPEAL 

Comes  Now  Albert  Del  Guercio,  District  Director,  Im- 
migration and  Naturalization  Service,  United  States  De- 
partment of  Justice,  District  No.  16,  appellant  herein, 
and  moves  the  Court  for  an  order  directing  the  Qerk 
of  this  Court  to  file  the  document  designated  as  "Appli- 
cation for  a  Certificate  of  Arrival  and  Preliminary  Form 
for  Petition  for  Naturalization"  considered  by  the  Court 
upon  the  hearing  in  the  above-entitled  matter  on  Septem- 
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ber  28,  1945,  and  withdrawn  upon  request  of  the  appel- 
lant at  the  time  of  the  hearing.  That  said  appellant  filed 
a  notice  of  appeal  herein  on  December  28,  1945,  and  is 
now  in  the  process  of  perfecting  said  appeal,  and  it  is 
necessary  that  said  document  be  made  a  part  of  the  rec- 
ord on  appeal  so  that  the  Circuit  Court  of  Appeals  may 
have  before  it  all  of  the  documents  considered  by  the  trial 
Court  in  its  determination. 

ALBERT  DEL  GUERCIO 
District    Director,    Immigration    and    Naturalization 
Service,   United   States   Department  of   Justice, 
District  No.  16  [30] 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

In  the  United  States  of  America 

Southern  District  of  California,  Central  Division 

State  of  California  ) 

)  ss 
County   of   Los   Angeles    ) 

Mark  E.  Earth,  being  first  duly  sworn,  deposes  and 
says: 

That  he  was  present  at  the  hearing  on  September  28, 
1945  of  the  petition  of  Esther  Pupko  for  naturalization, 
and  in  his  official  capacity  as  Naturalization  Examiner 
of  the  Immigration  and  Naturalization  Service,  United 
States  Department  of  Justice,  he  personally  questioned 
the  said  Esther  Pupko  in  open  court  before  the  Honorable 
Peirson  M.  Hall,  presiding  judge  of  the  court; 
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That  during-  the  course  of  the  hearing  on  the  said 
petition  for  naturaHzation  the  annexed  Immigration  and 
NaturaHzation  Service  Form  N-400,  entitled  "AppHca- 
tion  for  Certificate  of  Arrival  and  Preliminary  Form  for 
Petition  for  Naturalization,"  which  is  made  a  part  of 
this  affidavit,  was  identified  by  the  said  Esther  Pupko 
as  having  been  executed  by  her  and  was  used  in  evidence 
during  the  hearing,  and  that  the  said  Form  N-400  here- 
in referred  to  is  identical  with  and  is  the  same  document 
used  at  the  hearing  and  referred  to  in  the  reporter's 
transcript  beginning  at  page  8  and  withdrawn  from  the 
evidence  at  his  request,  with  permission  of  the  court  at 
the  close  of  the  hearing,  as  reflected  by  the  reporter's 
transcript  at  page  41;  [31] 

That  the  affiant,  Mark  E.  Barth,  says  that  he  is  the 
person  who  makes  the  aforesaid  affidavit;  that  he  has 
read  the  same  and  knows  the  contents  thereof;  and  that 
the  same  is  true  according  to  the  best  of  his  knowledge, 
information  and  belief. 

MARK  E.  BARTH 

Subscribed  and  sworn  to  before  me  this  12th  day  of 
March,   1946. 

EDMUND  L.   SMITH 

Clerk  U.  S.  District  Court,  Southern  District  of 

California 

By  Geo.  E.  Ruperich 
Deputy  Clerk  of  the  United  States  District 

Court 

[Endorsed] :    Filed  Mar.  9,  1946.  [32] 
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[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California,  Friday,  September  28,  1945 
Appearances : 

For  the  Government:     Mark  E.  Barth,  Esq.,  Naturali- 
zation Examiner. 

For  the  Applicant:     In  Propria  Persona. 
Los   Angeles,    California,    Friday,    September   28,    1945. 

3:30  P.  M. 

The  Court:     Which  one  do  you  want  to  take  up  first, 
Mr.  Barth? 

Mr.  Barth:  We  will  take  up  the  matter  of  Esther 
Pupko. 

The  Court:     Come  forward  and  be  sworn. 

ESTHER   PUPKO, 

called  as  a  witness  in  her  own  behalf,  having  been  first 
duly  sworn,  testified  as   follows: 

Direct  Examination 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     My  name  is  Esther  Pupko. 

The  Clerk:     And  your  residence? 

The  Witness:     726  North  Van  Ness  Avenue. 

The  Clerk:     Take  the  stand,  there. 

Mr.  Barth:  If  the  Court  please,  the  recommendation 
now  is  based  upon  the  arrest  and  conviction  within  the 
statutory  period,  at  Palm  Springs,  California,  in  1943 
of  the  petitioner.  The  petitioner  was  convicted  of  a  city 
ordinance  on  a  morals  charge  and  of  having  registered  in 
a  hotel  under  a  name  other  than  her  own  true  name. 
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(Testimony  of  Esther  Pupko)     . 

The  Court:     That  is  the  only  conviction? 

Mr.  Barth:     That  is  the  only  conviction. 

The  Court:  She  was  convicted  of  a  violation  of  two 
ordinances,  and  but  one  conviction.   [2*] 

Mr.  Barth:  There  were  two  counts  on  which  she  was 
convicted. 

The  Court:  One  involving  a  morals  charge,  in  regis- 
tration at  a  hotel.     It  was  the  same  act,  I  suppose? 

Mr.  Barth:  No.  She  registered  at  the  hotel  some 
days  prior.  The  arrest  for  the  morals  charge  occurred 
four  or   five  days  after  her  registration  there. 

The  Court:     I  see. 

Mr.  Barth:  Then  on  the  further  ground  that  the  peti- 
tioner throughout  the  proceedings  has  denied  that  she 
had  ever  been  arrested,  gave  false  testimony  at  the  time 
she  filed  her  petition  for  naturalization,  and  until  con- 
fronted with  the  evidence  that  she  had  been  arrested,  and 
she  then  said  that  she  had  determined  not  to  reveal  it, 
feeling  that  should  she  do  so  her  application  would  be 
denied  immediately,  but  that  if  she  didn't  tell  us  about  it 
she  would  find  out  and  she  would  have  a  chance  to  ex- 
plain it. 

The  Court:  This  petition  was  filed  under  the  general 
provisions  of  the  Nationality  Act? 

Mr.  Barth:  Yes,  your  Honor.  The  five-year  period 
applies,  dating  back  to  July  12,  1939.  The  petition  was 
filed  on  July  12,  1944. 

The  Court:     All  right.     Proceed. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Testimony  of  Esther  Pupko) 

Mr.  Barth:  For  the  purpose  of  the  record,  your 
Honor,  I  would  like  to  introduce  at  this  time  into  evi- 
dence—   [  3  ] 

The  Court:     Do  you  have  a  lawyer? 

The  Witness:     No,  I  don't,  your  Honor. 

The    Court :     Don't   you   want   a   lawyer  ? 

The  Witness:  Well,  is  there  any  reason  why  I  can't 
be  my  own  lawyer  and  can  speak  for  myself? 

The  Court:     There  isn't  any  reason  at  all. 

The  Witness:     Thank  you. 

Mr.  Barth:  Your  Honor,  I  desire  to  introduce  in  evi- 
dence a  copy  of  the  two  city  ordinances  that  the  petitioner 
was  charged  with,  and  a  certified  copy  of  the  complaint 
filed  against  the  petitioner  in  Riverside,  and  a  certified 
copy  of  the  court  docket  record  showing  the  history  of 
the  case. 

The  Court:     You  have  seen  all  of  these,  have  you? 

The  Witness:  I  don't  know  whether  I  have  or  not, 
your  Honor.       I  don't  know  what  those  are. 

The  Court :  Here  is  the  complaint  in  the  criminal  case. 
You  saw  that? 

The  Witness:     Yes. 

The  Court:     You  have  seen  the  docket  record? 

The  Witness:  I  don't  remember.  No,  I  haven't  seen 
this  at  all. 

The  Court:  And  the  ordinance  prohibiting  disorderly 
conduct  ? 

The  Witness:     Well,  I— 

The  Court:  Well,  let  me  read  this  one,  and  you  can 
read  [4]  that  one  (indicating). 


vs.  Esther  Pupko  35 

(Testimony  of  Esther  Pupko) 

The  Witness:     I  understand  what  it  is,  though. 

The  Court:     You  understand  what  it  is? 

The  Witness:  Oh,  I  think  so.  You  see,  I  had  an  in- 
terview with  a  Mr.  Simeral,  and  at  that  time  he  ex- 
plained to  me  the  facts  of  the  case,  because  I  never  did 
understand  them  myself  quite  clearly.  Your  Honor,  may 
I  ask  you  something? 

The  Court:     In  just  a  minute. 

The  Witness:     Oh,  all  right. 

The  Court:  Well,  you  understand  that  this  ordinance 
here,  in  Section  2,  says  that  no  persons  shall  occupy  or 
resort  to  any  building  or  rooming  house  with  a  person 
to  whom  he  or  she  is  not  married,  either  for  the  purpose 
of  having  sexual  intercourse  or  any  other  immoral  pur- 
pose. This  complaint  charges  you  with  resorting  at  a 
rooming  house,  to-wit,  room  32,  Royal  Palms  Annex,  and 
so  forth,  with  a  person  to  whom  you  were  not  then 
married,  for  the  purpose  of  having  sexual  intercourse. 
You  understand  that,  do  you? 

The  Witness:  Well,  the  complaint  was  false;  the 
charge  was  false. 

The  Court:  You  understand  the  law,  and  that  that  is 
what  the  complaint  states? 

The  Witness:     Yes.     I  understand  that. 

The  Court:  And  in  the  second  count  it  says  you 
registered  at  a  hotel  under  a  name  other  than  your  own, 
in  violation  of  [5]  the  ordinance  at  Palm  Springs.  You 
understand  that? 

The  Witness:     I  understand  that,  although — 

The  Court:  We  will  come  to  that  later.  You  under- 
stand that? 
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The  Witness:     Yes,  I  do,  your  Honor. 

The  Court:  Excuse  me  a  moment.  All  right,  pro- 
ceed. 

Mr.  Barth:  I  wish  to  clarify  one  point  there,  your 
Honor.  The  docket  record  shows  the  complaint  was 
amended. 

The  Witness:     That  is  true. 

The  Court:     The  complaint  was  amended? 

Mr.  Barth:     At  the  time  of  the  hearing. 

The  Court :  It  says,  "Complaint  amended  with  leave 
of  court,  adding  Count  2,  charging  violation  of  Ordinance 
No.  127  City  of  Palm  Springs,"  which  is  the  ordinance 
making  it  an  offense  to  register  in  a  hotel  room  under 
some  name  other  than  your  own. 

Mr.  Barth:  Does  your  Honor  have  the  copy  of  the 
complaint  there? 

The  Court:  Yes.  I  see  the  underscoring  here,  "and 
for  other  immoral  purposes,"  but  it  doesn't  say  anything 
in  the  docket  about  it. 

Mr.  Barth:  In  the  certification  of  the  complaint  I 
think  that  the  judge  certifies  that  the  amendment  was 
made  at  the  time  of  the  hearing. 

The  Court:  Oh,  I  see  the  notation,  "underscored  por- 
tion [6]  and  second  paragraph  constitute  amendment  to 
complaint." 

Mr.  Barth:  I  mention  that  so  as  to  get  the  record 
clear  in  your  mind  as  to  what  it  is,  your  Honor. 

The  Court:     Very  well. 

Now,  don't  worry.  You  are  going  to  get  a  full  op- 
portunity to  tell  your  story. 
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The  Witness:     Thank  you. 
By  Mr.  Barth: 

Q.  Miss  Pupko,  on  or  about  July  12,  1944,  you  filed 
in  this  court  a  petition  for  naturalization,  under  the 
general  provisions  of  the  Nationality  Act  of   1940? 

A.     Yes,  sir. 

Q.  Now,  in  connection  with  that  petition  you  did  file 
prior  to  that  time  an  application  to  be  used  by  the 
Service  in  connection  with  your  petition? 

A.  I  am  sorry,  I  don't  think  I  understand  what  yon 
mean. 

Q.  Did  you  file,  prior  to  July  12,  1944,  an  applica- 
tion to  be  used  by  the  Service  in  connection  with  your 
petition?  A.     By  the  Service? 

Q.     The  Immigration  and  Naturalization  Service? 

A.  The  first  time  I  filed  a  petition  was  in  New  York 
City,  prior  to  coming  to  California,  but  after  that  I  came 
to  California,  and  under  the  law  you  have  to  reside  six 
months  in  a  state  before  you  can  even  file  a  petition. 
Isn't  that  true?  So  I  filed  a  petition  here  in  Cali- 
fornia.  [7] 

The  Court:     He  just  asked  you  if  you  filed  it. 

The  Witness:     Yes,  I  said  I  did. 

Q.  By  Mr.  Barth:  I  will  show  you  an  application 
form,  and  ask  you  if  you  have  ever  seen  this. 

A.     Yes,  I  filled  this  out  myself. 

Q.  Will  you  examine  that  application  form  on  both 
sides?     Is  that  entirely  in  your  handwriting? 

A.  Yes,  this  is  my  handwriting,  my  printing,  and  my 
signature. 
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Q.  And  is  this  your  signature  on  the  reserve  side  of 
it,  Miss  Pupko?  A.     Yes,  sir. 

Q.  I  direct  your  attention  to  Question  No.  30  on  the 
appHcation  form,  reading  as  follows: 

"Have  you  ever  been  arrested  or  charged  with  vio- 
lation of  any  law  of  the  United  States,  or  state,  or 
any  city  ordinance,  or  traffic  regulation?  If  so,  give 
full  particulars." 

There  appears  the  printed  answer,  "No."  Did  you 
make  that  answer  to  that? 

A.  Yes,  I  did,  but  I  told  Mr.  Simeral  why  I  did  it, 
and  you  stated  what  the  reason  was  just  a  few  moments 
ago. 

Q.     This  is  the  application  filed  July  12,  1944? 

A.  That  is  correct.  Your  Honor,  I  explained  the 
reason  I  did  that  was  because,  after  all,  I  don't  know 
the  procedure  [8]  of  law,  and  I  didn't  know  if  they 
would  completely  abandon  my  petition  if  I  said  that  I  had 
been  convicted,  because  I  say  I  was  falsely  convicted, 
and  I  don't  suppose  the  law — I  don't  know  if  the  law 
takes  that  into  consideration  or  not,  in  the  petition  for 
naturalization,  but  I  thought  that  if  I  would  say,  "No," 
why  I  knew  that  I  would  be  under  investigation,  and  I 
welcomed  that  investigation,  because  I  knew  if  they  did 
investigate  they  would  call  me  into  account  to  state  the 
facts  of  the  case,  which  is  what  I  wanted,  and  which  is 
just  what  happened. 

In  my  interview  with  Mr.  Simeral  I  explained  all  the 
facts  in  the  case.  I  explained  how  I  was  threatened  with 
arrest  by  this  police  officer  who  tried  to  force  all  his 
attentions  on  me,  and  who  carried  out  his  threat. 
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Mr.  Barth:  May  it  please  the  court,  we  find  this 
situation  in  some  of  these  cases,  but  the  government  is 
not  prepared  to  retry  a  criminal  case  where  there  is  a 
record  of  conviction.  I  do  not  want  to  limit  the  peti- 
tioner, but  I  want  to  make  the  objection  that  this  is  im- 
material. 

The  Court :  Let's  proceed  with  the  questioning,  and  we 
will  get  to  your  side  of  it  when  the  government  gets 
through  with  their  side. 

Q.  By  Mr.  Barth:  Now,  Miss  Pupko,  on  July  12. 
1944,  you  appeared  at  the  office  of  the  Immigration  and 
Naturalization  Service  and  filed  your  petition? 

A.     Yes,  sir.  [9] 

Q.  And  you  appeared  with  your  two  witnesses,  Jean 
Chayet  and  Sally  Leonard?  A.     Right. 

Q.  And  you  were  called  into  an  examination  room 
and  called  before  Mr.  Davis?  A.     Yes. 

Q.     Did  you  make  a  statement?  A.     Yes. 

Q.     At  that  time  you  were  placed  under  oath? 

A.     Yes,  I  was. 

Q.     And  sworn  to  tell  the  truth? 

A.     Yes,  I  was. 

Q.  At  that  time  did  he  ask  you  questions  concern- 
ing that  application  that  has  been  ofifered  in  evidence 
here,  as  to  your  name  and  address,  when  you  came  to  this 
country,  whether  you  were  married,  and  asked  you  if  you 
had  ever  been  arrested? 

A.     Yes,  he  did,  and  I  said,  "No." 

Q.     You  said  "No"?  A.     Yes,  sir. 
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Q.     He  asked  you  if  you  had  been  on  relief? 

A.  I  don't  recall  his  asking  that  question.  Perhaps 
he  did. 

Q.     He  asked  you  questions  about  the  government? 

A.  Yes,  he  asked  me  questions  concerning  civic  mat- 
ters.   [10] 

Q.  At  the  time  you  answered  Mr.  Davis,  "No,"  you 
knew  the  answer  was  false,  didn't  you? 

A.     Yes,  I  did. 

Q.  Now,  subsequent  to  your  examination,  your  wit- 
nesses were  examined  one  at  a  time,  weren't  they? 

A.     Yes,  they  were. 

Q.  And  after  they  were  examined,  you  all  three  were 
called  to  appear  before  the  Clerk  of  the  United  States 
District  Court  and  were  sworn  in?  A.     Yes. 

Q.  Did  you  execute  the  petition  for  naturalization 
which  you  filed  on  that  day?  A.     Yes,  sir. 

Q.  And  after  that  time  you  went  into  a  hearing  room, 
after  you  signed  the  petition  before  the  clerk  you  pro- 
ceeded to  a  hearing  room,  you  and  your  witnesses  to- 
gether ? 

A.  I  don't  recall.  I  can't  seem  to  remember  if  we 
went. 

Q.  Didn't  you  go  with  the  two  witnesses,  and  all  of 
you  were  in  a  room  together? 

A.     Yes,  I  remember  now.     Yes,  indeed. 

Q.  And  at  that  time  Miss  Parker,  the  young  lady 
sitting  here,  examined  you?  A.     No. 

Q.     Didn't  this  young  lady  here  examine  you? 

A,     I  don't  recall  it.     It  is  possible  [11] 
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Q.  At  that  time  did  she  give  you  an  oath  to  tell  the 
truth? 

A.  I  remember  we  went  into  a  court  room,  and  the 
judge  was  a  woman,  and  it  might  have  been  the  young 
lady  sitting  here.     I  don't  remember. 

Q.  At  that  time  she  swore  you  and  your  witnesses  to 
tell  the  truth?  A.     Yes;  yes. 

Q.  She  also  swore  you  to  the  effect  that  all  testimony 
given  before  Mr.  Davis  had  been  true?  A.     Yes. 

Q.  And  did  she  ask  you  at  that  time  if  you  had  been 
arrested  ? 

A.  I  don't  recall  her  asking  me  individual  questions. 
She  may  have,  but  I  don't  recall.  It  seems  to  me  she 
asked  me  if  I  had  answered  truthfully  all  questions  asked. 
She  may  have  asked  me  that  question  particularly,  but 
I  don't  recall. 

Q.     You  don't  recall  whether  she  asked  you  or  not? 

A.     No,  I  don't. 

Q.  If  you  had  been  asked  the  question,  your  answer 
would  have  been  "No"? 

A.  Well,  to  tell  the  truth.  I  am  sorry,  now,  but  you 
don't  know  what  you  would  do. 

The  Court:     I  think  that  is  speculative,  counsel. 

The  Witness:  I  don't  know  what  I  would  have  done 
at  the  [12]  time. 

Q.     By  Mr.  Barth :     What  did  she  ask  you 't 

A.  I  think  she  asked  me  if  all  questions  I  had  an- 
swered, if  I  had  answered  them  truthfully,  to  the  best 
of  my  knowledge,  and  I  think  that  was  the  procedure. 
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Q.     Is  that  the  only  thing  she  asked  you? 

A.  I  can't  remember,  sir,  the  exact  words  she  spoke 
to  me.     That  was  over  two  years  ago. 

Q.     Did  she  ask  you  any  more  questions? 

A.  I  can't  remember.  I  do  remember  her  asking  me 
if  I  answered  the  questions  honestly,  and  I  swore  to  it, 
and  that  one  question  I  had  not  answered  correctly. 

Q.     Did  she  ask  you  if  you  were  married? 

A.  Well,  I  remember  the  examiner  asking  me  that.  I 
can't  remember  if  Miss  Parker,  you  say  her  name  is,  if 
she  asked  me  if  I  was  married. 

The  Court:     Have  you  ever  been  married? 

The  Witness:     No,  I  never  have  been. 

Q.  By  Mr.  Barth:  Now,  Miss  Pupko,  what  is  your 
occupation  ? 

A.  At  the  present  time  a  photographer.  I  am  em- 
ployed in  a  photographic  studio  as  a  retoucher  and  color- 
ist,  and  I  am  also  a  photographer. 

Q.     You  lived  in  New  York  for  some  years? 

A.  I  lived  in  New  York  ever  since  we  came  to 
America.   [13]   I  was  just  out  here. 

Q.     You  came  to  California  when? 

A.  I  came  to  California  August  3rd,  I  think  that  is 
the  exact  date,  1941,  and  I  filed  a  petition  as  soon  as  I 
came  here. 

Q.  And  shortly  after  you  came  here,  were  you  em- 
ployed as  a  taxi  dancer? 

A.  The  reason  I  took  the  job,  I  don't  know  if  it  is 
important,  is  because  I  couldn't  find  any  work.  Jobs  were 
very  difficult  to  find,  and  a  man  accosted  me  and  asked 
me  if  I  wanted  to  be  a  taxi  dancer.    At  first  I  refused, 
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but  then  he  said  it  was  perfectly  all  right,  and  so  I  took 
the  job. 

Q.  You  were  registered  and  licensed  as  a  taxi  dancer 
in  the  City  of  Los  Angeles?  A.     Yes,  I  was. 

O.     How  long  did  you  work  at  that  occupation? 

A.  I  went  to  work  until  October,  and  I  must  have 
worked  there  about  five  or  six  months;  perhaps  less.  I 
am   not   sure.     I   don't   remember   the   exact   time. 

The  Court:  Where  was  that,  that  you  worked  as  a 
taxi  dancer? 

The  Witness :     At  the  Roseland  Dance  Hall. 

The  Court:     At  the  Whizzland? 

The  Witness:     At  the  Roseland. 

The  Court:     Very  well.     Go  ahead. 

Q.  By  Mr.  Barth:  Now,  Miss  Pupko,  why  did  you 
do  down  [14]  to  Palm  Springs? 

A.  At  that  time  I  had  been  working  as  a  waitress  in 
the  commissary  at  Twentieth  Century-Fox,  and  the  work 
was  too  difficult  for  me.  Well,  I  didn't  have  a  complete 
nervous  breakdown,  but  I  became  ill  and  needed  a  vaca- 
tion.    That  is  the  reason  I  went  down  there. 

Q.  And  while  you  were  there,  did  you  go  to  work 
anyhere?  A.     Yes,  I  did.     I  had  to. 

Q.     Where  did  you  go  to  work? 

A.  I  went  to  work  at  a  coffee  shop  right  where  I  was, 
at  the  Royal  Palms,  and  I  might  state  I  didn't  work — 
I  wasn't  employed  two  hours  when  the  officers  whom  I 
would  like  to  tell  you  about  came  in. 

The  Court:  Just  answer  the  question.  We  will  let 
you  tell  your  story  later. 
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The  Witness:     He  said — well,  anyway — 
The  Court:     The  question  is,  did  you  go  to  work? 
The  Witness:     Yes.     I  tried  to. 

Q.  By  Mr.  Barth :  Did  you  work  at  the  Club  Ca- 
bana? 

A.     One  night.     That  was  the  fateful  night. 

The  ■  Court :     What  were  you  doing  there  ? 

The  Witness:     In  the  capacity  of  a  waitress. 

The  Court:     At  the  Club  Cabana? 

The  Witness:     Yes.    [15] 

Q,  By  Mr.  Barth:  Weren't  you  working  as  a  bar- 
maid? A.     Please,  may  I  add  this? 

The  Court:     Wait.     Just  answer  the  questions. 

Q.     By  Mr.  Barth:     Were  you  working  as  a  barmaid? 

A.  No,  not  a  barmaid,  a  waitress.  That  is  not  the 
same  as  a  barmaid. 

Q.  And  you  worked  there  the  evening  you  were  ar- 
rested ? 

A.  That  is  the  evening.  That  is  the  same  evening, 
yes,  sir. 

Q.  When  you  went  down  to  Palm  Springs,  what  name 
did  you  register  under? 

A.  Elaine  Parker.  I  had  known  many  people  regis- 
tered at  hotels  under  different  names,  and  I  registered 
under  the  name  of  Elaine  Parker. 

The  Court:     At  the  Royal  Palms? 

The  Witness:     Under  the  name  of  Elaine  Parker. 

The  Court:     All  the  time  you  were  there? 

The  Witness:     Yes,  your  Honor. 


vs.  Esther  Piipko  45 

(Testimony  of  Esther  Pupko) 

Q.  By  Mr.  Barth:  That  is  the  first  time  you  ever 
used  that  name? 

A.  The  very  first  time.  Well,  I  had  told  friends  that 
I  was  going  to  call  myself  that. 

Q.  Just  answer  my  question.  Is  that  the  first  time 
you  ever  used  that  name?  A.     Yes,  sir,    [16] 

Q.  You  registered  every  other  place  under  the  name 
of  Esther  Pupko? 

A.  I  have  never  registered  any  other  place  under  the 
name  of  Elaine  Parker. 

Q.  Now,  directing  your  attention,  Miss  Pupko,  to 
January  8,  1945,  do  you  recall  appearing  before  an  of- 
ficer of  the  Service,  the  Immigration  and  Naturalization 
Service  ? 

The  Court:  Pardon  me,  counsel,  before  we  get  away 
from  Palm  Springs  there.  I  can't  tell  from  reading  this 
transcript  just  the  thing  that  she  was  convicted  of.  It 
says  she  was  found  guilty  on  both  counts.  The  first  count 
states  that  she  resorted  for  the  purpose  of  sexual  inter- 
course and  other  immoral  purposes.  Is  there  any  evi- 
dence about  what  the  testimony  was  there? 

Mr.  Barth:  The  only  evidence  we  have,  your  Honor, 
as  to  that  is  the  report  of  conviction. 

The  Court:  What  were  the  other  immoral  purposes? 
I  mean,  do  you  have  any  record  of  it? 

Mr.  Barth:  Your  Honor,  the  only  record  is  the  re- 
port of  the  conviction  and  I  have  a  report  of  the  investi- 
gator, as  given  to  the  Service  by  the  judge  down  there, 
as  to  what  occurred,  and  we  have  in  the  petitioner's  state- 
ment her  version  of  what  happened. 
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The  Court:  All  right.  We  will  come  back  to  it,  then. 
You  were  about  to  go  to  another  phase,  I  think.  [17] 

Q.  By  Mr.  Barth:  'Now,  Miss  Pupko,  you  knew  on 
these  various  occasions  that  you  testified  under  oath,  at 
the  time  you  filed  your  application  or  petition  for  naturali- 
zation, that  the  answer  with  respect  to  your  never  having" 
been  arrested  was  false;  isn't  that  true? 

A.  I  don't  think  I  understand  what  you  mean.  Per- 
haps you  can  clarify  that.  The  first  time  I  filed  a  peti- 
tion I  never  had  been  arrested.  My  answer  of  "No"  to 
that  question  was  perfectly  true. 

Q.     I  am  referring  to  the  petition  in  Los  Angeles. 

A.  Do  you  mean  the  first  time  I  filed  a  perition,  for 
my  first  papers? 

Q.     In  Los  Angeles.  A.     Or  my  second  papers? 

Q.     Your  second  papers. 

A.  My  second  papers.  You  are  right.  I  answer  "No," 
and  it  was  false,  to  the  second  papers. 

Mr.  Barth:     That  is  all,  your  Honor,  all  the  questions 
I  have  to  ask. 
By  the  Court: 

Q.     Now,  what  about  this  Palm  Springs  matter? 

A.     Well,  I  would  be  very  happy  to  tell  you  the  cir- 
cumstances about  it. 
'  Q.     All  right. 

A.  I  would  like  to  tell  you  what  happened  concern- 
ing [  18]  this  arrest.  You  see,  I  had  gone  down  with 
my  girl  friend.  Every  time  I  think  about  it  I  become  very 
excited.     May  I  have  a  glass  of  water? 

The  Court:  Yes.  You  will  get  a  glass  of  water  for 
the  witness.     Do  you  want  an  aspirin  tablet? 
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The  Witness:     No,  thank  you.     Thank  you. 
By  the  Court: 

Q.  First  of  all.  let  me  ask  you — 

Q.  First  of  all,  let  me  ask  you, —           A.     I  am  sorry. 

Q.  — how  old  are  you  now?             A.     25. 

Q.  You  are  25  years  old?            A.     Yes,  your  Honor. 

Q.  You  have  never  been  married? 

A.  No,  your  Honor. 

Q.     With   whom   do   you   live? 

A.     My  mother,  sitting  right  there  (indicating), 

Q.  Have  you  lived  with  her  ever  since  you  have  been 
in  California? 

A.  No,  your  Honor,  because  I  came  here  all  by  my- 
self. 

Q.     When  did  she  come  here? 

A.  She  came  in  February,  1943,  just  after  the  Palm 
Springs  happening. 

Q.     Until   that   time   you    Hved   by   yourself? 

A.     Yes.   [19] 

Q.     Did  you  earn  a  living,  or  did  you  have  an  income? 

A.     Yes,  I  always  worked. 

Q.     What  was  your  occupation? 

A.  First,  as  has  been  shown  in  the  testimony,  I  was 
employed  as  a  taxi  dancer,  but  there  wasn't  anything 
wrong  about  that. 

Q.  Just  tell  us  what  it  was,  and  I  will  make  up  my 
mind  about  it. 

A.  The  first  thing  I  did  was  find  employment  as  a 
waitress,  which  I  couldn't  do. 
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Q.     Whereabouts  was  that? 

A.     They  sent  me  to  a  place  on  Los  Angeles  Street. 
Q.     You  went  to  an  employment  agency;  is  that  it? 
A.     Yes,  I  went  to  McDonnell's  Employment  Agency, 
and  they  sent  me  to  a  place  as  a  waitress. 

Q.     How  did  you  happen  to  come  out  here? 
A.     Oh,  I  came — 
Q.     Did  you  come  with  somebody? 
A.     I  came  alone,  but  I  had  a  letter  to  a  dear  friend 
of  my  aunt's,  and  I  lived  with  her.     She  was  a  woman 
with    a    family,   a    husband    and    children,    and    she    was 
very,  very  sweet  to  me,  and  I  lived  with  her. 

Q.     Now,  let's  go  back  here.    When  you  got  here,  you 
got  a  job  as  a  waitress?  A.     Yes.    [20] 

Q.     And  you   found  you  could  not  do  that,  and  you 
took  a  job  as  taxi  dancer? 

A.     No,  after  that  I  took  a  job  in  a  cosmetic  factory. 
Q.     How  long  did  you  have  that  job? 
A.     About  two  weeks. 

Q.     About  two  weeks?  A.     Yes,  your  Honor. 

Q.     Then  what  did  you  do? 

A.  Then  I  had  to  quit  that  job,  I  couldn't  do  the 
work,  I  had  to  get  another  job,  and  then  I  happened  to 
meet  this  man,  and  he  asked  me  wouldn't  I  like  to  be  a 
taxi  dancer.  And  as  I  stated  before  at  first  I  refused. 
And  he  said  there  wasn't  anything  wrong  with  it,  there 
was  nothing  you  had  to  be  ashamed  of,  and  he  says,  "All 
you  do  is  dance,"  and  I  have  always  liked  dancing,  and 
I  had  never  known  what  that  type  of  work  was,  I  mean 
what  it  was  like,  so  I  went  up  there.     And,  well,  I  used 
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to  make  an  average  of  about  $25.00  or  $30.00  a  week, 
which  at  that  time,  four  years  ago,  was  not  too  bad,  and 
I  sent  money  back  home. 

Q.  Tell  me  what  you  did  next.  How  long  were  you 
a  taxi  dancer? 

A.     I  think  about  six  months.     I  can't  remember. 

Q.     What  did  you  do  next? 

A.  Then  after  that  I  took  a  job  as  a  cashier  in  the 
Sunset  Bowling  Alley  [21] 

Q.     Yes. 

A.  And  I  earned  $18.00  a  week  there.  Then  I  went 
to  a  place  on  Vine  Street,  which  was  opening  up,  that 
needed  waitresses,  and  I  figured  as  a  waitress  I  could 
make  pretty  good  money.  And  I  had  that  job  about  two 
months,  as  a  waitress,  and  at  the  time  of  the  Palm 
Springs  incident  I  was  working  as  a  waitress. 

Q.  You  wTnt  from  the  Sunset  Bowling  Allen  to  Palm 
Springs,  now,  did  you? 

A.  No.  I  can't  remember,  but  I  had  various  jobs, 
mostly  as  waitress. 

Q.  You  worked  mostly  as  waitress  in  different  types 
of  places? 

A.     Yes,  because  I  had  no  trade  at  that  time. 

Q.  I  see.  You  worked  at  the  Twentieth  Century-Fox, 
you  say,  in  the  commissary?  A.     Yes. 

Q.     And  you  had  to  quit  that? 

A.  Yes.  In  fact,  every  time  I  took  a  job  as  a  waitress 
I  had  to  quit  because  the  work  was  too  hard  for  me. 

Q.     Then  you  went  to  Palm  Springs? 

A.     Yes,  with  my  girl  friend. 
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Q.     What  is  her  name?  A.     Carole  Palmer. 

Q.     Carole  Palmer,     Is  she  here  today?   [22] 

A.     No.     I  haven't  seen  her  for  a  long-  time. 

Q.     Was  she  a  witness  too? 

A.     Yes,  sir.     Yes,  your  Honor. 

Q.  Then  you  went  down  to  Palm  Springs,  and  after 
you  left  Palm  Springs,  what  did  you  do? 

A.  Oh,  after  I  left  Palm  Springs  I  came  back  to 
Los  Angeles,  and  I  received  a  letter  from  my  mother 
that  she  was  coming  out  with  her  sister  and  her  children, 
so  I  found  an  apartment. 

Q.  Well,  did  you  go  to  work?  What  did  you  do 
then  ? 

A.  Yes.  I  worked  as  a  camera  girl.  In  this  place 
on  Vine  Street,  when  I  worked  on  Vine  Street,  I  met  a 
man  who  said  I  would  be  good  as  a  photographer  in  a 
night  club.  So  I  went  to  work  for  a  few  weeks,  and  I 
didn't  work  for  him  very  long,  and  after  that  I  took  this 
waitress  job.  But  after  my  mother  came  out,  I  got  in 
touch  with  this  man  again,  because  I  needed  work,  and 
he  employed  me  as  a  camera  girl  at  a  pretty  good  salary. 

Q.     How  much? 

A.  Well,  he  gave  me  $30.00  a  week,  but  I  made 
bonuses. 

Q.     Tips,  you  mean? 

A.  Yes,  but  mostly  bonuses.  The  bonus  was  what  I 
counted. 

Q.     Where  were  you  working? 

A.     Taking  pictures  in  a  night  club.   [23] 
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Q.     Of  men  out  with  other  men's  wives? 

A.  That  is  correct,  your  Honor.  Then  I  became  in- 
terested in  photography,  and  I  took  it  up  as  my  profes- 
sion, and  I  am  a  pretty  good  photographer. 

Q.     How  long  ago  was  that, — two  years  ago? 

A.     Two  years  ago. 

Q.  What  is  the  name  of  the  place  where  you  work? 
Who  is  your  employer? 

A.     Well,  at  the  present  time  I  am  working  at  a  studio. 

Q.     Who  is  your  employer  now? 

A.     His  name  is  Charles  Craig. 

Q.     Is  that  the  name  of  his  studio? 

A.  The  studio  is  the  De  Ments  Studio.  I  am  only 
afraid  I  am  going  to  be  fired  for  taking  the  day  off,  for 
this  day  is  a  week  day. 

Q.     Are  you   more  worried   about  that   than  you  are 
about  getting  your  citizenship? 
A.     No,  your  Honor. 

Q.  Then,  if  I  understand  you  correctly,  ever  since  you 
arrived  in  California  in  1941,  you  have  worked  con- 
tinuously and  supported  yourself? 

A.     Yes,  your  Honor. 

Q.  And  you  have  received  no  aid  or  assistance  in 
that  respect  from  any  person  other  than  your  blood  rela- 
tives ? 

A.  I  have  never  received  assistance  from  anyone  ex- 
cept [24]  my  mother,  because  when  I  didn't  work,  some- 
times she  works,  and  when  she  doesn't  work,  I  work. 

Q.     You  have  supported  yourself? 

A.     Since  I  was  16  years  old. 
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Q.     And  in  the  occupations  which  you  have  outHned? 

A.     Yes,  your  Honor. 

Q.  Now,  this  incident  at  Palm  Springs,  do  you  want 
to  tell  me  about  it? 

A.     I  would  like  very  much  to  tell  you  about  it. 

Q.     Go  ahead. 

A.     Well,  do  I  have  to  wait  for  questioning? 

Q.     Tell  me  about  it,  what  happened. 

A.  Well,  I  had  been  there  a  week,  and  I  found  I  was 
running  out  of  money  because  I  didn't  know  it  was  so 
expensive  to  live  down  there.  So,  as  I  say,  before  I 
took  a  job  in  the  coffee  shop  I  had  been  there  for  two 
hours  when — I  am  sorry — two  officers  came  in  and  had 
me  discharged  for  no  apparent  reason. 

Q.     How  do  you  know  they  had  you  discharged? 

A.  Because  I  saw  them  talking  to  the  manager,  and 
he  called  me  over  and  said,  "I  am  sorry,  you  can't  work 
here  any  more."  I  said,  "Why?"  He  said,  *'I  am  sorry, 
but  you  just  can't  work  any  more."  But  in  my  heart  I 
knew  the  reason  why. 

Q.     Did  anybody  tell  you  any  reason? 

A.  No  one  had  to  tell  me.  I  knew  the  reason  with- 
out [25]  having  any  one  tell  me.  After  all,  there  is 
such  a  thing  as  psychology,  your  Honor. 

Q.     I  didn't  know  that. 

A.     I  will  tell  you  what  the  reason  was. 

Q.     Not  unless  you  saw  somebody  do  something — 

A.     It  refers  to  the  case. 

Q.  — or  unless  it  was  something  somebody  said  to 
you. 
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A.  Then  just  suppose  we  forget  about  it.  You  see, 
I  was  with  my  girl  friend,  and  she  had  gone  out  with 
a  man  who  said  he  was  the  manager  of  a  club,  and  he 
took  us  around,  and  he  took  us  to  an  Inn,  and  it  started 
to  pour  down  rain.  Now,  here  is  the  way  I  happened  to 
meet  this  police  officer.  My  girl  friend  and  I  had 
gone  down  there — 

Q.     What  police  officer? 

A.  That  is  what  I  am  coming  to.  My  girl  friend  and 
I  had  gone  down  to  Palm  Springs  the  week  before  to 
see  how  we  liked  it.  We  took  the  bus  or  train  and  we 
found  ourselves  stranded  because  there  was  no  place  to 
register  for  the  night.  So  we  went  to  the  police  station, 
and  we  met  a  police  officer  whose  name  I  don't  remem- 
ber. He  said,  "You  drive  around  in  my  car  until  the 
train  leaves  for  Los  Angeles."  He  says,  'T  have  to  go 
out  on  my  beat,"  and  he  took  us  along,  and  I  thought  at 
that  time  that  was  very  nice  of  him.  So  then  we  took 
the  train  back,  and  went  back  to  Los  Angeles.  The  next 
week  I  said,  "Well,  I  think  Palm  Springs  is  very  nice." 
So  we  went  [26]  down  again,  and  I  took  $40.00  with 
me  exactly,  it  was  all  I  had,  and  I  registered  under  the 
name  of  Elaine  Parker.  I  never  thought  that  was  a 
misdemeanor,  your  Honor,  because  I  had  known  people 
were  registered  at  a  hotel  under  different  names,  but  it 
might  have  been  against  the  law. 

Q.  Y'ou  go  ahead  and  tell  me  what  happened,  not 
what  you  thought. 

A.  Anyway,  this  was  about  four  days  after  we  had 
arrived,  and  as  I  said,  my  girl  friend  and  I  were  in  this 
place,  and  it  started  to  pour  down  rain,  and  there  was 
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no  way  for  us  to  get  back  to  the  hotel,  and  this  police- 
man happened  to  come  around,  and  he  said,  "I  will  take 
you  back  home,  if  you  want  to  go."  I  said,  "Fine."  And 
my  girl  friend,  she  said,  "I  will  stay  for  a  while  yet." 
So  Harry,  this  other  man,  he  said,  "I  will  take  Carole 
home."  So  I  accepted  the  police  officer's  invitation,  from 
the  Carolina  Inn,  that  is  where  we  were, — 

Q.     To  do  what?  A.     To  go  home. 

Q.     From  the  Carolina  Inn?  A.     Yes. 

Q.     And  where  was  the  fellow  who  brought  you  there? 

A.  He  was  still  there.  His  name  was  Harry,  and 
they  wanted  to  stay,  he  and  my  girl  friend  wanted  to  stay. 
There  were  more  people  there,  and  they  were  having  fun. 
Everybody  [27]  was  in  the  lobby  waiting  for  the  rain  to 
stop  for  them  to  go  home,  but  I  was  in  a  hurry,  and  as 
he  was  nice  enough  to  take  me  home,  I  went.  But  he 
didn't  take  me  home.  He  stopped,  and  he  tried  to  force 
his  attentions  upon  me.  And  I  asked  him  if  that  was 
nice  of  him,  and  said,  "After  all,  you  are  a  police  officer." 
He  said,  "What  did  you  come  here  for?"  And  I  said, 
"I  came  because  I  had  a  nervous  breakdown  and  needed 
a  vacation."  He  said,  "Well,  that  is  all  right,"  but  he 
still  tried  to  force  his  attentions  on  me.  And  before  that 
he  told  me  he  was  unmarried,  when  afterwards  I  found 
out  that  he  was  married  and  had  a  child  in  the  Riverside 
Hospital.  When  I  refused  his  attentions,  he  said,  "I  will 
fix  you.  I  will  get  you  in  trouble  for  this.  What  did 
you  come  out  here  for?"  And  I  became  very  angry,  and 
I  said,  "You  let  me  out  of  here." 

Anyway,  I  think  it  was  the  day  after  that  I  went  into 
this   coffee   shop    for   employment,    and   was   hired,   and 
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then  I  hadn't  been  there  two  hours  when  the  two  men 
came  in,  and  I  was  discharged.  That  is  the  reason  I 
surmised  what  the  reason  was. 

Q.     All  right.     Now,  let's  get  down  to  this  incident. 

A.  This  was  on  a  Saturday  night,  when  this  hap- 
pened, and  I  was  becoming,  well, — 

Q.  Tell  me  what  happened,  not  what  you  were  be- 
coming. 

A.  I  didn't  have  much  money,  and  I  was  afraid  I 
might  not  be  able  to  get  back  to  Los  Angeles,  and  I  didn't 
want  to   [28]  be  stranded  in  Palm  Springs. 

Q.     All  right. 

A.  I  am  sorry.  I  am  sorry.  Please  forgive  me. 
(Witness  weeping.) 

The  Court:  Just  a  moment.  We  will  take  up  fixing 
the  time  for  hearing  these  other  cases. 

(Discussion  with  reference  to  other  cases.) 

Q.  By  the  Court:  All  right.  Will  you  continue 
now? 

A.  Well,  I  will  start  with  Saturday  night.  This  was 
Saturday  night,  and  I  decided  that  I  might  not  have  suf- 
ficient funds  to  get  back  to  Los  Angeles  with,  so  I  de- 
cided to  take  a  job.  So  I  went  into  the  Club  Cabana 
and  asked  the  manager  if  I  could  have  a  job  as  a  waitress, 
which  he  gave  me.  So  that  evening  my  girl  friend, 
Carole,  went  to  the  movies  and  I  went  to  work.  While 
I  was  working  two  Army  officers  came  in,  and  I  found 
out  one  of  them  was  from  New  York  City,  from  the 
Bronx,  to  be  exact,  and  we  started  talking  about  New 
York,  and  they  were  very  friendly,  and,  of  course,  very 
gentlemanly.    And  they  waited  around  until  12  :(X)  o'clock, 
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they  wouldn't  leave.  At  12:00  o'clock  I  started  to  go 
home,  and  they  followed  me  and  asked  me  if  I  would 
allow  them  to  take  me  home,  and  I  said,  "I  only  live 
next  door  at  the  Royal  Palms."  They  said,  "Please  let 
us  take  you  anyway."  And  in  the  lobby  I  said,  "Well, 
now,  I  must  go  up."  They  said,  "Please  allow  us  to 
walk  up  to  the  door  with  you."   [29] 

Q.  And  the  long  and  short  of  it  is  that  they  wound 
up  in  your  room? 

A.  No,  your  Honor,  they  didn't  wind  up  there  be- 
cause when  they  got  to  my  door,  when  I  got  there,  my 
girl  friend  was  in  bed,  and  she  said,  "I  am  hungry."  And 
I  said, — I  introduced  her  to  the  boys.  The  boys  were 
still  outside,  and  so  one  of  them  said,  "Well,  I  will  get 
a  sandwich  for  you."  So  they  both  walked  away,  and 
while  they  were  away,  I  said  to  my  girl  friend,  "Now, 
they  are  gone,  I  wnll  get  undressed,  so  I  will  have  a 
good  excuse  so  they  won't  come  in."  So  I  put  on 
pajamas  and  a  housecoat  over  that,  and,  as  a  matter  of 
fact,  the  boys  had  told  me  that  they  were  due  at  a  place, 
a  desert  center,  at  6:00  o'clock  in  the  morning,  and  they 
even  had  their  motorcycle,  so  they  could  not  have  stayed 
very  long  anyway.  And  when  they  came  back  I  did  allow 
them  to  come  in  to  say  goodnight,  and  before  I  knew  it 
the  door  was  pounced  upon,  and  in  came  the  police  officers 
and  arrested  me  for  resorting,  whatever  that  is. 

Q.     Did  these  two  soldiers  appear  and  testify? 

A.     No,  I  never  saw  them  again. 

Q.     Did  they  appear  at  the  trial?  A.     No. 

Q.     Who  appeared  at  the  trial  as  witnesses? 

A.     Nobody. 
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Q.     Didn't  the  poHcemen?    [30] 

A.  Oh,  I  am  sorry,  the  poHcemen,  yes.  And  that 
is  what  I  wanted  to  say.  At  the  trial  the  poHcemen 
were  questioned,  and  you  even  might  call  it  perjury,  I 
don't  know,  but  the  police  officers,  especially  one  of  them, 
gave  testimony  that  my — well,  actually  it  might  not  be 
perjury,  but  they  did  withhold  evidence  that  would  have 
been  in  my  favor,  but  they  purposely  withheld  that  evi- 
dence so  as  to  make  us  appear  guilty,  and  to  me  that  was 
a  very  important  factor,  your  Honor. 

Q.     I  see. 

A.  Besides  that,  they  took  us — well,  to  me  I  under- 
stood the  whole  thing  was  a  frame,  and  only  because  he 
wanted  to  get  us  in  trouble,  because  when  they  took  us 
to  the  police  station,  they  made  a  huge  joke  out  of  it, 
and  laughed,  because  to  them  it  was  a  great  farce. 

The  Court:     Any  other  questions? 

Mr.  Barth:     Just  one  or  two,  your  Honor. 

Q.  By  Mr.  Barth:  I  didn't  quite  understand,  Miss 
Pupko,  who  the  man  was  that  you  said  made  advances 
towards  you?  A.     He  was  a  police  officer. 

The  Court:  The  police  officer  who  had  driven  you 
and  your  girl  friend  around  the  week  before? 

The  Witness:     Yes,  sir. 

The  Court:  And  who  was  taking  you  home  alone  that 
night,  leaving  the  other  girl  with  your  boy  friend?   [31] 

The  Witness :  He  wasn't  a  boy  friend.  He  was  al- 
most a  perfect  stranger  to  me. 

The  Court:  But  he  was  the  fellow  that  took  you 
there  ? 

The  Witness:     Yes, 
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Q.  By  Mr.  Barth:  And  this  is  the  same  police 
officer —  A.     Yes,  sir. 

Q.     What  is  his  name?     Harry? 

A.  No,  Harry  was  the  man  who  was  the  manager  of 
the  club,  who  had  taken  us  there.  The  police  officer  I 
never  saw  that  night  until  he  offered  to  take  me  home.  I 
had  met  him  the  week  before. 

The  Court:  Do  you  know  the  names  of  the  two 
soldiers  ? 

The  Witness:     I  don't  know  anything  about  them. 

The  Court:     Do  you  know  their  names? 

The  Witness:     I  don't  know  their  names,  your  Honor. 

The  Court:  Did  you  know  their  names  that  night, 
or  any  names  they  gave  you? 

The  Witness:  They  did  introduce  themselves  to  me, 
but  I  can't  remember  what  their  names  were. 

The  Court:     All  right. 

The  Witness:  For  all  I  know,  they  may  even  have 
been  planted  to  get  us  into  trouble.  I  don't  know.  I 
wouldn't  swear  to  that  because  I  have  no  proof.  They 
arrested  us  without  proof,  without  anything.  They  just 
came  in,  and  when  I  was  arrested,  I  was  standing.  Of 
course,  my  girl  friend  was  [32]  in  bed,  but  I  had  my 
pajamas  and  housecoat  on,  and  the  boys  were  fully 
dressed.  They  had  no  reason,  no  right  to  say  we  had 
intended  to  resort. 

The  Court:  Have  you  any  more  facts  to  tell  me,  with- 
out any  more  argument  from  you? 

The  Witness :  Well,  there  is  a  lot  I  could  say.  That 
hurt  me  deeply. 
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The  Court:  I  understand  about  that,  but  I  am  talk- 
ing about  any  other  facts.     You  have  told  me. 

The  Witness:  Your  Honor,  there  is  only  one  more 
thing.  I  understand  that  I  was  not  the  only  one  that 
had  happened  to. 

The  Court:  I  am  not  interested  in  that.  Policemen 
don't  go  around  framing  people. 

The  Witness:     I  discovered  there  were  some  girls. 

The  Court:  No,  you  just  tell  me  your  story,  and  I 
will  make  up  my  mind  about  it. 

The  Witness:     Yes,  your  Honor. 

The  Court:  Do  you  have  anything  else  to  say?  Do 
you  have  any  other  facts  at  all? 

The  Witness:  Only  the  fact  that  I  have  never  done 
anything. 

The  Court:     All  right.    You  may  step  down. 
(Witness  excused.) 

The  Court:  The  character  witnesses  for  this  peti- 
tioner, they  have  been  examined,  have  they?   [■^^] 

Mr.  Barth:     Yes. 

The   Court:     And  they   speak  well   of   her   character? 

Mr.  Barth :  Yes.  I  would  like  to  place  Miss  Parker 
on  the  stand,  your  Honor,  to  testify  as  to  the  false  testi- 
mony of  the  petitioner  before  her. 

The  Court :  Oh,  I  assume  it  is  true  that  she  made 
the  false  oath  there,  but  if  you  want  to  make  your  record, 
you  may  do  so. 

The  Petitioner:  Your  Honor,  I  explained  to  Mr. 
Simeral  the  reason. 
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The  Court:  I  know,  and  you  have  explained  it  here. 
You  have  explained  it  about  three  times. 

Mr.  Barth:  I  should  Hke  to  put  Miss  Parker  on  the 
stand,  your  Honor,  because  the  petitioner  denied  it,  I 
believe. 

The  Court'  Oh,  I  understood  the  petitioner  admitted 
it. 

Mr.  Barth:  She  wasn't  sure  whether  Miss  Parker 
had  asked  her  that  question  or  not. 

The  Court:     I  see.     Call  your  witness. 

KATHLEEN   PARKER, 

called  as  a  witness  by  and  on  behalf  of  the  government, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

The  Clerk:     State  your  name,  please. 

The  Witness:     Kathleen  Parker. 

The  Clerk:     Your  office  address? 

The  Witness:     Pardon? 

The  Clerk:     Your  office  address? 

The  Witness:     Room  100  Rowan  Building. 
By  Mr.  Barth: 

Q.  Miss  Parker,  you  are  employed  by  the  Depart- 
ment of  Justice,  Immigration  and  Naturalization  Service? 

A.     Yes,  sir. 

Q.     You  were  so  employed  on  or  about  July  12,  1944? 

A.     Yes. 

Q.  At  that  time  you  were  acting  as  a  designated  ex- 
aminer? A.     Yes,  I  was. 
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Q.  I  show  you  a  certificate  of  petition  relating  to 
one  petitioner,  Esther  Pupko,  No.  119703,  and  ask  you  if 
you  have  ever  seen  that  before. 

A.  Yes,  I  was  the  designated  examiner  when  that 
petition  was  filed. 

Q.  At  that  time  did  the  petitioner  and  the  two  wit- 
nesses appear  before  you?  A.     Yes. 

Q.  And  was  the  petitioner  sworn  to  tell  the  truth 
at  that  time?  A.     Yes,  she  was. 

Q.     And  the  witnesses  were  placed  under  oath  as  well? 

A.     The  witnesses  also.   [35] 

Q.  At  that  time  did  you  conduct  a  preliminary  hear- 
ing of  the  facts  set  forth  in  that  petition  on  the  reverse 
side  thereof?  A.     Yes,  I  did. 

Q.  And  during  the  course  of  the  examination  did -you 
ask  this  petitioner  if  she  had  been  arrested? 

A.     Yes. 

Q.     And  what  was  her  answer? 

A.     Her  answer  was,  "No." 

Q.  Did  you  interrogate  the  witnesses  with  reference 
to  this  petitioner?  A.     Yes. 

Q.  Did  they  say  the  petitioner  had  been  arrested  or 
not?  A.     Not  to  their  knowledge. 

The  Court:  Is  there  any  record  or  was  there  any 
record  before  the  Naturalization  Examiner  or  yourself, 
or  any  records  in  the  file,  that  this  petitioner  at  any 
other  time  has  engaged  in  the  act  of  resorting  or  has 
at  any  time  been  engaged  as  a  prostitute? 

The  Witness:     No. 

The  Court:     There  is  not? 
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The  Witness:     No. 

The  Court:     Very  well. 

Mr.  Barth:  That  is  all,  your  Honor,  except  I  would 
like  to  make  a  few  remarks.   [36] 

The  Court:     All  right.     Step  down. 

(Witness  excused.) 

Mr.  Barth:  The  point  that  strikes  me  in  this  matter, 
your  Honor,  is  the  falsity  of  the  testimony  given  by  the 
petitioner.  It  is  apparent  that  she  signed  her  applica- 
tion in  July,  1944,  and  that  she  at  that  time  determined 
not  to  reveal  the  arrest  to  the  Immigration  and  Naturali- 
zation Service,  and  evidenced  that  intention  by  filing  an 
application  to  file  a  petition  in  which  she  answered  the 
question  as  to  whether  she  had  ever  been  arrested,  "No." 

Carrying  out  that  plan,  when  she  was  sworn  on  two 
occasions  on  July  12,  1944,  and  asked  that  question,  she 
again  answered,  ''No." 

Now,  there  are  two  things  that  might  have  happened. 
She  may  have  figured  that  the  arrest  occurred  in  Palm 
Springs  and  if  it  were  not  discovered,  then  there  would 
be  nothing  to  be  brought  to  her  attention,  and  if  it  were 
discovered,   then  she  would  have  her  explanation  ready. 

Now,  the  cases  hold,  and  I  think  they  are  legion,  that 
it  is  the  duty  of  the  petitioner  in  her  application  for 
naturalization,  and  for  anyone  who  is  seeking  the  privi- 
lege of  citizenship,  not  to  give  false  testimony.  The  bur- 
den is  not  on  the  government  to  find  out  whether  she 
has  testified  falsely  or  not. 

Now,  it  seems  to  me  that  the  petitioner  had  not  told 
us    [37]    all   about   herself,   and   did   so   knowingly   and 
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wilfully,  and  by  so  doing  she  has  not  met  the  require- 
ments of  moral  character  that  are  contemplated  by  the 
Naturalization  Statute.  I  can  refer  your  Honor  to  the 
case  of — 

The  Court:  Well,  there  is  a  great  deal  of  authority 
for  that,  I  know. 

Mr.  Barth:  I  am  referring  to  cases  where  there  have 
been  arrests. 

The  Court:  I  know,  but  it  poses  a  rather  difficult 
problem.  I  think  it  speaks  somewhat  in  favor  of  the 
qualifications  for  citizenship  if  she  does  not  want  to  dis- 
close she  was  arrested  for  resorting.  There  is  no  rec- 
ord that  she  was  a  professional  prostitute  or  even  a 
loose  woman,  other  than  this  one  incident,  and  which, 
apparently,  has  been  very  shocking  and  upsetting  to  her. 

Mr.  Barth:  Well,  it  seems  to  me  that  no  matter  what 
the  acts  were,  who  the  persons  were,  it  seems  to  me  that 
the  important  thing  is  that  she  knew  what  it  was  to 
take  the  oath.  She  is  a  smart  girl  and  she  could  have 
explained  all  these  things  to  us  just  as  well  at  the  time 
she  filed  the  petition  rather  than  to  wait  to  find  out 
whether  it  would  be  uncovered.  Now,  we  found  it  out, 
and,  mind  you,  only  by  reason  of  the  fact  that  she  was 
considered  a  citizen  of  Rumania  and,  therefore,  had  to 
be  investigated  under  Section  326  of  the  Nationality 
Act,  which  entails  securing  an  F.B.I,  report.  That  was 
the  [38]  first  notice  we  ever  had  that  she  had  been  ar- 
rested. Otherwise  we  would  have  taken  her  statement, 
her  testimony,  as  true.  There  was  no  other  record.  She 
testified  to  nothing  that  would  indicate  that  she  had  been 
arrested.  We  found  it  out,  as  I  said,  solely  because 
she  came  under   Section   326,  and  then  the  matter  was 
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further  investigated.  Now,  if  we  hadn't  had  that  in- 
vestigation, the  case  would  have  been  recommended,  prob- 
ably, because  we  do  not  check  police  records  unless  we 
have  some  reason  to  believe  a  person  has  been  arrested 
or  something  else  comes  to  our  attention  to  get  us  in- 
terested. 

Now,  it  seems  to  me  that  these  petitioners  should  be 
frank  and  answer  all  questions  truthfully,  and  had  she 
done  so,  she  would  have  been  accorded  an  opportunity  to 
explain  at  the  time,  and,  in  fact,  better  then  than  later. 

I  submit,  your  Honor,  that  she  has  testified  falsely  be- 
fore, and  I  think  the  petition  should  be  denied  on  that 
basis. 

The  Petitioner:     Your  Honor,  may  I  say  something? 

The  Court:     Go  ahead. 

The  Petitioner:  I  would  like  to  state  that  at  the 
time  I  made  that  falsehood,  there  was  no  doubt  in  my 
mind  that  I  was  going  to  be  investigated.  Mr.  Barth  is 
trying  to  make  it  appear  that  I  may  have  had  a  plan  to 
conceal  that  evidence,  which  is  not  so,  your  Honor,  be- 
cause I  didn't  know  at  that  time  that  I  was  going  to 
be  classified  the  way  he  says,  as  a  [39]  Rumanian.  How 
would  I  know?  But  there  was  no  doubt  in  my  mind 
that  they  were  going  to  find  out,  and  I  was  hoping  they 
would  find  out  and  that  if  they  would  really  investigate 
deeply  into  it  they  might  find  out  why  the  police  officers 
are  going  around  making  those  false  arrests.  Perhaps  I 
should  not  be  concerned  with  others,  that  I  should  be 
only  concerned  with  myself,  but  I  will  say  if  I  was  con- 
cerned only  with  myself  that  I  was  hoping  that  they 
would  find  out  that  it  was  the  police  officer  that  had  seen 
to  it  I  was  put  in  trouble. 
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The  Court:  Now,  you  don't  help  your  case  any  with 
me  by  continually  referring  to  false  arrests  by  policemen. 
I  know  a  lot  of  them  do  a  lot  of  things,  but,  as  I  say, 
you  are  not  helping  your  case. 

The  Petitioner:  I  am  only  trying  to  make  the  court 
understand. 

The  Court:  Well,  Mr.  Barth,  I  think  I  am  going  to 
grant  the  petition.  I  think  the  woman  is  subject  to  a 
very  severe  condemnation,  but  I  am  going  to  grant  the 
petition. 

Now,  are  you  going  to  complete  this  naturalization 
now?  In  other  words,  shall  we  administer  her  oath  now? 
Who  is  going  to  handle  this  next  matter? 

Mr.  Barth:     I  am  going  to,  your  Honor. 

The   Court:     Then  you  are  going  to  remain  here? 

Mr.  Barth:     I  will,  yes. 

The  Court:  I  thought  if  you  wanted  io  complete 
this,  [40]  the  oath  could  be  administered  and  she  could 
go  into  the  clerk's  office.  I  will  administer  the  oath  to 
her.  Of  course,  you  may  want  to  take  an  appeal  in  this 
case. 

Mr.  Barth:  I  should  like  to.  I  should  have  to  sub- 
mit the  matter,  of  course,  your  Honor,  to  learn  what  the 
decision  of  the  Service  will  be. 

The  Court:     I  will  administer  the  oath. 

Mr.  Barth:  I  assume  in  these  matters  the  exception 
is  automatic? 

The  Court:     An  exception  is  noted. 

(Thereupon  the  oath  was  duly  administered.) 

Mr.  Barth :  At  this  time,  with  the  permission  of  the 
court,  may  I  withdraw  the  application? 
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The  Court:     Certainly.     All  the  material  here,  if  you 
wish. 

Mr.  Barth:     I  would  prefer  to  leave  the  other  matters 
in  evidence. 

The  Court:     All  right.     They  will  be  numbered  Gov- 
ernment's Exhibit  No.  1,  all  of  them. 

(The  documents  referred  to  were  marked  as  Govern- 
ment's Exhibit  No.  1,  and  were  received  in  evidence.) 

Mr.  Barth :     That  is  all. 

[Endorsed]:    Filed  Mar.  19,  1946.  [41] 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 
No.   11284 
In  the  Matter  of  the  Petition  of 

ESTHER  PUPKO, 
For  Naturalization. 

STATEMENT   OF   POINTS   ON   WHICH   APPEL- 
LANT INTENDS  TO  RELY  ON  APPEAL. 

The   points   upon    which   appellant   intends   to   rely    in 
this  appeal  are  as  follows: 
The  Trial  Court  erred: 

(1)  In  finding  that  appellee  during  the  five  years  im- 
mediately preceding  the  filing  of  her  petition  for  citizen- 
ship was  a  person  of  good  moral  character  as  required 
by  Section  307  of  the  National  Act  of  1940  (8  U.  S.  C.  A. 
707). 

(2)  In  finding  that  the  concealment  by  the  appellee 
of  her  arrest  and  conviction  of  a  crime  within  the  stat- 
utory period  did  not  constitute  bad  moral  character. 

(3)  In  granting  citizenship  to  appellee. 
Dated:    This  25th  day  of  March,  1946. 

CHARLES  H.  CARR 

United  States  Attorney 
RONALD  WALKER  and 
CLYDE  C.  DOWNING 

Assistant  United  States  Attorneys 

By  Clyde  C.  Downing 

Assistant  United  States  Attorney 

Received  copy  of  the  within  statement  of  points  on 
which  appellant  intends  to  rely  on  appeal  on  this  25  day 
of  March,  1946.     Morris  Lavine,  Attorney  for  Appellee. 

[Endorsed]  :  Filed  Mar.  27,  1946.  Paul  P.  O'Brien, 
Clerk. 
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Naturalization  Service,  United  States  Department  of 
Justice,  District  No.  16, 

Appellant, 
vs. 

Esther  Pupko, 

Appellee. 


APPELLANT'S  BRIEF. 


Jurisdiction. 

The  petition  of  the  appellee  for  admission  to  citizenship 
jnder  Section  307  of  the  Nationality  Act  of  1940  (54 
Stat.  1142;  8  U.  S.  C.  707),  was  filed  in  the  United  States 
District  Court  on  July  21,  1944  [R.  5,  6]. 

The  jurisdiction  to  naturalize  aliens  as  citizens  of  the 
United  States  is  conferred  upon  the  District  Courts  by 
Section  301(a)  of  the  Nationality  Act  of  1940  (54  Stat. 
1140;  8  U.  S.  C.  701). 

The  decision  of  the  District  Court  granting  the  petition 
ind  admitting  appellee  to  citizenship  was  entered  on  Sep- 
:ember  28,  1945  [R.  22,  23,  65].  Notice  of  appeal  was 
iled  in  this  Honorable  Court  on  December  26,  1945   [R. 
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23,  24],  and  the  transcript  of  record  was  filed  on  March 
27,  1946  [R.  66]. 

Jurisdiction  is  conferred  upon  this  Honorable  Court  to 
review  the  final  decisions  of  the  District  Courts  of  the 
United  States  by  Section  128  of  the  Judicial  Code,  as 
amended  (Title  28,  U.  S.  C,  Sec.  225(a)),  wherein  it  is 
provided  that  "the  Circuit  Courts  of  Appeal  shall  have 
appellate  jurisdiction  to  review  by  appeal  final  decisions 
*  *  *  in  the  district  courts,"  except  as  otherwise  pro- 
vided. 

The  order  of  the  District  Court  in  granting  the  peti- 
tion and  admitting  appellee  to  citizenship  is  a  final  deci- 
sion within  the  meaning  of  the  above  section. 

Tiitim  V.  United  States,  270  U.  S.  568,  46  S.  Ct. 
425,  70  L.  Ed.  738; 

United  States  v.  Rodiek,  162  Fed.  469  (9th  Cir.). 

Statutes  Involved. 

Section  301(d)  of  the  Nationality  Act  of  1940  (54 
Stat.  1140;  8  U.  S.  C.  701)  provides: 

"A  person  may  be  naturalized  as  a  citizen  of  the 
United  States  in  the  manner  and  under  the  condition 
prescribed  in  this  Act,  and  not  otherwise." 

Section  307(a)  of  the  Nationality  Act  of  1940  (54  Stat. 
1142;  8  U.  S.  C.  707)  sets  forth  the  general  requirements 
for  naturalization: 

"No  person  *  *  *  shall  be  naturalized  unless 
such  petitioner  (1)  immediately  preceding  the  date  of 
filing  petition  for  naturalization  has  resided  continu- 
ously within  the  United  States  for  at  least  five  years 
and  within  the  state  in  which  the  petitioner  resided  at 


the  time  of  filings  the  petition  for  at  least  six  months, 
(2)  has  resided  continuously  within  the  United  States 
from  the  date  of  the  petition  up  to  the  time  of  admis- 
sion to  citizenship,  and  (3)  during  all  the  periods  re- 
ferred to  in  this  subsection  has  been  and  still  is  a  per- 
son of  good  moral  character,  attached  to  the  principles 
of  the  Constitution  of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  United 
States."  (Italics  added.) 

Section  334(a)  of  the  Nationality  Act  of  1940  requires 
that: 

"Every  final  hearing  upon  a  petition  for  naturali- 
zation shall  be  had  in  open  court  before  a  Judge 
*  *  *  and  every  final  order  which  may  be  made 
upon  such  petition  shall  be  under  the  hand  of  the 
court     *     *     *." 

Hearing  of  petitions  for  naturalization  by  designated 
officers  of  the  Immigration  and  Naturalization  Service  is 
provided  for  in  Section  333(a)  of  the  Nationality  Act  of 
1940  (54  Stat.  1156;  8  U.  S.  C.  72>Z) : 

"The  Commissioner  *  *  *  shall  designate 
members  of  the  Service  to  conduct  preliminary  hear- 
ings upon  petitions  for  naturalization  to  any  natural- 
ization court  and  to  make  findings  and  recommenda- 
tions thereon  to  such  court.  For  such  purposes  any 
such  designated  examiner  is  hereby  authorized  to 
take  testimony  concerning  any  matter  touching  or  in 
any  way  affecting  the  admissibility  of  any  petitioner 
for  naturalization,  to  subpoena  witnesses  and  to  ad- 
minister oaths,  including  the  oath  of  the  petitioner  to 
the  petition  for  naturalization  and  the  oath  of  peti- 
tioner's witnesses." 


The  filing  of  a  preliminary  form  for  petition  for  natu- 
ralization is  provided  for  by  Sec.  370.1,  Title  8,  Code  of 
Federal  Regulations: 

"Each  prospective  petitioner  for  naturalization 
shall  be  required  to  fill  out  properly  and  sign  prelimi- 
nary application  Form  N-400  and  submit  it,  *  *  *. 
to  the  immigration  and  naturalization  office    *    *    *." 

Statement  of  the  Case. 

Appellee  declared  her  intention  to  become  a  citizen  of 
the  United  States  before  the  Clerk  of  the  United  States 
District  Court  of  Los  Angeles  on  June  16,  1942  [R.  2]. 
On  July  12,  1944,  appellee  filed  with  the  Clerk  of  Court 
her  petition  for  naturalization  [R.  5,  6].  There  was  filed 
with  the  Petition  of  appellee  her  declaration  of  intention 
issued  June  16,  1942  [R.  2],  also  "Certificate  of  Arrival" 
attesting  that  the  appellee  had  been  admitted  to  the  United 
States  for  lawful  permanent  residence  [R.  4].  On  April 
26,  1945,  there  was  also  filed  with  the  District  Court, 
"Certificate  of  Loyalty"  [R.  7]  excepting  appellee  from 
the  classification  of  alien  enemy. 

Motion  for  denial  of  appellee's  petition  dated  September 
18,  1945,  was  filed  with  the  District  Court  [R.  8]. 
Thereafter  on  September  28,  1945,  there  was  filed  with 
the  court  below  a  list  of  petitions  recommended  to  be 
denied,  including  under  Item  No.  9  the  name  of  appellee 
[R.  20,  21].  The  petition  of  appellee  was  heard  in  open 
court  on  September  28,  1945  [R.  19,  32  to  66],  and  the 
recommendation  of  denial  was  disapproved  by  the  presid- 
ing Judge  who  granted  appellee's  petition  and  admitted 
her  to  citizenship  of  the  United  States  [R.  22,  23,  65]. 

Notice  of  appeal  was  filed  with  the  District  Court  on 
December  26,  1945  [R.  23,  24]. 
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Summary  of  Facts. 

Appellee  is  a  native  of  Roumania,  and  remained  a  na- 
ional  of  Roumania  [R.  5],  up  until  the  time  of  her 
idmission  to  citizenship.  She  has  never  been  married  [R. 
17].  She  was  admitted  to  the  United  States  for  lawful 
)ermanent  residence  on  January  16,  1921  [R.  4]  and  has 
;ince  resided  continuously  in  the  United  States  [R.  5]. 
3n  June  16,  1942,  the  appellee  declared  her  intention  to 
)ecome  a  citizen  of  the  United  States  [R.  2].  On  July 
.2,  1944,  appelle  filed  with  the  court  below,  petition  for 
laturalization  [R.  5,  6.  37]  under  the  general  law  requir- 
ng  the  establishment  of  her  behavior  as  a  person  of  good 
noral  character  for  the  period  of  five  years  immediately 
)receding  the  date  of  filing  petition  for  naturalization  and 
hereafter  to  the  date  of  her  admission  to  citizenship. 
^Preliminary  to  filing  petition  for  naturalization,  appellee 
lubmitted  to  the  Immigration  and  Naturalization  Service 
)n  its  Form  No.  2314,  entitled  "Application  for  Certifi- 
cate of  Arrival  and  Preliminary  Form  for  Petition  for 
Naturalization,"  her  application  to  file  a  petition  for 
laturalization  [R.  18a,  18b,  37,  38,  39,  40].  In  answer 
o  printed  question  No.  30,  appearing  on  the  said  form, 
ippellee  wrote  in  the  answer  ''no"  [R.  18b,  37].  The 
[uestion  reads :  "Have  you  ever  been  arrested  or  charged 
vith  violation  of  any  law  of  the  United  States  or  state  or 
:ity  ordinance,  or  traffic  regulation?  If  so,  give  full  par- 
iculars." 

The  fact  was  that  appellee  had  been  arrested  in  Palm 
springs,  California,  and  was  on  February  5,  1945,  con- 
dcted  for  resorting  and  for  registering  at  a  hotel  under 
he  name  of  Elaine  Parker  [R.  9,  10,  14,  15,  34,  35,  36], 
n  violation  of  ordinances  of  the  City  of  Palm  Springs 


No.  126  [R.  11,  34,  35,  36],  and  No.  127  [R.  16,  17,  18, 
34,  35,  36]. 

Just  prior  to  executing  the  oath  to  the  petition  before 
the  Clerk  of  the  United  States  District  Court  on  July  12, 
1944,  the  appellee  was  sworn  by  Naturalization  Examiner 
Davis,  and  in  answer  to  questions  by  the  said  Examiner 
concerning  whether  or  not  appellee  had  ever  been  arrested, 
the  appelle  replied  in  the  negative  [R.  39].  The  appellee 
admitted  in  her  testimony  before  the  United  States  Dis- 
trict Court  that  she  knew  the  answer  she  had  given  to 
Naturalization  Examiner  Davis  to  the  effect  that  she  had 
never  been  arrested  was  false  [R.  40,  46].  When  Appellee 
appeared  before  the  clerk  to  execute  her  petition  for 
naturalization,  she  swore  to  the  truthfulness  of  the  allega- 
tions contained  therein,  in  the  presence  of  her  two  wit- 
nesses [R.  4,  5,  40].  Immediately  thereafter,  appellee  and 
her  two  witnesses  appeared  before  designated  Naturaliza- 
tion Examiner  Parker.  Miss  Parker  thereupon  swore  the 
appellee  and  her  witnesses  and  in  the  presence  of  her  wit- 
nesses appellee  was  questioned  by  Miss  Parker,  inter  alia, 
as  to  whether  her  statement  relative  to  never  having  been 
arrested  was  true  and  appellee  again  reaffirmed  the  truth- 
fulness of  her  prior  negative  answer  [R.  40,  42].  In  the 
presence  of  the  appellee,  Miss  Parker  then  questioned  ap- 
pellee's two  witnesses  as  to  whether  or  not  appellee  had, 
to  their  knowledge,  ever  been  arrested  and  they  also  tes- 
tified in  the  negative  [R.  61]. 

Appellee  did  not  thereafter  reveal  the  fact  of  her  arrest 
and  convictions  until  sometime  subsequent  to  the  date  of 
filing  her  petition  for  naturalization,  and  then,  only  when 
she  was  interviewed  by  an  officer  of  the  Immigration  and 
Naturalization  Service  and  confronted  with  copies  of  the 
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record  evidence  relating  to  her  arrest  and  convictions  in 
Palm  Springs,  California  [R.  33,  38]. 

At  the  hearing  before  the  United  States  District  Court 
on  appellee's  petition  for  naturalization  there  was  accepted 
in  evidence  certified  copy  of  complaint,  judgment,  and 
order  of  the  Judge  of  the  City  Court  of  Palm  Springs, 
California  [R.  9,  10,  14,  15,  34,  36,  66].  The  complaint 
charged  appellee  with  violation  of  ordinances  of  the  City 
of  Palm  Springs,  Nos.  126  and  127  [R.  9,  14,  15.  34,  35, 
36].  These  ordinances  in  substance  make  it  a  crime  to 
register  at  a  hotel  in  a  name  other  than  the  true  name  of 
the  person  registering  and  prohibiting  resorting  to  a  hotel 
ct  cetera,  in  the  City  of  Palm  Springs  with  a  person  not 
the  spouse  of  the  person  resorting  for  the  purpose  of  sexual 
intercourse  or  for  other  immoral  purposes  [R.  11,  16.]  The 
appellee  pleaded  guilty  to  the  charge  of  registering  under 
a  name  other  than  her  true  name  and  pleaded  not  guilty 
to  the  charge  of  resorting.  She  waived  right  to  trial  by 
jury  and  was  found  guilty  by  the  City  Judge  of  the  charge 
of  having  resorted  as  well  as  having  registered  her  name 
as  Elaine  Parker  on  the  hotel  register  [R.  9,  10]. 

Questions  at  Issue. 

Did  the  court  err  in  finding  that  appellee  during  the 
five  years  immediately  preceding  the  filing  of  her  petition 
for  naturalization  had  conducted  herself  as  a  person  of 
good  moral  character  as  required  by  Section  307(a)  of 
the  Nationality  Act  of  1940  (8  U.  S.  C.  707(a))? 

Did  the  court  err  in  finding  that  the  concealment  by 
appellee  of  her  arrest  and  convictions  of  crimes  within  the 
statutory  period  did  not  constitute  bad  moral  character 
within  the  meaning  of  the  law? 


ARGUMENT. 

It  is  our  contention  first  that  by  reason  of  appellee's 
acts  leading  to  arrest  and  convictions  during  the  statutory 
period  commencing  July  12,  1939  [R.  33],  and  running 
to  the  time  of  appellee's  admission  to  citizenship,  she  has 
failed  to  conduct  herself  as  a  "person  of  good  moral  char- 
acter" within  the  meaning  of  that  term  as  used  in  Section 
307(a)  of  the  Nationality  Act  of  1940  (8  U.  S.  C. 
707(a)). 

Secondly,  that  the  appellee's  deliberate  concealment  of 
her  criminal  record  by  means  of  false  statements  in  the 
naturalization  proceeding,  is  conduct  which  demonstrates 
a  total  failure  to  meet  the  burden  of  establishing  that  ap- 
pellee was  a  morally  fit  candidate  for  receiving  a  grant  of 
the  high  privilege  of  United  States  citizenship. 

Required  Proof  of  Good   Behavior   During   the  Pre- 
scribed Probationary  Period  of  Residence. 

Ever  since  the  year  1795  Congress  has  required  proof 
of  good  behavior  during  the  probationary  period  of  resi- 
dence as  a  condition  precedent  to  the  granting  of  citizen- 
ship/ It  is  one  of  the  three  main  basic  tests  prescribed, 
the  other  two,  being  proof  of  attachment  to  the  principles 
of  the  Constitution  and  that  the  applicant  is  well  disposed 
towards  the  good  order  and  happiness  of  the  United 
States.^ 


lAct  of  Jan.  29,  1795  (1  Stat.  -4 14).     See,  also,  Act  of  Mar.  26, 
1790  (1  Stat.  103,  104). 

2Sec.  307(a),  Nationality  Act  of  1940  (8  U.  S.  C.  707(a)). 
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An  applicant's  behavior  during  the  statutory  period  is 
ignificant  insofar  as  it  supplies  an  index  to  his  character.^ 
however,  behavior  alone  is  not  necessarily  decisive,  and 
he  applicant  for  naturalization  must  establish  the  fact  of 
lis  good  moral  character  during  the  prescribed  period.^ 
7he  applicant  has  the  burden  of  establishing  that  he  has 
lehaved  as  a  person  of  good  moral  character.^  The  appli- 
ant  may  only  be  granted  citizenship  in  the  manner  and 
mder  the  conditions  prescribed  by  Congress,  and  not 
itherwise/'  Any  doubt  regarding  the  qualifications  of  an 
.pplicant  for  citizenship  must  be  resolved  in  the  Govern- 
Qent's  favor/ 

On  a  plea  of  not  guilty  [R.  9,  14,  34,  35,  36]  appellee 
vas  convicted  [R.  10]  of  the  charge  of  having  resorted  to 
L  hotel  room  with  a  person  to  whom  she  was  not  married 
or  the  purpose  of  having  sexual  intercourse,  and  for 
)ther  immoral  purposes.  The  resorting  occurred  on  Janu- 
iry  31,  1943.  She  pleaded  guilty  to  a  charge  of  having 
egistered  at  the  same  hotel  on  January  26,  1943,  under 
he  name  of  Elaine  Parker  [R.  14,  15].  The  appellee 
states  the  resorting  charge  was  false  [R.  35].  The  judg- 
nent   of   conviction   is   conclusive   as   against   the   unsup- 


3/w  re  Nosen,  49  F.  (2d)  817. 

^U.  S.  V.  Sherman,  40  F.  Supp.  478. 

5/;i  re  Vasicek,  271  Fed.  326;  Money  v.  U.  S.,  49  S.  Ct.  15,  278 
J.  S.  17,  73  L.  Ed.  156. 

eSec.  301(d),  Nationality  Act  of  1940  (8  U.  S.  C.  701(d)): 
7.  5".  V.  Ginsberg,  37  S.  Ct.  422,  243  U.  S.  472,  61  L.  Ed.  853. 

W.  S.  V.  Manzi,  48  S.  Ct.  328.  276  U.  S.  463,  72  L.  Ed.  654; 
'n  re  Nybo,  42  F.  (2d)  727;  Petition  of  Oganesoff,  20  F.  (2d) 
)78. 
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ported  denial  of  appellee.^  These  convictions  of  the  Palm 
Springs  City  Ordinances  [R.  11,  12,  16,  17],  stand  as  a 
legislative  indictment  that  appellee's  conduct  was  regarded 
as  offensive  to  the  generally  accepted  moral  standards  of 
the  community.  While  it  is  true  that  the  ofifense  is  desig- 
nated as  a  misdemeanor  and  the  prescribed  punishment  is 
light,  the  appellee's  acts  violated  ordinances  directly  aimed 
at  maintaining  the  moral  standard  of  the  community. 

The  courts  have  denied  naturalization  on  the  grounds 
that  the  petitioner  had  not  established  behavior  as  a  per- 
son of  good  moral  character  during  the  probationary 
period  within  the  meaning  of  the  naturalization  law  in  the 
following  circumstances. 

The  Second  Circuit  Court  of  Appeals  on  the  basis  of 
insufficient  showing  of  good  moral  character,  reversed  the 
order  of  the  District  Court  admitting  to  citizenship  an 
alien  who  was  guilty  of  one  act  of  adultery  during  the 
probationary  period.^ 

An  alien  who  neglected  to  support  his  infant  children 
in  Norway  after  he  came  to  the  United  States  was  denied 
citizenship  on  the  grounds  that  he  had  not  established  the 
required  moral  behavior. ^° 

Citizenship  was  denied  to  an  alien  as  not  of  good  moral 
character  where  he  with  another  alien  approached  the 
chambers  of  the  court  in  which  his  petition  for  naturali- 
zation was  pending  and  attempted  to  pass  two  five-dollar 


^U.  S.  V.  Clifford,  89  F.  (2d)  184. 
^Estrin  v.  United  States,  80  F.  (2d)   105. 
^^In  re  Nosen,  supra,  note  3. 
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bills  to  the  judge's  secretary  with  the  promise  of  further 
reward  in  the  event  of  his  admission  to  citizenship.^^ 

Naturalization  was  denied  on  the  ground  of  failure  to 
establish  the  required  good  moral  character  where  the 
court  in  a  divorce  action  granted  alien's  wife  a  divorce  on 
the  ground  of  "cruel  and  barbarous  treatment."  The 
court  measured  the  behavior  of  the  alien  within  the  mean- 
ing of  the  naturalization  statute  by  the  moral  standard  of 
the  average  citizen  in  the  community  and  concluded  that 
"the  average  citizen,  whether  he  be  husband  or  wife,  is 
not  guilty  of  cruel  and  barbarous  treatment  of  the  other 

J512 

spouse. 

False  Statements  in  Naturalization  Proceedings. 

The  arrest  and  conviction  of  appellee  occurred  in  a 
county  other  than  where  the  petition  for  naturalization 
was  filed  and  in  a  city  a  considerable  distance  from  Los 
Angeles  where  her  petition  was  filed  and  where  it  might 
well  have  been  assumed  unlikely  that  any  neighborhood 
investigation  would  be  conducted  by  the  Immigration  and 
Naturalization  Service.  The  denial  and  concealment  was 
knowingly  and  deliberately  rnade  [R.  20,  38.  39,  40,  41, 
42,  61]  and  it  was  not  until  sometime  after  the  filing  of 
the  petition  for  naturalization  when  confronted  with  the 
record  of  her  conviction,  that  appellee  admitted  the  true 
facts  [R.  33,  38]. 

False  statements  in  the  naturalization  proceeding  have 
long  ago  come  to  the  attention  of  the  Courts  and  Congress. 

^^Petition  of  Oganesoff,  supra,  note  7. 
^^Application  of  Polivka,  30  F.  Supp.  67. 


—12— 

In  a  suit  brought  to  cancel  citizenship  on  the  grounds  of 
fraud  decided  by  the  United  States  Supreme  Court  on 
June  10,  1946/'^  the  Court  stressed  the  point  that: 

"*     *     *     Congress  has  provided  that  fraud  is  a 
basis  for  cancellation  of  a  certificate  of  naturalization 

*  *  *  The  legislative  history  of  that  enactment 
shows  that  false  swearing  was  one  of  the  evils  in- 
cluded in  the  statutory  grounds  for  denaturalization. 

*  *  *  A  certificate  obtained  by  fraud  is  clearly 
within  the  reach  of  Congressional  power.  *  *  * 
To  hold  otherwise  would  be  an  anomaly.  It  would  in 
effect  mean  that  where  a  person  through  concealment, 
misrepresentation  or  deceit  perpetrated  by  a  fraud  on 
the  naturalization  court,  the  United  States  would  be 
remediless  to  correct  the  wrong.  That  would  indeed 
put  a  premium  on  the  successful  perpetration  of  frauds 
against  the  nation  *  *  *  We  adhere  to  the  prior 
rulings  of  this  Court  that  Congress  may  provide  for 
the  cancellation  of  certificates  of  naturalization  on  the 
grounds  of  fraud  in  their  procurement  and  thus  pro- 
tect the  courts  and  the  nation  against  practices  of 
aliens  who  by  deceitful  methods  obtained  the  cherished 
status  of  citizenship     *     *     *." 

It  is  of  transcendent  importance  that  the  alien  petitioner 
for  naturalization  at  least  make  a  full  and  frank  dis- 
closure concerning  all  matters  about  which  inquiry  is 
made  of  him  concerning  his  qualifications  during  the 
naturalization  proceeding.  An  alien  who  deliberately 
makes  false  statements  in  his  proceeding  for  naturaliza- 
tion is  deficient  in  the  good  moral  character  that  is  requi- 


^^Knaiier  v.  United  States,  66  S.  Ct.  1304,  at  pp.  1313,  1314,  1315. 
See.  also,  United  States  v.  Ness.  38  S.  Ct.  118,  120,  245  U.  S.  319, 
324,  62  L.  Ed.  321. 
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site  to  the  granting  of  naturalization.^''  This  may  be  so 
2ven  when  revelation  of  the  true  facts  would  not  in  itself 
have  been  sufficient  to  bar  naturalization/^ 

The  Courts  have  denied  naturalization  petitions  be- 
cause of  false  statements  in  the  naturalization  proceed- 
ings in  the  following  situations: 

False  statements  concerning  absences  from  the  United 
States  of  the  petitioner  for  naturalization/*'  False  state- 
ments in  the  naturalization  proceeding  concerning  the 
true  allegiance  of  the  alien/"  False  statements  in  the  na- 
turalization proceeding  as  to  date  of  birth/*  marital 
=;tatus/^  name,""  and  residence/^  Fourteen  years  after 
false  statements  were  made  in  the  naturalization  proceed- 
ing concealing  criminal  records,  citizenship  was  revoked 
by  the  Court.'"  Citizenship  was  revoked  where  during 
the  naturalization  hearing  the  Court  asked  whether  there 
was  proof  of  conviction  of  the  "sale  of  intoxicating  liquor." 


i^M  re  Talarico,  197  Fed.  1019:  U.  S.  v.  Chmravallc,  45  F.  Supp. 
509 ;  tj.  S.  V.  Mira,  41  F.  Supp.  224. 

^^U.  S.  V.  Etheridae.  41  F.  (2d)  762;  U.  S.  v.  Goldstein.  30  F. 
Supp.  771  ;  U.  S.  V.  Marcus.  1  F.  Supp.  29 :  U.  S.  v.  Albertini,  206 
Fed.  133. 

'^^U.  S.  V.  Mira,  supra,  note  14. 

'^''U.  S.  V.  Chiaravalle,  supra,  note  14. 

'^^U.  S.  V.  Goldstein,  supra,  note  15. 

'^^U.  S.  V.  Mira,  supra,  note  14;  U.  S.  v.  Rittiiiaii.  27  F.  Supp. 
B91  ;  U.  S.  V.  Marcus,  supra,  note  15;  U.S.  v.  Albertini.  206  Fed. 
133,  and  In  re  Zycholc,  43  F.  (2d)  438. 

^^U.  S.  V.  Goldstein,  supra,  note  15,  and  In  re  Zycholc,  supra, 
note  19. 

21  f/.  5.  V.  Rutntan,  supra,  note  19. 

^U.  S.  V.  Brass.  37  F.  Supp.  698. 
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The  alien  was  the  onh"  one  present  that  knew  that  he  had 
been  convicted  on  a  charge  of  "sale  of  intoxicating  liquor." 
He  stood  mute.  The  Court  pointed  out  that  where  a 
party  conceals  a  fact  that  is  material  to  a  transaction, 
knowing  that  the  other  party  is  acting  on  the  assumption 
that  no  such  fact  exists,  the  concealment  may  be  as  much 
a  fraud  as  if  the  existence  of  the  fact  were  expressly 
denied,  or  the  reverse  of  it  expressly  stated.''^  Citizenship 
was  revoked  where  the  alien  during  the  naturalization  pro- 
ceeding admitted  he  had  been  arrested  for  a  traffic  viola- 
tion, but  concealed  conviction  of  criminal  charges  occur- 
ring considerably  prior  to  the  beginning  of  the  five-year 
probationary  period  immediately  preceding  the  date  of 
filing  petition  for  naturalization.  The  Court  stating  that 
it  is  incumbent  on  the  alien  when  requested,  to  honestly 
and  truthfully  disclose  the  facts  bearing  on  his  moral  con- 
duct during  and  before  the  five-year  period,  in  order  that 
the  court  may  determine  whether,  taking  into  account  his 
whole  conduct,  he  has  in  fact  been  a  man  of  good  moral 
character  during  the  five-year  period."'*  The  Third  Cir- 
cuit Court  of  Appeals  reversed  the  District  Court  in  an 
action  instituted  in  the  lower  court  to  cancel  citizenship 
where  the  alien-applicant  had  denied  under  oath  before  a 
Naturalization  Examiner  that  he  had  ever  been  arrested 
and  wilfully  and  knowingly  concealed  from  such  govern- 
ment representative  his  criminal  record.     The  lower  court 


^W.  S.  V.  De  Francis,  50  F.  (2d  j  497. 
^*U.  S.  V.  Etheridge,  supra,  note  15. 
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bad  held  that  the  legal  justification  for  an  order  of  revo- 
cation must  be  based  upon  a  fraud  upon  the  court.  The 
Circuit  Court  took  the  view  that  the  examination  before 
the  Naturalization  Examiner  was  but  one  step  in  ascer- 
taining whether  the  alien  was  a  fit  candidate  for  citizen- 
ship. The  Court  further  pointed  out  that  naturalization 
is  one  of  the  highest  gifts  which  can  be  conferred  by  the 
United  States,  and  that  for  this  reason  the  alien  must 
deal  with  the  utmost  good  faith  toward  the  government."^ 
Naturalization  was  revoked  on  the  grounds  of  a  failure  to 
establish  the  requisite,  good  moral  character,  where  the 
alien-applicant  had  been  a  resident  of  the  United  States 
for  forty-one  years  and  had  denied  that  he  had  been  asked 
the  question  concerning  any  arrests."*^  In  another  case 
the  Court  held  that  where  the  original  petition  for  natural- 
ization had  been  denied  because  of  false  statements  con- 
cealing arrests  made  to  the  Chief  Naturalization  Exam- 
iner who  was  "charged  with  the  duty  of  examining  appli- 
cants for  naturalization  under  oath,  preparatory  to  their 
appearance  in  court  for  a  hearing  upon  their  petitions," 
that  on  the  filing  of  a  subsequent  petition  prior  to  the 
expiration  of  five  years  from  the  date  of  concealing  his 
arrests  by  false  statements  to  the  Examiner,  the  prior 
denial  was  res  adjudicata  of  the  matters  made  the  ground 
of  refusal  to  grant  the  original  petition.'^ 


25^.  5.  V.  Saracino,  43  F.  (2d)  76. 
~^U.  S.  V.  Mancini,  29  F.  Supp.  44. 
-Un  re  Talamko,  197  Fed.  1019. 
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Conclusion. 

The  conduct  of  the  appellee  at  Palm  Springs  during  the 
probationary  period  for  naturalization  did  not  measure  up 
to  the  standards  of  morality  of  that  community  or  the 
community  in  which  she  resided  during  the  five  years  im- 
mediately preceding  the  date  of  filing  her  petition  for 
naturalization. 

The  deliberate  concealment  of  her  arrest  and  convic- 
tions in  the  naturalization  proceeding  demonstrated  a  lack 
of  the  moral  fitness  required  to  be  established  under  the 
naturalization  law  precedent  to  the  grant  of  the  high 
privilege  of  United  States  citizenship.  On  the  basis  of 
sound  public  policy  citizenship  should  not  be  granted  in 
such  circumstances.  To  hold  otherwise  would  put  a  pre- 
mium on  the  successful  perpetration  of  frauds  against  the 
government  in  naturalization  proceedings. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 
Ronald  Walker, 
Clyde  C.  Downing, 

Assistant  United  States  Attorneys, 

Attorneys  for  Appellant. 

Bruce  G.  Barber, 

Chief,  Adjudication  Division, 
Immigration  and  Naturalisation  Service, 
on  the  Brief. 
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Criminal  Conviction. 

Counsel  for  Appellee  concludes  that  the  trial  judge 
believed  the  explanations  of  Appellee  and  disbelieved  the 
record  evidence  of  her  conviction  of  having  resorted  to  a 
room  with  a  person  to  whom  she  was  not  married  for  the 
"purpose  of  having  sexual  intercourse,  and  for  other 
immoral  purposes"  as  charged  in  the  criminal  complaint. 
Appellee's  counsel  states  "there  was  no  evidence  presented 
to  the  court  or  any  proof  of  any  immoral  acts  actually 
carried  on.  The  forbidden  ordinance  made  it  |an]  offense 
to  even  go  to  a  room  or  be  in  a  room,  apparently,  with  a 
man  for  the  purpose  of  having  sex  relations  *  *  * 
In  this  respect,  the  trial  judge  by  his  ultimate  decision 
found  in  her  favor"  (App.  Br.  pp.  9,10).    Such  conclusion 
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is  not  sustained  by  the  transcript  of  the  naturaHzation  pro- 
ceeding- before  the  District  Court.  A  close  reading  of  the 
Transcript  of  Record  leads  to  the  opposite  view.  When 
Appellee  attempted  to  tell  the  trial  judge  about  other  girls 
who  apparently  had  been  contacted  by  the  Palm  Springs 
officers,  the  Court  commented,  "Policemen  don't  go  around 
framing  people"  [R.  59].  The  Court  inquired  of  the 
Government  Representative,  "What  were  the  other  im- 
moral purposes?  I  mean,  do  you  have  any  record  of  it?" 
[R.  45.]  The  Court  elicited  from  Appellee  that  two 
police  officers  testified  as  witnesses  against  Appellee  before 
the  City  Judge  [R.  57].  Finally  the  Court  concluded: 
"There  is  no  record  that  she  was  a  professional  prostitute 
or  even  a  loose  woman,  other  than  this  one  incident 
*  *  *"  (italics  added)  [R.  63].  Prior  to  making  this 
comment  the  Court  had  heard  the  testimony  of  Appellee 
that  she  had  come  to  CaHfornia  alone  [R.  48]  ;  that  she 
had  been  employed  for  about  six  months  at  the  Roseland 
Dance  Hall  as  a  taxi  dancer  licensed  by  the  City  of  Los 
Angeles  [R.  43]  ;  that  she  had  worked  at  various  places 
as  a  waitress  [R.  43]  and  as  a  cashier  at  the  Sunset  Bowl- 
ing Alley  [R.  49],  and  that  at  the  time  of  her  appearance 
before  the  District  Court  she  was  employed  as  a  photogra- 
pher in  a  night  club  on  Vine  Street,  and  that  her  mother 
had  only  recently  come  to  Los  Angeles  [R.  50].  Compe- 
tent evidence  of  the  conviction  and  proceedings  before  the 
Palm  Springs  City  Judge  was  before  the  District  Court 
[R.  9-18,  34-36].  The  City  Judge  and  police  officers  are 
presumed  to  have  performed  their  official  duties  in  a  regu- 
lar and  lawful  manner/     It  cannot  be  assumed  from  the 


'^In  re  Harris  Brothers,  5  F.  Supp.  191,  192;  Wall  v.  Hudspeth, 
108  F.  (2d)  865,  867. 
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mere  fact  of  granting-  the  petition  for  naturalization  that 
the  District  Court  Judge  beheved  Appellee  not  guilty  as 
charged  and  convicted. 

Appellee's  counsel  reasons  that  the  case  of  United  States 
V.  Clifford,  89  F.  (2d)  184,  cited  by  the  government,  does 
not  support  the  conclusion  that  the  judgment  of  conviction 
is  conclusive  as  against  the  unsupported  denial  of  the 
Appellee  (App.  Br.  p.  5).  At  page  185  of  that  case  the 
Court  in  commenting  on  the  alien's  conviction  of  con- 
spiracy states:  "Such  a  crime  involves  an  unlawful  intent 
which  the  judgment  of  conviction  established  beyond  any 
contradiction  sought  to  be  proved  by  the  affidavit."  The 
Second  Circuit  Court  of  Appeals  denied  a  petition  for  re- 
hearing in  a  writ  of  habeas  corpus  proceeding  involving 
an  alien  under  deportation,  and  in  considering  the  question 
of  whether  the  immigration  authorities  or  the  Court  might 
go  behind  the  record  of  conviction  to  determine  whether 
or  not  the  crime  involved  moral  turpitude  stated:  "The 
evidence  upon  which  verdict  was  rendered  may  not  be  con- 
sidered, nor  may  the  guilt  of  the  defendant  be  contra- 
dicted."' 

False  Statements  in  the  Naturalization  Proceeding. 

With  respect  to  the  various  statements  of  Appellee  in 
the  naturalization  proceeding,  concealing  her  arrest  and 
convictions,  counsel  would  excuse  them  as  "white  lies" 
(App.  Br.  p.  12).  Significantly,  the  attitude  of  Congress 
toward  false  statements  in  the  naturalization  proceeding 


2f/.  5-.  V.  Corsi  (2ci  Cir.).  63  F.  (2cl)  757,  758.  See  also  U.  S. 
ex  rel.  Mylius  v.  Uhl,  203  Fed.  152,  154,  affirmed  210  Fed.  860 
(C.  C.  A.' 2,  1913). 


is  expressed  in  the  following  criminal  provision  which  is 

a  part  of  the  Nationality  Act  of  1940:^ 

"(a)  It  is  hereby  made  a  felony  for  any  alien  or 
other  person,  whether  an  applicant  for  naturalization 
or  citizenship,  or  otherwise,  and  whether  an  employee 
of  the  Government  of  the  United  States  or  not — 

"(1)  Knowingly  to  make  a  false  statement  under 
oath,  either  orally  or  in  writing,  in  any  case,  proceed- 
ing, or  matter  relating  to,  or  under,  or  by  virtue  of 
any  law  of  the  United  States  relating  to  naturaliza- 
tion or  citizenship." 

There  is  no  conflict  in  the  evidence  relating  to  the  falsity 
of  the  statements  made  by  Appellee  in  the  naturalization 
proceeding,  both  orally  and  in  writing,  and  that  they  were 
made  knowingly  and  intentionally.  Appellee  testified  that 
she  wrote  in  the  answer  ''no"  to  question  No.  30  appearing 
on  Naturalization  and  Immigration  Service  Form  N-400, 
reading:  ''Have  you  ever  been  arrested  or  charged  with 
violation  of  any  law  of  the  United  States  or  any  city  ordi- 
nance or  traffic  regulation?  If  so,  give  full  particulars." 
Form  N-400  is  an  official  form  prescribed  by  law  [R.  18b, 
V7 ,  38].^    It  is  provided  by  regulation  that:^ 

"Section  370.1.  Each  prospective  petitioner  for 
naturalization  shall  be  required  to  fill  out  properly  and 
sign  preliminary  application  Form  N-400  and  submit 


3Sec.  346  (a)  (1),  Nationality  Act  of  1940  (8  U.  S.  C.  746 
(a)   (1)). 

*Sec.  327  (a)  and  (d),  Nationality  Act  of  1940  (8  U.  S.  C.  327 
(a)  and  (d)),  and  Title  8,  Code  of  Federal  Regulations,  Sec. 
361.3. 

^Sec.  370.1  and  8,  Title  8,  Code  of  Federal  Regulations. 
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it,     *     *     *     to  the  immigration  and  naturalization 
office    *    *    *." 

"370.8.  Wherever  practicable,  preliminary  exami- 
nation of  applicants  for  naturalization  and  their  wit- 
nesses shall  be  made  in  person  and  under  oath.  The 
applicant  and  each  witness  shall  be  interviewed  sepa- 
rately and  apart  from  one  another.  The  purpose  of 
such  examinations  shall  be  to  obtain  accurate  and 
material  inform^ation  bearing  upon  the  applicant's  ad- 
missibility to  citizenship  *  *  *  /y;  ^^^  applicant 
has  been  arrested  or  charged  ivith  the  violation  of  any 
law  or  ordinance,  the  facts  shall  he  ascertained,  in- 
cluding information  as  to  whether  conviction  resulted 
and  the  nature  and  extent  of  any  sentence  which  may 
have  been  imposed.    *    *    *"    (Italics  ours.) 

Appellee  testified  before  the  District  Court  that  she  had 
been  examined  separate  from  her  witnesses  at  a  prelimi- 
nary examination  by  Examiner  Davis  [R.  39,  40],  and 
that  on  the  same  date  she  appeared  before  designated  Ex- 
aminer Miss  Parker  [R.  40,  41,  60-62].  The  Appellee 
swore  before  Miss  Parker  on  that  occasion  that  her  state- 
ments before  preliminary  Examiner  Davis  were  true. 
Appellee  further  swore  to  tell  the  truth  when  testifying 
before  Miss  Parker.  Appellee  couldn't  remember  whether 
Miss  Parker  had  asked  her  the  specific  question  as  to 
whether  or  not  she  had  been  arrested,  but  did  testify:  "I 
do  remember  her  asking  me  if  I  answered  the  questions 
honestly,  and  I  swore  to  it,  and  that  one  question  I  had 
not  answered  correctly"  [R.  42].  Miss  Parker  testified 
[R.  60,  61]  that  she  swore  the  Api)ellee  to  tell  the  truth, 
and  that  she  asked  the  Appellee  if  she  had  been  arrested 
and  that  Appellee  answered  "No." 
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The  appearance  before  the  designated  examiner  is  pro- 
vided for  by  law  and  regulation.*'  The  regulation  author- 
izes in  part: 

''Sec.  373.1  (a).  Preliminary  hearings  shall  be 
conducted  in  person  by  the  designated  examiner  .  .  . 
and  the  petitioner  and  his  witnesses  shall  be  present. 
The  petitioner  and  witnesses  shall  first  be  duly  sworn. 
The  designated  examiner  shall  have  before  him  at  the 
preliminary  hearing  the  record  of  the  preliminary 
examination  in  each  case.  He  shall  not,  however,  be 
limited  to  the  information  contained  in  such  record, 
but  may  use  any  material  evidence  or  data  received 
from  any  other  source;  and  he  may  present  and  ex- 
amine other  witnesses  than  those  produced  by  the 
petitioner." 

The  argument  is  untenable  that  such  statements  can  be 
overlooked  as  "white  lies"  in  the  face  of  the  naturalization 
regulations  specifically  requiring  disclosure  of  any  arrests 
or  convictions  and  the  expressed  attitude  of  Congress  in 
the  same  Nationality  Act,  making  an  intentional  failure  to 
disclose  such  matters  a  crime.  Appellee  has  not  met  the 
burden  demanded  by  law  as  a  condition  precedent  to  the 
granting  of  citizenship,  for  ''an  alien  who  seeks  political 
rights  as  a  member  of  this  nation  can  rightfully  obtain 
them  only  upon  terms  and  conditions  specified  by  Con- 
gress."^    False  statements  before  the  naturalization  ex- 


«Sec.  333  (a),  Nationality  Act  of  1940  (8  U.  S.  C.  733),  and 
regulations  thereunder  set  forth  in  Sec.  373.1  (a),  Title  8.  Code  of 
Federal  Regulations. 

'[/.  5^.  V.  Ginsberg,  2>7  S.  Ct.  422,  425,  243  U.  S.  472.  474.  61 
L.  Ed.  853.  See  also  U.  S.  v.  Masconi,  43  F.  Supp.  56  and  U.  S. 
V.  Zgrehec,  38  F.  Supp.  127. 
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aminers  is  properly  a  grounds  for  the  denial  of  naturali- 
zation.^ 

The  basis  for  determining  the  required  moral  standard 
under  the  naturalization  laws  is  measured  by  the  moral 
standard  of  the  average  citizen  in  the  community  and  not 
by  any  particular  group  of  individuals  in  a  community*  as 
implied  in  the  statement  of  counsel  for  Appellee  reading: 

"No  doubt  the  Judge  might  have  well  reflected  that 
biblical  statement  'He  who  is  without  sin  among  you, 
let  him  cast  the  first  stone,'  and  he  might  well  have 
inquired  whether  there  was  any  such  among  the  immi- 
gration officers  who  were  pressing  the  proceeding." 
(App.  Br.  p.  11.) 

The  personal  reference  in  this  respect  to  the  immigration 
officers  has  no  proper  place  in  an  appellate  brief/" 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 
Ronald  Walker, 
Clyde  C.  Downing, 

Assistant  United  States 
Attorneys, 
Attorneys  for  Appellant. 
Bruce  G.  Barber, 

Chief,  Adjudications  Division, 

Immigration  and  Naturalisation  Service, 
on  the  Brief. 


^Pet.  of  Ledo,  67  F.   Supp.  917,  decided   Sept.   12.   1946.     See 
also  U.  S.  V.  Saracino,  43  F.   (2d)  76. 

^Application  of  Polidka.  30  F.  Supp.  67. 

^"^ Anderson  v.  Federal  Cartridge  Corp.,  156  F.   (2d)  681,  686. 
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2  Josephine  Gonzalez  vs. 

United  States  District  Court 

Southern  District  of  California 

Central  Division 

No.  18244 
September,  1945,  Term 

THE  UNITED  STATES  OF  AMERICA 

vs. 

JOSEPHINE  GONZALEZ  and 
JESUS  SANTANA 

No.  18244.  Viol.:  United  States  Code,  Title  21, 
Section  174,  Possession  of  narcotics;  United 
States  Code,  Title  26,  Section  2553(a),  Pur- 
chase of  narcotics;  United  States  Code,  Title 
18,  Section  88,  Conspiracy. 

INDICTMENT 

In  The  Name  And  By  The  Authority  Of  The 
United  States  of  America,  the  Grand  Jury  for  the 
Southern  District  of  California,  at  Los  Angeles, 
presents  on  oath  in  open  court: 

That  Josephine  Gonzalez  and  Jesus  Santana, 
hereinafter  called  the  defendants,  heretofore,  to- 
wit:  On  or  about  October  9,  1945,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  did  wilfully, 
unlawfully,  and  feloniously  receive,  conceal,  and 
facilitate  the  transportation  and  concealment  after 
importation  of  a  certain  narcotic  drug,  to-wit:  ap- 
proximately 119  ounces  of  smoking  opium,  which 


United  imitates  of  America  6 

said  smoking  opium,  as  the  defendants  well  knew, 
had  been  imported  into  the  United  States  of  Amer- 
ica contrary  to  law; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America.  [2] 

COUNT  TWO 

And  the  grand  jur}^  aforesaid,  upon  its  oath  afore- 
said,  does  further  present: 

That  Josephine  Gonzalez  and  Jesus  Santana, 
hereinafter  called  the  defendants,  heretofore,  to- 
wit:  On  or  about  October  9,  1945,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  did  knowingly, 
wilfully  and  unlawfully,  and  feloniously  purchase 
and  distribute  a  certain  narcotic  drug  mentioned  in 
United  States  Code,  Title  26,  Section  2550(a),  to- 
wit:  approximately  119  ounces  of  smoking  opium, 
which  said  smoking  opimn  was  not  then  and.  there 
in  or  from  the  original  stamped  package  containing 
said  smoking  opium; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America.  [3] 

COUNT  THREE 
And   the    grand   jury    aforesaid,    upon    its    oath 
aforesaid,  does  further  present: 

That  Josephine  Gonzalez  and  Jesus  Santana, 
hereinafter  called  the   defendants,   heretofore,   to- 
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wit:  Prior  to  the  date  of  the  commission  of  the 
overt  acts  hereinafter  set  forth  and  continuously 
thereafter  to  and  inchiding  October  11,  1945,  in  the 
County  of  Los  Angeles,  State  of  California,  within 
the  Central  Division  of  the  Southern  District  of 
California,  did  knowingly,  wilfully,  unlawfully, 
corrui^tly,  and  feloniously  conspire,  combine,  con- 
federate, arrange,  and  agree  together  and  with  each 
other  and  with  divers  other  persons,  whose  names 
are  to  the  grand  jury  unknown,  to  commit  offenses 
against  the  United  States  of  America  and  the  laws 
thereof,  to-wit: 

(1)  Wilfully,  unlawfully,  and  feloniously  to  re- 
ceive, conceal,  and  facilitate  the  transportation  and 
concealment  after  importation  of  a  certain  narcotic 
drug,  to-wit:  approximately  119  ounces  of  smoking 
opium,  which  said  smoking  opium,  as  the  defend- 
ants then  and  there  well  knew,  had  been  imported 
into  the  United  States  of  America  contrary  to  law; 

(2)  Knowmgly,  wilfully,  unlawfully,  and  felon- 
iously to  purchase,  sell,  dispense,  and  distribute  a 
certain  narcotic  drug,  to-wit:  approximately  119 
ounces  of  smoking  opium,  which  said  smoking 
opium  was  not  then  and  there  in  or  from  the  origi- 
nal stamped  package  containing  said  smoking 
opium ; 

That  after  the  formation  and  in  furtherance  of 
said  conspiracy  and  to  effe-ct  the  objects  and  pur- 
I)Oses  thereof  the  defendants  did  commit  various 
overt  acts,  among  which  were  the  following: 

(1)     On   or    about   October   9,    1945,    defendant 
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Josephine  Gonzalez  went  to  the  Model  Auto  Court, 
located  at  2631  Garvey  Boulevard,  Alhambra,  Cali- 
fornia ; 

(2)  On  or  about  October  9,  1945,  defendant 
Josephine  Gonzalez  at  approximately  9:00  p.m., 
drove  from  Alhambra,  California,  to  La  Canada, 
California;  [4] 

(3)  On  or  about  October  9,  1945,  in  Los  Angeles 
Count}',  California,  defendant  Josephine  Goiizalez 
concealed  sixteen  five-tael  brass  cans  containing 
approxunately  112  ounces  of  smoking  opium  in  a 
suitcase ; 

(4)  In  the  late  evening  of  October  9,  1945,  or 
the  early  morning  of  October  10,  1945,  defendant 
Jesus  Santana  drove  to  the  Model  Auto  Court, 
located  at  2631  Garvey  Boulevard,  Alhambra,  Cali- 
fornia ; 

(5)  On  or  about  October  9,  1945,  in  Los  Angeles 
County,  California,  defendant  Jesus  Santana  con- 
cealed a  five-tael  can  of  smoking  opium  near  the 
glove  compartment  of  a  Dodge  automobile; 

(6)  On  or  about  October  9,  1945,  defendant 
Jesus  Santana  spent  the  evening  in  an  auto  trailer, 
located  at  the  Model  Auto  Court,  2631  Garvey 
Boulevard,  Alhambra,  California; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

/s/  CHARLES  H.  CARR, 

United  States  Attorney. 
[Endorsed] :     Filed  Jan.  9,  1946.  [5] 
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upon  her  arrest  the  aforesaid  officers  opened  her 
suitcase  and  searched  it  without  showing  her  a 
search-warrant;  that  further  upon  information  and 
belief  she  alleges  that  the  officers  had  no  search- 
warrant  at  the  time  nor  had  they  obtained  one 
previously;  that  she  made  [9]  no  objection  to  the 
search  because  she  feared  the  officers,  and  thought 
such  objection  would  be  useless;  that  such  search 
without  a  \Yarrant  is  in  violation  of  her  rights  under 
the  fourth  and  fifth  amendments  to  the  constitution 
of  the  United  States  of  America. 

/s/  JOSEPHINE  GONZALEZ. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  February,  1946. 

[Seal]        /s/  N.  A.  MARSH, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  commission  expires  July  2,  1949.  [10] 

POINTS  AND  AUTHORITIES 

' '  Evidence  illegally  obtained  by  search  of  premises 
without  a  warrant  can  not  be  used  to   support  a 

claim  of  probable  cause  for  belief  that  the  offense 
was  being  committed  in  the  presence  of  officers 
justifying  them  in  making  the  arrest  without  a 
warrant,  and  in  searching  premises  without  a  war- 
rant, as  incident  to  contemporaneous  lawful  arrest." 
— U.  S.  V.  Lee  (1936),  83  Fed.  (2d)  195. 

"Evidence  illegally  obtained  cannot  be  used  to 
support  the  claim  of  probable  cause." — Wakkuri  v. 
U.  S.,  67  Fed.  (2d)  844,  CCA  6. 

"Belief,   however  well   founded,   that   an  article 


sought  is  concealed  in  a  dwell inj;'  lionse  (and  this 
would  apply  as  \Yell  to  any  article  of  personal  prop- 
erty) furnishes  no  justification  for  a  search  of  that 
place  Avithout  a  warrant.  And  such  searches  are 
held  unlawfully  made  notwithstanding  facts  un- 
questionably showing  probable  cause." — Agnello  v. 
U.  S.  269  U.  S.  20,  46  Sup.  Ct.  4,  70  L.  Ed.  145, 
51  A.L.R.  409. 

"Belief  that  an  article  sought  is  concealed  in  a 
dwelling  does  not  justify  search  without  a  warrant, 
notwithstanding  facts  unquestionably  show  proba- 
ble cause." 

"The  presumption  under  which  possession  of 
narcotic  drug  authorizes  [11]  conviction  of  unlaw- 
ful importation  of  drug  .  .  .  cannot  aid  officers  in 
believing  that  the  crime  was  being  committed  in 
their  presence  as  the  basis  for  arrest  and  search 
without  a  warrant." — U.  S.  v.  Tom  Yu,  1  Fed. 
Supp.  357. 

"The  Constitutional  provisions  for  the  security 
of  person  and  property  are  to  be  liberally  con- 
strued, and  it  is  the  duty  of  the  courts  to  be  watch- 
ful for  the  Constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon.  "^Boyd 
V.  U.  S.,  116  U.  S.  616.  See  Gouled  v.  U.  S.,  255 
U.  S.  305. 

In  Carrol  v.  U.  S.,  39  A.L.R.  807  (containing  an 
annotated  discussion  of  the  problem),  a  warrant 
without  probable  cause  for  its  issuance  was  held 
unjustified.  The  court  said  for  there  to  be  probable 
cause  for  its  issuance,  there  must  be  a  reasonable 
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ground  to  believe  the  party  guilty,  without  the  evi- 
dence sought  to  be  obtained  through  the  search. 

It  boils  down  to  this :  If  the  officers  had  probable 
cause  for  arrest  without  any  reference  to  the  results 
of  the  search  without  a  warrant,  the  results  might 
be  admitted  to  evidence,  but  if  the  evidence  fur- 
nishes any  part  of  the  probable  cause  for  arrest, 
then  the  search  is  clearly  illegal,  even  as  an  incident 
to  arrest,  and  the  authorities  hold  that  such  evidence 
can  never  be  admitted.  It  seems  clear  here  that  the 
16  cans  of  alleged  opium  found  in  the  suitcase 
formed  a  part  of  the  probable  cause  for  aiTest  of 
the  defendant  Josephine  Gonzalez;  therefore  it  is 
improper  to  use  that  evidence  in  any  way. 

[Endorsed] :     Filed  Feb.  16,  1946.  [12] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.D.  1946,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Tuesday  the  .19th  day  of  February  iii 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-six. 

Present:  The  Honorable  Ben  Harrison,  District 
Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  hearing  on  motion  of 
defendant  Gonzalez  to  suppress  evidence,  filed  Feb- 
ruary 16,   1946;   and  for   trial   of   the   defendants 
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Josephine  Gonzalez  and  Jesus  Santana;  Walter  S. 
Binns,  Esq.,  Assistant  U.  S.  Attorney,  ai)])earing 
for  the  Government;  Gladys  T.  Root  appearing  for 
the  defendant  Gonzalez ;  J.  B.  Mandel,  Esq.,  appear- 
ing for  the  defendant  Santana ;  the  said  defendants 
being  present  in  custody: 

Attorney  Root  presents  said  motion  to  suppress, 
etc.  The  Court  makes  a  statement  and  orders  said 
motion  to  suppress  denied,  with  exception  to  the 
defendant  Gonzalez. 

It  is  ordered  that  this  cause  be,  and  it  hereby  is, 
continued  to  February  20,  1946,  at  9:30  a.m.,  for 
trial  of  both  defendants,  and  the  witnesses  are 
admonished  to  return  at  that  time.  [14] 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above-entitled  cause,  find  the 
defendant,  Josephine  Gonzalez 

Guilty  as  charged  in  count  one  of  the  Indictment, 
and 

Guilty  as  charged  in  count  two  of  the  Indictment ; 
and 

We,  the  Jury  in  the  above-entitled  cause,  find  the 
defendant,  Jesus  Santana 

Guilty  as  charged  in  count  one  of  the  Indictment, 
and 
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Guilty  as  charged  in  count  two  of  the  Indictment. 

Dated:    Los    Angeles,    California,    February    21, 
1946. 

/s/  NOBLE  M.  DAWSON, 
Foreman. 

[Endorsed]:     Filed  Feb.  21,  1916.  [21] 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  AND  COMMITMENT  AND 
PROBATIONARY  ORDER 

Criminal  Indictment  in  three  counts  for  violation 
of  U.S.C.,  Title  21,  174;  26,  2553(a);  and  18 
U.S.C.  88. 

On  this  18th  day  of  March,  1946,  came  the  United 
States  Attorney,  and  the  defendant  Josephine  Gon- 
zalez appearing  in  proper  person,  and  by  her  attor- 
ney, Gladys  T.  Root;  and. 

The  defendant  having  been  convicted  on  verdict 
of  guilty  of  the  offienses  charged  in  the  Indictment 
in    the    above-entitled    cause,    to-wit:    Count    one: 

*  *  did  wilfully,  unlawfully,  and  feloniously  re- 
ceive, conceal,  and  facilitate  the  transportation  and 
concealment  after  importation  of  approximately 
119  ounces  of  smoking  opium,  et-c.,  and  Count  two: 

*  *  did  knowingly,  wilfully,  unlawfully,  and  felon- 
iously purchase  and  distribute  a  certain  narcotic 
drug,  etc.,  to-wit:  approximately  119  ounces  of 
smoking  opium,  which  was  not  then  and  there  in  or 
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from  the  original  stanix3ed  package  containing  said 
smoking  opium ;  as  more  fully  set  forth  in  said  two 
counts  of  the  Indictment;  and  the  defendant  hav- 
ing been  now  asked  whether  she  has  anything  to  say 
wdiy  judgment  should  not  Ije  pronounced  against 
her,  and  no  sufficient  cause  to  the  contrary  ])eing 
shown  or  appearing  to  the  Court,  It  Is  By  The 
Court 

Ordered  and  Adjudged  that  the  defendant,  hav- 
ing been  found  guilty  of  said  offenses,  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  the  23eriod  of  three  (3)  years  in  a  penitentiary 
and  pay  a  fine  unto  the  United  States  of  America 
in  the  sum  of  ten  ($10.00)  dollars  on  count  one;  and 

It  Is  Further  Ordered  that  imposition  of  sen- 
tence on  count  two  is  suspended  for  the  period  of 
five  years,  which  period  is  to  commence  at  the  ex- 
piration of  said  sentence  on  count  one,  and  the  de- 
fendant placed  on  probation  for  that  period  on  the 
following  terms  and  conditions:  That  defendant 
shall  not  violate  any  laws  of  the  United  States, 
State,  County  or  City  in  w^hich  she  lives  during  that 
period;  that  she  shall  report  to  the  probation  officer 
of  this  court  at  such  times  and  places  as  he  may 
direct,  and  follow^  such  rules  and  regulations  as  he 
may  prescribe  for  her  conduct. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
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and  that  the  same  shall  serve  as  the  commitment 
herein  on  count  one. 

/s/  BEN  HAKRISON, 

United  States  District  Judge. 

A  True  Copy.    Certified  this  18th  day  of  March, 
A.D.,  1940. 

/s/  EDMUND  L.  SMITH, 
Clerk. 

[Endorsed] :     Filed  March  18,  1946.  [23] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant :  Josephine  Gon- 
zalez, Los  Angeles,  Count}^  Jail,  Los  Angeles,  Cali- 
fornia. 

Name  and  Address  of  Appellant's  Attorney: 
Gladys  Towles  Root,  215  West  Seventh  Street, 
Suite  631  Bartlett  Building,  Los  Angeles,  Cali- 
fornia. 

Oifense:  Two  counts,  violation  of  United  States 
Code,  Title  21,  Section  174,  Possession  of  Narcotics ; 
United  States  Code,  Title  26,  Section  2553(a),  Pur- 
chase of  Narcotics. 

Count  I  charges  defendant  as  being  in  possession 
of  a  certain  narcotic  drug. 

Count  II  charges  defendant  with  purchase  of  a 
certain  narcotic  drug. 
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Date  of  Judgment :  March  18,  1946. 

Brief  description  of  jiidgnient  or  sentence: 

Defendant  was  adjudged  guilty  of  Count  1,  three 
years  in  the  penitentiary;  Count  II,  sentence  sus- 
pended, five  years  probation. 

Name  of  prison  where  now  confined :  Los  Angeles 
Coimty  Jail,  Los  Angeles,  California. 

I,  the  above  named  apj)ellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  above  mentioned 
on  the  grounds  set  forth  below. 

Dated:  March  22,  1946. 

/s/  JOSEPHINE  GONZALEZ, 
Appellant. 

Grounds  of  Appeal : 

1.  The  judgment  and  finding  of  the  Trial  by 
jury  is  contrary  to  the  law  and  the  evidence. 

2.  The  evidence  is  insufficient  to  establish  that 
the  defendant  committed  the  offense  charged  in 
Counts  I  and  II  of  the  indictment. 

3.  The  evidence  was  and  is  insufficient  to  estab- 
lish that  the  defendant  committed  the  offense 
charged  in  Counts  I  and  II  of  the  indictment. 

4.  That  there  is  a  complete  and  irreconcilable 
variance  between  the  evidence  adduced  and  the 
charoes  contained  in  Counts  I  and  II  of  the  indict- 
ment,  respectively. 
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5.  That  the  Court  committed  prejudicial  errors 
of  law  during  the  trial  of  the  case  in  its  rulings 
^oncernino;  the  reception  of  certain  evidence  over 
Appellant's  objection  and  to  which  rulings  excep- 
tions were  taken. 

6.  That  the  Court  misdirected  the  jury  in  points 
of  law. 

[Endorsed]  :     Filed  March  22,  1946.  [37] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  54  inclusive  contain  full, 
true  and  correct  copies  of  Indictment;  Minute 
Order  Entered  January  28,  1946;  Notice  of  Intent 
to  Make  Motion  to  Suppress  Evidence;  Minute 
Orders  Entered  February  19,  1946,  February  20, 
1946,  and  February  21,  1946;  Verdict;  Minute 
Order  Entered  March  18,  1946;  Judgment  and 
Commitment;  Defendant  Gonzales'  Requested  In- 
structions; Notice  of  Appeal;  Petition  for  Exten- 
sion of  Time  to  Settle  Bill  of  Exceptions;  Order 
Extending  Time  to  Settle  Bill  of  Exceptions ;  Stipu- 
lation and  Order  to  File  Reporter's  Transcript  in 
Lieu  of  Bill  of  Exceptions;  Designation  of  Con- 
tents of  Record  on  Appeal;  Praecipe  and  Stipula- 
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tion  and  Order  for  Transmission  of  Original  Ex- 
hibits which,  together  witli  Original  Reporter's 
Transcript  and  Original  Government's  Exhibits  1 
to  15  inclusive,  transmitted  herewith,  constitute  the 
record  on  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comiDaring,  correcting  and  certifying  the  foregoing 
record  amount  to  $15.30  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  7th  day^of  October,  A.  D.  1946. 

[Seal]  EDMUND  L.  SMITH, 

Clerk, 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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(Testimony  of  A.  V.  Beckner.) 

Q.  When  you  say  that  you  saw  the  defendant 
Josephme  Gonzalez,  are  you  speaking  of  the  lady 
that  is  sitting  at  the  left  corner  of  the  opposite 
table?  A.     I  am. 

Q.     Where  did  you  first  see  her  on  that  day? 

A.  At  an  auto  trailer  court  at  2631  Garvey 
Boulevard  in  the  City  of  Alhambra,  at  about  7:30 
J),  ni.  on  that  date. 

Q.     What  auto  trailer  court? 

A.  The  name  of  the  place  is  the  Model  auto 
trailer  court. 

Q.     Where  did  you  see  her  in  that  auto  court? 

A.  I  saw  her  driving  a  Plymouth  Sedan  first 
on  that  evening,  drive  into  the  auto  trailer  court 
to  park  alongside  of  an  auto  trailer  which  had  been 
parked  there. 

Q.     Then  what  did  she  do  ?  [4] 

A.  She  got  out  of  the  auto  trailer — she  got  out 
of  the  vehicle  and  entered  the  auto  trailer. 

Q.  Did  you  observe  whether  or  not  she  had  any- 
thing in  her  hand  when  she  went  in? 

A.     She  did  not  have  anything. 

Q.     Now,  then,  about  what  time  of  day  was  this? 

A.     About  7:30  p.  m. 

Q.     Did  you  observe  her  again  on  that  day? 

A.  Yes.  I  observed  her  in  the  auto  trailer  at 
about  8:15  or  8:20. 

Q.  And  after  you  observed  her  at  about  8:15 
when  did  you  next  see  her? 

A.     At  about  9  o'clock  when  she  left  the  trailer. 

Q.  When  you  observed  her  about  8:15  what  was 
she  doing? 
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A.     Lying    on    a    bed    in    tlic    trailer    reading    a 
magazine. 

Q.     When  you  saw  her  about  9  o'clock  what  was 
she  doing? 

A.  She  left  the  trailer  and  got  into  this  ear  and 
started  driving  over 

Q.  Did  you  observe  her  leave  the  trailer  and 
get  into  this  car?  A.     I  did. 

Q.     Did  you  observe  her  carrying  anything? 

A.     Nothing  that  I  could  see.  [5] 

Q.     This  was  evening,  was  it  not? 

A.     It  was. 

Q.     How  close  were  you  to  her? 

A.  When  she  left  I  was  approximately  100  feet 
or  125  feet  from  the  auto  trailer. 

Q.  Did  you  have  anyone  with  you  during  this 
time,  between  7:30  and  9  o'clock?  A.     Yes. 

Q.     Vrho  was  with  you? 

A.     Sergeants  Russell  and  Reid. 

Q.     And  by  whom  are  they  employed? 

A.  By  the  Los  Angeles  Police  Department  in 
the  Narcotic  Detail. 

Q.  I  think  you  testified  that  the  defendant  Jose- 
phine Gonzalez  came  out  of  the  trailer  and  got  into 
a  gray  sedan.  Can  you  describe  the  car  a  little 
more  particularly  than  that? 

A.  It  was  maroon,  a  Plymouth,  four-door  sedan. 
No.  l-V-9767. 

Q.  Now  then,  after  you  saw  the  defendant  Gon- 
zalez get  into  that  car  what  occurred  then  ? 

A.     She  drove  away  down  on  to  Garvey  Boule- 
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vard,  and  headed  towards  the  City  of  Los  Angeles 
on  Raniona  Boulevard,  down  into  the  Civic  Center ; 
through  the  Civic  Center  over  Xorth  Spring  Street, 
past  this  building  to  Sunset  and  over  [6]  Sunset 
to    North    Broadwaj^     Over    Nortli    Broadway   to 
Avenue  21;  north  on  Avenue  21  to  the  end  of  the 
street,  which  is  a  dead  end  street.   She  made  a  com- 
plete  turn  and   came   back   to   Baranca   Street,   I 
believe,  and  over  to  San  Fernando  Road.    Out  San 
Fernando   Road   to   the   intersection   of   Verdugo. 
Out  Verdugo  Road  through  Glendale,  Montrose  and 
into  the  city  of  La  Canada,  where  she  turned  north 
on  Indiana  Street  and  proceeded  about  one  block 
and  made  a  right  turn  into  Mac  Arthur  Street. 

Q.  I  presume  from  your  testimony  you  were 
following  her  in  a  car?  A.     Very  closely,  yes. 

Q.     Was  anyone  with  you  in  the  car? 

A.     Yes;  the  two  men  that  I  already  mentioned. 

Q.  Now,  what  occurred  at  MacArthur  Street  in 
La  Canada? 

A.  She  parked  the  car  about  200  feet  into  the 
street  in  front  of  a  house. 

Q.     Then  what  occurred? 

A.  We  went  on  by  the  place.  We  came  back 
and  we  pulled  into  MacArthur  Street  and  up  to 
the  vehicle. 

Q.     Then  what  occurred  ? 

A.  She  was  found  in  the  rear  seat  of  the  car 
and  as  we  drove  up  she  started  to  get  out  onto  the 
road. 

Q.     Did  you  approach  her?  A,     I  did.  [7] 
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Q.     Did  you  have  a  conversation  with  her'? 

A.     I  did. 

Q.  Who  was  iDresent  when  you  had  your  con- 
versation besides  yourself  and  the  defendant  Gon- 
zalez? 

A.     The  two  sergeants  already  mentioned. 

Q.  Will  you  tiell  us  to  the  best  of  your  ability 
what  was  said  by  you  and  what  was  said  by  the 
defendant  Gonzalez  and  what,  if  anything,  was 
said  by  the  two  sergeants'? 

A.  I  first  asked  her  about  the  ownership  of  the 
car.  She  stated  that  it  did  not  belong  to  her;  that 
she  had  borrowed  it  from  a  man  by  the  name  of 
Santana.  That  in  September  she  had  had  a  wreck 
with  her  car  and  that  was  the  reason  why  she  was 
driving  another  man's  car.  She  stated  she  had 
known  this  man  for  some  period  of  time. 

I  asked  her  where  he  could  be  found  and  she 
stated  that  he  was  over  at  an  auto  trailer  court  at 
Alliambra,  and  that  he  would  be  found  in  this  auto 
trailer  there  which  belonged  to  her. 

Q.  Pardon  me.  Well,  we  will  go  back  for  a 
moment.  At  the  time  you  were  at  this  auto  trailer 
court  between  7 :30  and  9,  did  you  see  the  defendant 
Santana'?  A.     I  did  not. 

Q.  You  looked  into  the  trailer.  Did  you  see  the 
defendant  Santana?  A.     I  did  not.  [8] 

Q.  Now,  did  you  remove  the  owner's  certificate 
from  the  maroon  Plymouth  Sedan  in  which  you 
found  Mrs.  Gonzalez?  A.     I  did. 

Q.     Do  you  have  it  with  you?  A.     I  do. 
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Mr.  Binns:     Your  Honor,  I  have  here  a  regis- 
tration card  for  the   State  of   California  for  the 
year  1945.  I  ask  that  it  be  marked  as  Government's 
first  exhibit  for  identification. 
The  Court :     It  will  be  so  marked. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  1,  for  identification.) 

Q.  By  Mr.  Binns:  Mr.  Beckner,  I  show  you 
Government's  Exhibit  No.  1  for  identification.  Is 
that  the  registration  certificate  you  took  from  the 
car  in  which  you  found  Mrs.  Gonzalez'? 

A.     Yes,  it  is. 

Q.     How  can  you  identify  it? 

A.  By  the  name  that  appears  on  it.  "Jesus  G. 
Santana,  Postoffice  Box  1174,  Calexico,  California" 
and  the  license  number  is  the  same  that  was  on  the 
vehicle. 

Mr.  Binns:  May  this  be  admitted  in  evidence 
at  this  time,  your  Honor"? 

The  Court:     It  may  be  admitted. 

The  Clerk:     Plaintiff's  Exhibit  1  in  evidence. 
(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  1,  and  was  received  in  evi- 
dence.) [9] 

Q.  By  Mr.  Binns:  Now  then,  you  were  telling 
of  a  conversation  you  had  with  the  defendant  Gon- 
zalez there,  in  which  she  said  the  car  belonged  to 
Mr.  Santana,  and  that  her  own  car  had  been 
wrecked.  Did  you  have  any  further  conversation 
with  her? 
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A.  Yes.  She  said,  "You  can  go  to  the  telephone 
light  now  and  you  can  call  him  up  and  he  will  be 
there  and  you  can  verify  the  fact  that  he  is  the 
owner  of  the  car;"  and  she  said,  "he  allowed  me 
to  drive  the  car." 

Q.  Do  you  recall  anything  else  at  this  time  that 
was  said? 

A.  Yes.  In  the  back  of  the  car  I  observed  a 
gray  colored  suitcase  and  I  tried  the  lock  on  it 
and  it  was  locked  and  I  asked  the  defendant  who 
it  belonged  to  and  she  stated  it  belonged  to  her. 

Mr.  Binns:  May  I  have  this  gray  suitcase 
marked  as  Government's  next  in  order  for  identi- 
fication ? 

The  Clerk:  Government's  Exhibit  2  for  identi- 
fication. 

(The   suitcase   referred   to   was   marked   as 
Plaintiff's  Exhibit  Xo.  2,  for  identification.) 

Q.  By  Mr.  Binns:  You  can  observe  the  gray 
suitcase  sitting  here.  Is  that  the  gray  suitcase  you 
have  been  testifying  concerning? 

A.     Yes,  it  is. 

Q.     Will  you  tell  us  what  further  occurred  ?  [10] 

A.  I  then  asked  her  if  she  had  the  key  for  it 
and  she  reached  into  a  handbag  and  she  produced 
this  leather  key  container,  w^hich  has  other  keys 
on  it,  and  she  selected  one  small  key  which  was  on 
here,  and  indicated  that  that  would  be  the  key 
which  would  open  the  suitcase. 

Mr.  Binns:  We  have  a  key  container,  your 
Honor,  containing  certain  keys  and  ask  that  it  be 


(Testimony  of  A.  Y.  Beckner.) 
marked  Govermnent's  next  in  order  for  identifica- 
tion. 

The  Court:  Why  not  admit  it  in  evidence?  The 
witness  has  identified  it. 

Mr.  Binns:  I  offer  it  for  admission  then  and  I 
offer  the  suitcase. 

The  Court:     Both  may  be  received. 

(The  articles  referred  to  were  marked  as 
Plaintiff's  Exhibits  Nos.  2  and  3,  and  were 
received  into  evidence.) 

Q,  By  Mr.  Bimis:  I  show  you  this  small  key 
and  ask  you  is  that  the  key  which  you  previously 
testified  was  attached  to  that  key  contamer"? 

A.     That  appears  to  be  the  key,  yes. 

Q.  This  rope  and  this  ticket,  were  they  on  the 
key  when  you  first  saw  it  ?  A.     They  were  not. 

Mr.  Binns:     May  we  remove  those,  your  Honor? 

The  Court:  Why  not  put  the  key  in  the  lock 
and  make  it  all  a  part  of  the  one  exhibit?  [11] 

Mr.  Binns:  All  right,  I  will  offer  this  key  as 
Exhibit  2-A. 

The  Court:  They  have  previously  been  admit- 
ted separately.  I  simply  thought  you  could  put  the 
key  into  the  lock  and  leave  it  there. 

Q.  By  Mr.  Binns:  After  you  secured  the  key 
what  did  you  do? 

A.  I  took  the  suitcase  out  of  the  car,  unlocked 
it,  opened  it  up,  and  I  fomid  a  package  on  the  in- 
side of  it. 

Mrs.  Root:  There  will  be  an  objection  to  any 
testimony  relative  to  the  contents  of  the  suitcase 
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on  the  ground  that  there  was  not  a  search  warrant 
or  foundation  shown  that  there  was  a  search  war- 
rant obtained  and  that,  therefore,  the  testimony  is 
irrelevant,  incompetent   and  immaterial. 

The  Court:  Objecion  overruled  and  exception 
note. 

Q.  By  Mr.  Binns:  When  you  opened  the  suit- 
case will  you  tell  us  what  you  found  therein? 

A.  I  fomid  a  bag  and  upon  opening  the  bag  I 
found  a  carton  and  that  was  tied  with  rope.  I 
opened  the  carton  and  there  were  16  metal  cans  in 
the  carton. 

Q.  Was  there  anything  else  in  the  suitcase  be- 
sides that  carton  containing  the  metal  cans? 

A.  Yes.  There  was  an  object  which  appeared  to 
be  a  woman's  sun  suit  or  something  of  that  nature. 

Q.     Is  that  the  article?  [12] 

A.     Yes,  that  is  it. 

Q.  Was  there  anything  else  in  there  besides  the 
package  and  that  woman's  sun  suit? 

A.     That  is  all. 

Mr.  Binns :  Your  Honor,  may  we  call  the  chem- 
ist from  Mr.  Love's  office  out  of  order  to  identify 
this  package?  He  is  the  chemist  from  San  Fran- 
cisco. 

The  Court :  According  to  the  opening  statements 
by  both  parties  there  seemed  to  be  no  dispute  that 
opium  was  found. 

Mr.  Mandel:     We  have  no  objection. 

Mrs.  Root:     I  have  no  objection. 
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The  Court:  In  other  words,  is  it  necessary  to 
call  a  chemist? 

Mr.  Mandel:  No,  it  is  not  as  far  as  we  are  con- 
cerned.   We  will  waive  the  calling  of  the  chemist. 

Mrs.  Root:     Perfectly  all  right  with  us. 

Mr.  Binns:  I  ask  counsel  to  stipulate  if  the 
chemist  were  called  to  the  stand  he  would  testify 
that  after  examining  the  16  cans  which  were  sent 
to  him,  he  sealed  them  in  this  parcel  and  that  this 
parcel  is  the  parcel  he  sealed  them  in. 

Mr.  Mandel:     So  stipulated. 

Mr.  Binns:     Mrs.  Root,  will  you  so  stipulate? 

Mrs.  Root:  Defendant  will  so  stipulate  that  he 
would  so  testify.  [13] 

Mr.  Binns:  May  the  record  show  the  parcel  is 
now  being  opened — may  this  be  marked  as  Govern- 
ment's exhibit  next  in  order  for  identification? 

The  Clerk:  Plaintiff's  Exhibit  5  for  identifica- 
tion. 

Mr.  Bimis :  May  the  record  show  that  I  am  now 
opening  Government's  Exhibit  5  lor  identification? 

Q.  Mr.  Beckner,  I  call  to  your  attention  the 
contents  of  Government's  Exhibit  5  and  ask  you 
if  you  have  ever  seen  those  cans  before? 

A.     Yes,  sir.   These  are  the  cans 

Q.     Tell  us  how  many  there  are  ? 

A.     There  are  15  cans  here. 

Q.  How  do  you  know  that  those  are  the  cans 
that  you  saw? 

A.  They  bear  my  marking  on  the  tox3  of  each 
tin. 
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Q.     Do  they  bear  any  other  marking? 

A.     The  date  10-9-45. 

The  Court:     Are  those  the  cans  that  you  round 

in  this  suitcase? 

The  Witness:     They  ar% 

Mr.  Binns:     May  these  be  admitted  in  evidence 
at  this  time,  your  Honor? 

The  Court :     They  may  be  admitted. 
Mrs.  Root:     Object  on  the  same  ground. 
The  Court:     Same  ruling  and  exception  noted. 
(The  article  referred  to  was  marked  as  Plain- 
tiff's Exhibit  No.  5  and  was  received  in  evi- 
dence.) 

May  I  pass  one  can  to  the   jury, 


Mr.   Binns: 
your  Honor? 
The  Court: 
Q.     By   Mr 


Certainly. 

Binns:  Now  then,  Mr.  Beckner, 
after  you  had  found  Government's  Exhibit  5  was 
there  any  further  conversation  with  the  defendant 
Gonzalez  ? 

A.  I  asked  the  defendant  if  she  knew  what  the 
contents  were  and  she  stated  she  did  not — she  had 
never  seen  it  before.  I  asked  her  if  she  did  not 
know  it  was  opium  and  she  said,  "No,"  she  didn't 
know  what  opium  was.  I  asked  her  if  she  had  put 
it  into  the  suitcase  and  she  said,  "No."  I  asked 
her  if  she  locked  the  suitcase  and  she  said,  "No." 

I  asked  her  about  the  ownership  of  the  bag  again 
and  she  said,  "Yes,  the  bag  belonged  to  her,"  but 
she  didn't  know  how  the  opium  got  in  there.    That 
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was  about  the  extent  of  the  conversation  regarding 

the  oi)ium  at  that  point. 

Q.     Now  then,  what  occurred! 

A.  I  asked  her  what  she  was  doing  parked  up 
there  in  the  dark  that  late  at  night  in  the  back  seat 
of  the  vehicle  and  she  stated  she  had  come  up  there 
to  visit  her  daughter  who  lived  nearby,  and  upon 
arriving  there  she  decided  it  was  too  late  to  go  in 
and  she  was  going  to  spend  the  night  in  the  vehicle. 
That  was  about  the  extent  of  the  conversation  at 
that  point.  [15] 

Q.     Then  what  did  you  do"? 

A.  We  then  drove  back  to  Alhambra,  to  the 
auto  trailer  court  at  3621  Garvey  Boulevard. 

Q.  That  is  the  same  one  you  testified  concerning 
previously?  A.     It   is. 

Q.     What  did  you  do  after  you  got  there  ? 

A.  We  pulled  up  there  and  we  noted  that  there 
was  a,n  automobile  parked  alongside  of  the  trailer 
where  she  previously  parked  her  car. 

Q.     Can  you  descri})e  the  second  automobile? 

A.  Yes.  That  was  a  Dodge  two-door,  license  No. 
70C633. 

Q.  Now,  what  did  you  do  after  you  arrived  back 
at  the  auto  trailer  court? 

A.  Officer  Reid  and  I  took  the  key  from  the 
defendant  Gonzalez  that  would  fit  the  auto  trailer 
and  we  went  over  and  we  approached  it.  The  lights 
were  all  out.  I  tried  the  doors  to  the  car.  They 
were  locked.    Officer  Reid  and  I  then  entered  the 
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auto  trailer  with  the  key  and  we  found  the  defend- 
ant Santana  in  bed  in  his  underwear. 

Q.     You  say  you  used  the  key  to  open  the  trailer? 

A.     Yes. 

Q.     And  then  what  occurred  inside  the  trailer? 

A.  Officer  Reid  asked  Mr.  Santana  his  name  and 
where  [16]  he  lived,  and  the  defendant  Santana 
replied  his  name  was  Santana  and  he  lived  in  Mexi- 
cala.  He  asked  him  if  he  owned  the  car  that  was 
parked  outside  and  he  said  "Yes."  I  believe  I 
asked  him  for  the  key  for  the  vehicle  and  he  indi- 
cated up  in  some  clothing  that  was  hanging  in  the 
trailer. 

Q.     Were  you  asking  these  questions  in  Spanisli  ? 

A.     No;  in  English? 

Q.     Mexican?  A.     No,   English. 

Q.     Go  ahead. 

The  Court:     Did  he  answer  you  in  English? 

The  Witness:  Mostly  in  Spanish,  but  he  would 
indicate — for  example,  I  asked  him  for  the  key  and 
he  indicated  his  coat  which  was  hanging  in  the 
trailer.  I  reached  for  the  coat  pocket  and  I  re- 
moved this  key  that  I  have  here. 

Q.  By  Mr.  Binns:  Was  this  red  metal  tag  on 
the  key?  A.     Yes,  it  was. 

Mr.  Binns :  May  this  car  key  with  the  red  metal 
tag  attached  be  marked  as  Government's  next  in 
order  for  identification? 

The  Court:     It  will  be  admitted  in  evidence. 

(The  key  referred  to  was  marked  as  Plain- 
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tiff's  Exhibit  No.  6,  and  was  received  in  evi- 
dence.) 

Mrs.  Root :  It  should  be  admitted  in  evidence  as 
I  [17]  understand,  exckisively  as  against  Santana. 
I  do  not  believe  Mrs.  Gonzalez  was  present  at  any 
of  these  conversations,  therefore,  it  would  be  hear- 
say as  to  her.  Our  objection  will  go  to  that,  it  is 
hearsay  as  to  the  defendant  Gonzalez. 

The  Court:     I  think  that  is  true,  counsel. 

Mr.  Binns:     I  will  bring  that  out. 

Q.  After  you  went  back  to  the  auto  court  the 
second  time  where  did  Mrs.  Gonzalez  stay? 

A.  She  remained  in  the  vehicle  with  Officer 
Russell  while  the  other  officer  and  I  went  on  out 
to  the  trailer. 

Q.  After  you  secured  the  key,  Government's 
Exhibit  6,  what  occurred? 

A.  Officer  Reid  asked  the  defendant  to  put  some 
clothes  on,  which  he  did — that  is,  he  put  on  some 
trousers,  I  believe,  and  some  shoes  and  we  stepped 
outside  to  the  vehicle.  I  used  that  key  and  I  un- 
locked the  door,  opened  the  door,  and  I  started 
looking  inside  of  the  vehicle,  under  the  seats  in  the 
car,  in  the  back  and  so  forth  and  then  I  had  occa- 
sion to  go  up  under  the  dashboard  with  my  hand, 
over  the  top  of  the  glove  compartment  and  I  found 
something  and  I  pulled  it  out  and  it  was  wrapped 
in  a  napkin.  I  opened  it  up  and  it  was  a  copper 
can  similar  to  what  I  have  here. 

Mr.  Binns:  May  I  have  this  large  brown  en- 
velope marked  for  identification? 
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The  Clerk:  Plaintilf's  Exhibit"  7,  for  identiiica- 
tion.  [18] 

(The   envelope   referred   to   was  marked   as 
Plaintiff's  Exhibit  No.  1,  for  identification.) 

Mr.  Binns:  Connsel  has  agreed  to  stipulate  if 
the  chemist  were  to  take  the  stand  he  would  testify 
that  he  sealed  this  larg-e  brown  envelope  in  San 
Francisco. 

Mrs.  Root:     So  stipulated. 

Mr.  Mandel :     So  stipulated. 

Mr.  Binns:  May  the  record  show  I  am  now 
breaking  the  seal  on  this  large  brown  envelope. 

Q.  By  Mr.  Binns:  Mr.  Beekner,  I  show  you 
an  object  wrapped  in  white  paper  which  I  have 
removed  from  Government's  Exhibit  No.  7  for 
identification,  and  ask  you  if  you  have  ever  seen 
that  object  before? 

A.  I  have,  yes.  It  bears  my  marking,  the  date 
and  my  initials. 

Q.     Where  did  you  see  that  before? 

A.  That  was  found  in  the  vehicle  hidden  under- 
neath, on  top  of  the  glove  compartment. 

The  Court:     Which  vehicle? 

The  Witness:  Of  the  Dodge  found  at  the  auto 
trailer  park. 

Q.  By  Mr.  Binns:  Calling  your  attention  to 
this  piece  of  white  napkin  material,  have  you  seen 
that  before? 

A.  Yes.  That  is  the  napkin  which  it  was 
wrapped  in.  It  also  bears  our  initials  and  the 
date.  [19] 
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Q.     Calling  your  attention  to  the  bottom  of 

Mr.  Binns:  May  I  offer  that  can  in  evidence  at 
this  time,  your  Honor? 

The  Court:  The  can  and  napkins  will  be  ad- 
mitted in  evidence. 

(The  articles  referred  to  were  marked  as 
Plaintiff's  Exhibit  No.  7,  and  were  received 
in  evidence.) 

Mr.  Binns:  And  the  large  brown  envelope  in 
which  it  was  wrapped — may  that  also  be  admitted 
as  a  part  of  the  same  exhibit? 

The  Court:  It  will  be  included  as  a  part  of 
Exhibit  7. 

Q.  By  Mr.  Binns:  Calling  your  attention  to 
the  bottom  of  Government's  Exhibit  7,  were  there 
any  distinctive  markings  that  you  noticed  on  the 
bottom  ? 

A.  Yes.  It  bears  a  number.  I  do  not  recall  it 
at  the  moment.  It  bears  the  nuni]3er  60,  which  has 
been  scratched  there  with  some  sharp  instrument. 

Q.     Did  you  put  that  on  there? 

A.     I  did  not. 

Q.     Was  that  on  there  when  you  got  it? 

A.     It  was. 

Q.  Calling  your  attention  to  Government's  Ex- 
hibit 5,  the  15  cans,  do  they  bear  any  markings  on 
the  bottom?.  A.     Yes,  they  do. 

Q.  Can  you  tell  the  jury  what  markings  they 
bear?  [20]  I  have  this  can  here  and  it  indicates 
No.  60  on  the  can  and  No.  59  also  scratched  in  with 
a  sharp  instrument. 
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Mr.  Binns:  May  I  pass  to  the  jury  Goveiii- 
ment's  Exhibit  No.  7? 

The  Court:     Yes. 

Mr.  Binns:  And  I  would  like  to  pass  the  same 
can  the  jury  previously  saw  and  ask  them  to  notice 
the  bottom  of  the  can. 

The  Court:  Is  that  the  type  of  container  that 
is  usually  used  for  the  transportation  of  opium  or 
is  it  an  unusual  can? 

The  Witness:  I  have  never  seen  any  just  ex- 
actly like  it  in  that  it  is  brass  material.  It  is  a 
little  smaller  in  size  and  the  diameter  of  it  is  a 
little  smaller  and  the  can  is  a  little  taller  than  most 
cans  that  are  commonly  used. 

Q.  By  Mr.  Binns:  Can  you  tell  us  now  what 
you  observed  on  the  bottom  of  the  cans  contained 
in  Exhibit  No.  5? 

A.  Yes.  These  two  cans  bear  the  number  of 
59  and  60.  These  two  bear  the  numbers  59  and  60 
and  these  two  bear  the  number  59. 

Q.  And  does  that  hold  true  for  the  rest  of  the 
cans?  A.    Yes,  sir. 

Q.     They  bear  either  the  number  59  or  60? 

A.     Yes. 

Q.  Now  then,  after  you  had  found  the  cans, 
which  is  [21]  Government's  Exhibit  No.  7,  what 
did  you  do? 

A.  Showed  it  to  the  defendant  and  asked  him 
who  it  belonged  to.  He  made  no  reply.  He  was  then 
taken  back  into  the  auto  trailer  to  complete  his 
dressing.  I  continued  in  a  search  of  the  vehicle  and 
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I  discovered  that  the  back  end  of  the  car  was  locked, 
so  I  walked  back  into  the  trailer  and  Officer  Reid 
asked  the  defendant  where  the  other  key  was  for 
the  back  of  the  car,  and  the  defendant  indicated 
up  at  his  trousers. 

The  Court:  I  thought  he  had  his  trousers  on  at 
that  time? 

The  Witness:  Or  one  part  of  his  clothing  at 
any  rate,  which  he  did  not  have  on,  which  was  hang- 
ing there — his  shirt  and  coat,  and  I  believe  another 
pair  of  trousers  up  there.  At  any  rate.  Officer  Reid 
removed  this  from  the  watch  pocket,  I  believe,  of 
a  pair  of  trousers  and  handed  it  to  me  and  then  I 
went  back  outside  and  continued  searching  the 
vehicle  and  nothing  further — ^no  further  narcotics 
were  found  in  the  car. 

Mr.  Binns:  May  this  second  key  be  marked 
Government's  exhibit  next  in  order? 

The  Court:     In  evidence. 

The  Clerk:     Government's  Exhibit  8. 

(The  key  referred  to  was  marked  as  Plain- 
tiff's Exhibit  No.  8,  and  was  received  in  evi- 
dence.)  [22] 

Q.  By  Mr.  Binns :  Now  then,  did  you  have  any 
further  conversations  with  the  defendant  Gonzalez 
after  this  incident  where  you  had  found  the  can  of 
opium  in  Mr.  Santana's  automobile. 

A.  I  asked  her  if  she  knew  Santana  and  she 
said  "Yes." 

Q.     Where  did  this  conversation  take  place? 

A.     In  the  auto  trailer.     She  was  seated  in  an- 
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other  vehicle  at  that  time  with  another  officer.  She 
stated  that  she  had  rented  the  auto  trailer  to  San- 
tana;  that  she  had  been  do^Yn  to  her  home  in  Im- 
l^erial  Valley  that  day  and  had  just  gotten  back  on 
that  afternoon.  That  if  there  was  any  opium,  why, 
she  didn't  know  anything  about  it — it  must  belong 
to  Santana.  And  that  was  about  the  extent  of  the 
conversation  at  that  time  as  I  recall  it. 

Q.  All  right.  After  that  occasion  did  you  have 
any  other  conversations  with  her? 

A.  Yes.  She  came  to  the  State  office  building 
when  she  was  released  on  bond  and  wanted  some 
automobile  tools  out  of  the  car. 

Q.  Can  you  tell  us  the  date  of  this  conversation 
you  are  now  describing? 

A.     I  made  no  note  of  it. 

Q.     You  do  not  remember  the  date? 

A.     (No  answer.) 

Mr.  Mandel:  This  conversation  w^ith  Mrs.  Gron- 
zalez  was  [23]  out  of  the  presence  of  the  defendant 
Santana. 

Mr.  Binns :     I  will  ask  him  that  question. 

Q.  This  conversation  you  tell  us  about — how^ 
long  w^as  it  after  the  arrest? 

A.     I  would  say  a  week. 

Q.     And  w^here  did  the  conversation  take  place? 

A.     In  the  State  office,  Room  102. 

Q.  And  who  was  present  besides  yourself  and 
Mrs.  Gonzalez? 

A.     She  appeared  at  that  time  with  a  lad}'  that 
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was  her  sister  and  I  believe  lier  daughter  came  with 

her  on  that  occasion  when  she  arrived  there. 

Q.  No^^'  then,  can  you  tell  us  what  the  conver- 
sation was  on  that  occasion? 

The  Court :  That  conversation  v\ill  only  be  con- 
sidered as  evidence  against  the  defendant  Gonzalez. 
It  will  in  no  way  be  deemed  as  evidence  against  the 
defendant  Santana. 

Q.  By  Mr.  Binns:  Will  you  tell  us  what 
occurred  in  this  conversation  in  your  office*? 

A.  She  stated  she  wanted  some  tools  out  of  the 
automobile  and  some  clothing  and  I  believe  the 
trailer  hitch,  which  she  had  taken  off  the  car  that 
she  had  had  a  wreck  in,  so  I  gave  her  the  clothing 
and  the  trailer  hitch  and  she  wanted  some  tools  out 
of  the  car  and  I  took  her  down  to  the  vehicle,  opened 
the  back  end  and  she  identified  certain  tools  [24] 
as  being  hers.  I  told  her  at  that  time  that  inasmuch 
as  the  vehicle  belonged  to  another  man  I  was  not 
going  to  let  her  take  any  of  the  tools  until  the  thing 
was  straightened  out.  She  also  wanted  the  keys  for 
her  home  down  at  Westmoreland,  which  w^ere  con- 
tained on  the  key  ring,  and  I  told  her  I  would  have 
to  hold  those  for  the  time  being.  I  had  one  of  the 
officers  go  out  and  make  a  set  of  duplicate  keys  for 
her  so  that  she  could  get  into  her  tailer  and  also 
her  home  down  in  Westmoreland.  She  stated,  ' '  You 
know  that  that  opium  is  not  mine, ' '  and  I  said,  ' '  No, 
Mrs.  Gonzalez,  I  don't  know  that  to  be  a  fact."  I 
said,  "The  opium  was  in  the  car,  it  was  in  your  bag, 
and  that  is  all  I   can  say  about  it."     She   says. 
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''Well,"  she  says,  "it  did  not  belong  to  me."  She 
stated  that  she  had  put  some  tools  in  that  car  after 
the  wrecking  of  her  own  car  and  that  she  had  taken 
the  bag  and  the  tools  and  had  put  them  into  the 
Plymouth  car  on  that  day  of  the  arrest. 

Q.  Pardon  me.  I  think  you  said  she  had  taken 
some  tools  and  put  them  in  the  car.  Is  that  what 
you  meant  to  say? 

A.  That  is  what  she  said  she  had  done.  In  other 
words,  she  thought  that  there  were  tools  in  that 
bag  when  she  carried  it  out  of  the  trailer  and  put 
it  into  the  Plymouth. 

Q.  You  cannot  testify  as  to  what  she  thought. 
You  can  only  testify  as  to  what  she  told  you. 

A.  That  is  what  she  said — she  was  telling  me 
this. 

Q.  All  right.  You  got  me  confused.  Can  you 
go  back  [25]  and  tell  me  again  what  she  told  you 
on  this  occasion? 

A.  She  said  that  the  opium  did  not  belong  to 
her;  that  it  was — that  if  it  was  in  her  bag  she  did 
not  know  how  it  got  there;  that  she  thought  that 
there  were  tools,  automobile  tools  in  that  bag  when 
she  took  it  and  put  it  in  the  Plymouth  car,  and  I 
pointed  out  the  fact  that  the  bag  did  not  show  any 
evidence  of  any  dirt  or  any  grease  in  the  bag  and  I 
asked  her  why,  then,  if  she  was  going  up  to  visit 
her  daughter  would  she  be  carrying  a  bag  full  of 
tools  up  to  visit  her  daughter.  And  she  said,  "Well, 
I  know  it  sounds  funny,  but  that  is  all  I  can  say. 
The  opium  does  not  belong  to  me." 
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She  returned  at  a  later  date  wanting  something 
else  out  of  the  car  and 

Q.     How  long  later  was  that  later  datef 

A.  Oh,  it  was  a  jack  she  wanted.  That  was 
several  weeks  after  the  first  time — conversation. 

Q.     Where  did  she  come  to? 

A.    At  the  State  office. 

Q.     Who  was  present  besides  yourself  and  her? 

A.  The  office  force  was  there.  I  do  not  recall 
just  who  was  in  there.  I  believe  she  came  in  alone 
on  that  occasion. 

Q.  And  what  was  the  conversation  on  that 
occasion  ? 

A.  She  wanted  the  automobile  jack,  which  I 
gave  her. 

Mr.  Mandel:  Same  objection  with  reference  to 
the  [26]  second  conversation. 

The  Court:  There  is  nothing  incriminating 
about  that. 

Q.     By  Mr.  Binns:     Where  was  the  jack? 

A.  In  the  Plymouth  car  she  was  driving  on  the 
night  of  her  arrest. 

Q.  Was  that  the  extent  of  the  conversation  on 
the  third  occasion? 

A.  She  went  over  the  same  conversation  stating, 
"You  know  this  stuffs  did  not  belong  to  me"  and  all 
that  sort  of  thing,  and  I  told  her  I  didn't  know  any 
such  thing  to  be  a  fact.  That  w^as  about  the  extent 
of  the  conversation  then. 

The  Court:  Those  conversations  will  be  limited 
to  the  defendant  Gonzalez  and  the  jury  is  instructed 
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to  not  consider  them  Ss  any  evidence  against  the 

defendant   Santana. 

We  will  take  our  morning  recess  at  this  time. 
Ladies  and  gentlemen,  we  are  going  to  take  a  recess 
for  a  few  moments  and  the  court  desires  to  admon- 
ish you  not  to  discuss  this  case  among  yourselves 
or  permit  any  person  to  discuss  it  with  you,  or  to 
exi3ress  or  form  any  opinion  until  the  case  is  finally 
submitted  to  you.  During  you  term  as  jurors,  you 
will  hear  that  admonition  given  to  you  many  times 
and  you  may  think  it  is  a  mere  formality,  but  it  is 
not.  The  court  wants  you  to  bear  in  mind  that  the 
court  is  interested  in  having  your  minds  free  and 
open  and  uncontaminated  by  outside  influences. 
Will  counsel  stipulate  that  [27]  that  admonition  is 
sufficient  and  need  not  be  repeated  at  each  recess  ? 

Mrs.  Root:     So  stipulated. 

Mr.  Mandel:     Yes,  your  Honor. 

Mr.  Binns:     Yes. 
(Short  recess.) 

The  Court:  Will  you  stipulate  the  jurors  are 
present  in  the  jury  box  and  the  defendants  are  in 
court  with  their  counsel? 

Mr.   Mandel:     So   stipulated. 

Mrs.  Root:     Yes,  so  stipulated. 

The  Court:     You  may  proceed. 

Mr.  Binns:  I  have  an  automobile  registration 
card  which  I  would  like  to  have  marked  for  iden- 
tification. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  9,  for  identification.) 
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Mr.  Binns :  And  may  the  pink  slip  be  marked  as 
a  part  of  the  same  exhil)it,  your  Honor? 

The  Court:     Yes. 

Mr.  Binns:  I  am  going  to  ask  that  it  be  stipu- 
lated photostatic  copies  may  be  substituted  for  this 
and  the  Goverimient's  first  exhibit  at  the  conclu- 
sion of  this  case. 

Mrs.  Root:     There  is  no  objection  to  that. 

Mr.  Mandel:     We  have  no  objection. 

Q.  By  Mr.  Binns:  I  show  you  these  two  cer- 
tificates, [28]  Government's  Exhibit  9  for  identifi- 
cation, and  ask  you  if  you  have  seen  them  before? 

A.     Yes,  I  have. 

Q.     Where  did  you  see  them? 

A.  In  the  side  coat  pocket  of  the  coat  belonging 
to  the  defendant  Santana. 

Q.  Will  you  please  observe  the  license  number 
that  is  given  there?    What  is  it? 

A.     70  C  633  for  a  Dodge  Six,  two-door  sedan. 

Q.  Was  that  the  license  number  that  was  on  the 
Dodge  that  was  parked  outside?  A.     It  is. 

The  Court:  It  will  be  admitted  as  Government's 
Exhibit   9. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  9,  and  was  received  in 
evidence. ) 

Mr.  Binns :     Your  Honor,  I  have  no  further  ques- 
tions of  this  witness.     However,  I  have  this  prob-, 
lem — Police  Officer  Reid  is  under  subpoena  to  ap- 
pear in  another  case  at  two  o'clock.     I  wonder  if  I 
could  have  the  favor  of  putting  him  on  now  out  of 
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order?     I  am  only  going  to  ask  him  a  question  or 

two. 

Mrs.  Root :     As  far  as  \\e  are  concerned,  we  have 
no  objection. 

Mr.  Binns :     And  dispose  of  him  before  we  cross 
examine  [29]  Mr.  Beckner. 

Mr.   Mandel:     Let  me  ask  you  this,   Mr.   Reid 
will  be  available  for  cross  examination? 

Mr.  Binns:     I  think  his  testimony  will  be  short 
enough  so  he  can  be  disposed  of. 

Mr.  Mandel:     We  have  no  objection. 

Mr.  Binns:     Officer  Reid,  will  you  be  sworn? 


WILLIAM  T.  REID, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:     State  your  full  name. 
The  Witness :     William  T.  Reid. 

Direct  Examination 

By  Mr.  Binns: 

Q.  Where  do  you  live? 

A.  Los  Angeles,  California. 

Q.  How  long  have  you  lived  there? 

A.  25  years. 

Q.  Where  are  you  employed? 
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A.     Police  officer,  attached  to  the  Narcotic  De- 
tail, Central  Dete<?tive  Bureau. 

Q.     How  long  have  you  been  so  employed*? 
A.     11  years  the  first  day  of  May,  1946. 
Q.     Are   you   the   officer   that   was   with    Officer 
Beckner  [30]  on  the  occasion  about  which  he  has 
testified  here?  A.     I  am. 

Q.  Calling  your  attention  to  the  time  wiien  you 
went  back  and  went  into  the  trailer  and  found  the 

defendant  Santana A.     Yes. 

Q.  Can  you  testify  as  to  w^hat  occurred  inside 
that  trailer  ? 

A.  Inspector  Beckner  inserted  the  key  in  the 
outside  door  of  this  trailer,  unlocked  the  door.  I 
opened  the  inside  screen  door  and  entered  the 
trailer.  At  this  time  Mr.  Santana,  who  was  l>^ng 
on  a  bunk  in  the  front  end  of  the  trailer,  threw  the 
bedclothes  off  and  threw  his  feet  on  the  floor  and 
sat  up  on  the  side  of  the  bed. 

Q.     Was  there  any  conversation  had? 

A.     I  asked  Mr.  Santana 

Mrs.  Root:  Of  course  this  is  hearsay  as  to  the 
defendant  Gonzalez.     I  guess  we  understand  that. 

The  Court :     Yes,  it  will  be  limited  to  the  defend- 
ant Santana  and  is  not  binding  in  any  way  upon 
the  defendant  Gonzalez. 
Mrs.  Root:     Thank  you. 

The  Witness:  I  asked  the  defendant  what  his 
name  was.  He  said  "Santana."  I  asked  him  if  he 
owned  the  car  that  was  parked  outside  of  the  trailer 
and  he  stated  that  he  did.  [31]  I  said,  "Put  your 
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clothes  on"  and  he  put  on  a  shirt  and  then  I  asked 
him  where  the  keys  to  the  car  was  and  he  pointed 
np  to  a  coat  that  was  hanging  on  a  hangar  in  the 
center  of  the  trailer.  Inspector  Beckner  reached 
into  the  coat  pocket  and  took  a  key  from  the  pocket 
and  showed  him  the  key  and  asked  him  if  that  was 
the  key  and  he  said  it  was. 

Q.  I  might  ask  you  now,  were  you  speaking  in 
Spanish?  A.     I  was  not. 

Q.     Was  Inspector  Beckner  speaking  in  Spanish  ? 

A.     No,  sir. 

Q.     All  right,  continue. 

A.  And  Inspector  Beckner  left  the  trailer.  I 
told  the  defendant,  I  said,  ''Come  outside."  I  took 
him  outside  and  stood  him  alongside  of  the  right 
door  of  this  Dodge  car  while  Inspector  Beckner 
opened  the  door  and  entered  the  car  and  looked 
around  the  back  end  of  the  car,  the  back,  rear  seat — 
looked  in  the  glove  compartment  and  then  started 
a  search  under  the  dashboard  of  the  car.  Inspector 
Beckner  came  out  from  under  the  dashboard  with 
something  in  his  hand  wrapped  in  a  white  napkin. 
He  unwrapped  it  and  showed  it  to  the  defendant 
and  says,  "What  is  this?"  The  defendant  did  not 
make  any  statement.  I  then  took  the  defendant 
into  the  trailer,  and  as  he  entered  the  trailer  he 
started  a  lot  of  rapid  Spanish  conversation  with 
me,  which  I  did  not  understand.  After  taking  him 
into  the  trailer  I  told  him  to  [32]  complete  dress- 
ing and  asked  him  how  long  he  had  that  car.  He 
stated  that  he  had  bought  it  one  week  previous,  in 
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Spaiiisli.  He  answered  me  in  Spanish,  saying, 
''una  semana  pasada"  and  I  asked  him  where  he 
had  bought  the  car  and  he  answered  in  San  Fran- 
cisco. I  asked  him  how  long  he  had  been  staying 
in  the  trailer  and  I  believe  he  stated  two  nights. 

Q.     Did  he  state  that  in  Spanish  or  English? 

A.  In  Spanish.  He  had  completed  dressing  at 
that  time  and  I  made  a  search  of  the  trailer  for 
further  narcotics  and  did  not  find  them. 

Mrs.  Root:     Will  you  read  the  question? 
(Question  read.) 

Q.  By  Mr.  Binns:  Do  you  remember  anything 
concerning  a  second  key? 

A.  Yes.  Inspector  Beckner  came  back  into  the 
trailer,  came  to  the  door  of  the  trailer  and  said  that 
the  turtleback  of  the  car  was  locked  and  asked  the 
defendant — I  says,  "Where  is  the  key  for  the  back?" 
And  he  pointed  to  a  pair  of  pants  and  I  was  look- 
ing in  the  side  pocket  and  he  said,  "No"  and  pointed 
to  the  watch  pocket  of  the  pants  and  I  reached  into 
the  watch  pocket  of  the  pants  and  removed  a  key 
which  I  handed  to  Inspector  Beckner. 

Mr.  Binns :     That  is  all.    You  may  cross  examine. 

Cross  Examination 
By  Mr.  Mandel : 

Q.  Officer  Reid,  what  time  of  day  or  night  was 
it  that  you  came  to  this  trailer  where  you  found 
Mr.  Santana? 

A.  It  was  about  midnight  or  very  shortly  after 
midnight  on  the  10th. 
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Q.  And  where  were  you  just  before  you  came 
there  ? 

A.  We  had  driven  Mrs.  Gonzalez  from  La 
Canada  to  the  trailer  court  at  2634  Garvey  Road.  I 
believe  that  is  the  number. 

Q.  Up  until  the  time  that  you  drove  up  to  Mr. 
Santana's  place  you  had  never  met  the  gentleman 
before,  had  you?  A.     No,  sir. 

Q.     Never  knew  who  he  was,  did  you'? 

A.     Had  heard  about  him,  that  is  all. 

Q.     From  Mrs.  Gonzalez  *? 

A.     And  prior  to  that. 

Q.     You  had  seen  him? 

A.     I  had  not  seen  him. 

Q.  Did  you  ever  see  him  before  you  saw  him 
on  the  night  of  the  10th  or  the  9th  of  September, 
or  October,  rather?  A.     I  did  not. 

Q.  And  was  anyone  there  other  than  the  de- 
fendant at  [34]  that  time,  the  defendant  Santana? 

A.     He  was  alone  in  the  trailer. 

Q.     And  he  was  asleep  at  the  time,  I  take  it? 

A.     Evidently. 

Q.  Well,  I  mean  you  saw  him  asleep  when  you 
came  there?  A.     He  was  lying  in  bed. 

Q.     And  he  was  in  his  underwear,  was  he? 

A.     Yes,  sir. 

Q.     Winter  underw^ear,  was  it  not? 

A.    Yes,  sir. 

Q.  And  you  knocked  on  the  door  or  you  came 
in?    How  did  that  occur? 

A.     Inspector  Beckner  opened  the  outside  door 
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and  I  reached  tlirougli  a  little  hole  in  the  screen 

door  and  unhooked  it  and  walked  in  the  trailer. 

Q.  You  did  not  tell  him  who  you  were  at  the 
time?  A.     "Police  officers." 

Q.  He  did  not  make  any  objection  to  your  com- 
ing in,  did  he?  A.     He  did  not. 

Q.  And  then  he  did  not  speak  in  English?  He 
did  not  speak  good  English,  did  he? 

A.  He  never  uttered  a  word  in  English  outside 
of  "San  Francisco." 

Q.     You  say  he  never  uttered  a  word  in  English? 

A.     Only  "San  Francisco." 

Q.  You  testified  at  some  prior  hearing,  did  you 
not?  A.     I  did. 

Q.  I  show  you  a  copy  of  a  preliminary  exami- 
nation  

Mr.  Mandel:  Counsel,  this  is  a  copy  of  the  pre- 
liminary examination  given  in  the  State  court, 
Division  No.  3,  before  Honorable  Joseph  Chambers 
on  the  23rd  of  October,  1945. 

Mr.  Binns:     All  right. 

Q.  By  Mr.  Mandel:  At  that  time  did  he  speak 
in — you  say  he  did  not  speak  in  English  at  all? 

A.     Outside  of  the  words 

Q.     I  mean  in 

Yes,  in  English.  A.     No. 

Q.     He  did  not  speak  in  English  at  all? 

A.  "San  Francisco"  and  "Yes"  and  "No",  but 
no  other  conversation. 

Q.     I  show  you  your  testimony  on  page  19  of  the 
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transcript,  lines  8  to  14,  inclusive.    Will  you  please 

read  that  to  yourself. 

The  Witness:     That  is  right,  that  is  correct. 
Mr.  Mandel :     May  I  read  this,  your  Honor  ? 
The  Court :     Did  you  so  testify  at  that  time  *? 
The  Witness:     I  did. 
Mr.  Mandel:     May  I  read  if?  [36] 
Mr.  Binns:     You  may  read  it  now. 
Mr.  Mandel:     The  witness  Reid  was  on  the  stand 
and  the  testimony  was : 

"I  asked  the  defendant  w^here  he  had  ob- 
tained this  car  and  he  stated  that  he  had  got 
it  in  San  Francisco.  This  conversation  was  in 
broken  English — English  and  broken  Span- 
ish. After  looking  at  the  defendant's  passport 
papers,  I  asked  him  how^  long  he  had  been  in 
this  country  and  he  stated,  I  believe,  "Three 
or  four  weeks'." 

Q.  Then  the  defendant  did  speak  to  you  par- 
tially in  English  and'  partially  in  Spanish,  is  that 
correct  ? 

A.  Outside  of  "Yes"  and  "No"  he  spoke  in 
Spanish. 

Q.  When  you  talked  to  him  and  you  asked  him 
about  the  possession  of  this  can  of  opium  that  you 
discovered  in  the  glove  compartment  of  the  car,  I 
believe  your  testimony  was  he  said  that  he  would 
not  answer  that  question  as  to  the  ownership  of 
that  can? 

A.  He  did  not  answer  the  (|uestion  until  I 
started  taking  him  back  into  the  trailer,  when  he 


^" 
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just  started  talking  Si)anisli  very  rapidly,  which  I 

do  not  understand  a  woi'd  of. 

Q.     You  don't  know  vdiether  he  was  denying  the 
ownership  of  the  can,  do  you,  Officer? 

A.     That  was  after  we  asked  him 

Q.     You    don't    understand     Spanish,    do    you, 
Officer?  [37] 

A.-    I  don't  understand  that. 

The  Court :     That  is  argumentative. 

Q.     By    Mr.    Mandel:     You    don't    understand 
Spanish?  A.     A  little. 

Q.     You  know  "Una  cemana  pasada"  means  one 
week  ago.     Is  that  the  extent  of  your  Spanish? 

A.     A  little  bit  more. 


Q 

A 

Q 

A 

Q 


Did  you  understand  the  defendant? 
I  did. 

Everything  that  he  said? 
Not  everything. 

And,  as  a  matter  of  fact,  he  began  speaking 
so  rapidly  that  you  could  not  understand,  isn't  that 
true? 

A.  At  that  time  when  he  left  the  car  to  enter  the 
trailer  I  did  not  understand  a  word  he  said. 

Q.  When  Mrs.  Gonzalez  was  brought  over  to 
the  trailer  this  man  started  talking  in  Spanish,  did 
he  not?  A.     I  told  him  to  keep  quiet. 

Q.  Do  you  know  what  he  was  telling — what  he 
was  saying  at  that  time  when  he  was  addressing  his 
remarks  to  Mrs.  Gonzalez? 

A.  He  started  speaking  to  Mrs.  Gonzalez  and  I 
refused  to  let  him  speak  to  her. 
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Q.     But  you  don't  know  what  be  said,  do  you'? 

A.     He  only  said  about  lw(^  words.  [38] 

Q.     Tbat  is  all  be  said?  A.     Tbat  is  all. 

Q.  Now  then,  you  didn't — you  searched  this 
man's  premises — I  mean  where  he  was  staying,  very 
thoroughly,  did  you  not  ?  A.     I  did. 

Q.  You  did  not  find  anything  but  this  particular 
can  in  the  glove  compartment,  isn't  that  correct  *? 

A.     In  the  Dodge  car  the  can  was  found. 

Q.  I  am  speaking  of  the  Dodge  car  that  was 
right  by  the  trailer.    Isn't  that  true? 

A.     Yes,  sir. 

Q.     You  did  not  find  anything  else,  however? 

A.     No,  sir. 

Q.  And  you  and  your  brother  officer  searched 
very  thoroughly  and  exhaustively,  did  you  not? 

A.     We  did. 

Q.     Is  that  correct?  A.     That  is  correct. 

Q.  And  you  searched  the  defendant's  own  person 
and  also  the  room  in  the  trailer,  did  you  not? 

A.     I  did. 

Q.     You  did  not  find  anything  there? 

A.     I  did  not. 

Q.  All  right.  He  answered  very  candidly  and 
frankly  [39]  your  questions  as  best  he  could  as  to 
the  cars,  did  he  not? 

A.     (No  answer.) 

Mr.  Binns:     That  calls  for  a  conclusion. 

The  Witness :     Yes. 

Q.     By  Mr.  Mandel :     He  did  say  the  Dodge  car 
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belonged  to  liim  and  explained  liow  long  he  had  it, 

did  he  not?  A.     He  said  about  a  week. 

Q.     Did  he  say  from  whom  he  purchased  the  car  ? 

A.     San  Francisco,  that  is  all. 

Q.  Did  he  say  the  person  from  whom  he  pur- 
chased it?  A.     He  did  not. 

Q.  You  saw  the  pink  certificate,  didn't  you,  at 
that  time?    You  had  it  in  your  possession? 

A.     I  did. 

Q.  And  you  knew  from  the  pink  certificate  that 
it  had  the  name  Jose  Gonzalez,  did  you  not? 

A.     That  is  correct. 

Q.  Then  you  asked  him,  did  you  not,  how  he 
came  into  possession  of  the  car  and  how  he  pur- 
chased it,  did  you  not?  A.     I  did. 

Q.  And  then  he  told  you  that  he  had  purchased 
it  in  San  Francisco  from  Jose  Gonzalez,  didn't  he? 

A,     He  stated  he  purchased  it  in  San  Francisco. 

Q.     From  Jose  Gonzalez,  is  that  true? 

A.     I  did  not  ask  him  that  question.  [40] 

Q.  And  didn't  he  say  the  Jose  Gonzalez  was  the 
brother-in-law  of  Mrs.  Gonzalez? 

A.     He  did  not. 

Q.  Did  the  defendant  say  with  reference  to  the 
Pl}inouth  car  that  that  Plymouth  car  was  his  car 
and  that  it  was  supposed  to  have  gone  into  Mexico 
to  his  wife?  A.     Not  to  me,  he  did  not. 

Q.     Did  not  say  that?  A.     No. 

Q.  And  didn't  he  say  while  he  was  up  in  San 
Francisco  or  did  you  question  him  about  it,  that 
while  he  was  in  San  Francisco  that  Mrs.  Gonzalez 
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met  with  an  accident  in  the  car  and  was  at  the  New- 
hall  Hospital  and  that  they  asked  for  his  car,  the 
Pl}Tnouth  car  which  was  in  Los  Angeles,  when  they 
WTnt  up  to  San  Francisco,  and  that  they  could  use 
it  during  the  tune  that  the  car  was  not  being  used 
that  had  been  wrecked?  Was  there  any  conversa- 
tion along  that  line?  A.     No,  sir. 

Q.  You  did  not  ask  him  anything  about  that  at 
all,  did  you?  A.     I  did  not. 

Q.  And  did  the  defendant  tell  you  that  this  Ply- 
mouth car  had  been  brought  back  from  Mexico  by 
Mrs.  Gonzales  without  his  knowledge? 

A.     Not  to  me.  [41] 

Q.     To  whom  in  your  presence  ?    To  someone  else  ? 

A.     Not  in  my  i^resence,  no. 

Q.  When  you  said  "Not  to  me"  do  you  mean  you 
never  heard  of  the  conversation? 

The  Court:  Counsel,  that  language  is  perfectly 
understandable. 

Q.  By  Mr.  Mandel:  You  never  heard  that  con- 
versation? A.     I   did  not. 

Q.  Very  well.  Have  you  told  us  all  the  conver- 
sations at  all  times  you  had  with  the  defendant 
Santana  ? 

A.     That  is  all  I  recall  at  this  time. 

Q.     You  never  questioned  him  again  ? 

A.     I  did  not. 

Q.  You  never  questioned  him  in  Spanish,  of 
course,  not  speaking  the  Spanish  language? 

A.  I  never  questioned  him  again  after  that 
evening. 
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Q.  And  do  you  know  anybody  by  the  name  of 
Luis  Gonzalez'?  A.     I  do  not. 

Q.  Do  you  know  anybody  b}^  the  name  of  San- 
ford  now  in  the  County  Jail  1  A.I  do  not. 

Q.  I  will  give  you  the  full  name — Francis  Julio 
Sanf ord.    Did  you  ever  hear  of  that  person  before  ? 

A.  I  might  have  handled  the  boy  three  or  four 
years  [42]  ago.     I  don't  recall  the  name. 

Q.     Have  you  handled  such  a  boy  recently? 

Mr.  Binns:  Would  it  help  joxi  if  you  saw  his 
name  written? 

Mr.  Mandel:  I  have  a  subpoena  for  him  to  be 
here. 

(Handing  paper  to  the  witness.) 

The  Witness:  No.  Yes,  I  do  know  a  Mexican 
boy  by  the  name  of  Sanford  who  I  handled.  He 
lived  with  his  mother.  That  was  three  or  four  years 
ago.  I  don't  know  if  he  is  the  same  one  or  not.  I 
wouldn't  know  unless  I  saw^  him. 

Q.  By  Mr.  Mandel :  You  had  nothing  to  do  with 
the  arrest  of  this  boy,  did  you? 

A.  Not  the  case  that  he  is  in  the  County  Jail  for 
now,  no,  sir. 

Q.  During  the  time  that  you  were  talking  with 
Santana  there  was  never  a  Spanish  interpreter 
present,  was  there?  A.     There  was  not. 

Q.  You  never  had  any  further  conversation  with 
the  defendant  Santana? 

The  Court:  That  question  has  been  asked  and 
answered. 

Mr.  Mandel:     That  is  all. 
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Q.  By  Mrs.  Root:  Mr.  Reid,  did  you  note  the 
contents  of  clothing  in  the  trailer,  whether  they 
appeared  to  be  women's  clothing — the  place  where 
Mr.  Santana  was  located'? 

A.     Women  and  men's  clothing.   [43] 

Q.  And  at  the  time  you  saw  Mr.  Beckner  take 
the  key  to  the  Dodge  car,  you  are  referring  to  the 
Dodge  car  which  was  parked  immediately  outside 
of  the  trailer'?  A.     Yes. 

Q.  And  the  key  was  taken  from  Mr.  Santana 's 
trousers  or  coat  pocket? 

A.  One  from  the  coat  pocket  and  one  from  the 
trousers  pocket. 

Q.     Of  Mr.  Santana? 

A.  I  don't  know.  They  probably  was  his 
clothes. 

Q.  Well,  in  other  words,  he  indicated  when  he 
was  asked  for  the  key  "up  there"?  A.     Yes. 

Q.  And  also  as  to  the  pink  slip  for  the  Dodge 
car  that  was  parked  immediately  outside  of  the 
trailer,  that  was  found  in  the  coat  pocket  of  Mr. 
Santana?  A.     Inside  coat  pocket. 

Q.     Found  in  his  inside  coat  pocket? 

A.     Yes. 

Q.  And  there  was  conversation  relative  to  that 
pink  slip  and  you  showed  it  to  him  at  the  time  of 
the  conversation?  A.     I  did. 

Q.  And  it  was  then  that  there  was  an  indication 
from  Mr.  Santana  that  he  had  purchased  that  Dodge 
automobile  a  week  ago  ?  [44]  A.     Yes. 

Q.     And  the  Dodge  automobile  is  the  automobile 
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where  you  saw  Mr.  Beckner  take  the  one  can  of 
opimn,  wrapped  m  the  linen  napkin  or  the  napkin, 
from  underneath  the  dashboard  of  the  car? 

A.     Yes. 

Mrs.  Root :     That  is  all. 

Mr.  Mandel:  Just  a  few  questions  with  the  per- 
mission of  the  court. 
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The  Court:     Proceed. 

Q.  By  Mr.  Mandel :  This  trailer,  the  car,  rather, 
was  locked,  was  it  not?  A.     Yes. 

Q.  And  you  asked  Mr,  Santana  if  he  had  locked 
the  car,  is  that  correct  ? 

A.  I  believe  someone  else  asked  him  that  ques- 
tion. 

Q.     What  was  the  answer  that  he  gave? 

A.     I  was  not  present  at  the  time. 

Q.  You  were  not  present  when  the  answer  was 
given?  A.     Yes. 

Q.     Mr.  Beckner  spoke  to  him,  did  he  not? 

A.     (No  answer.) 

Q.  And  you  did  not  hear  all  the  conversation 
that  was  had  in  the  presence  of  Mr.  Beckner? 

A.  I  did.  The  defendant  was  in  my  custodj^  at 
all  [45]  tunes. 

Q.  Well,  then,  at  that  time  didn't  he  say  he  had 
not  locked  the  automobile? 

A.     (No  answer.) 

Q.     How  is  that? 

A.  The  car  was  locked  up  tight  w^hen  we  took 
the  key  from  him  to  open  it. 
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Q.  You  asked  the  defendant  if  be  had  locked  it, 
did  you  not?  A.     I  did  not. 

Q.     How  is  that?  A.     I  did  not. 

Q.  Well,  did  any  officer  in  your  presence  ask 
him  that  question? 

A.     Not  in  my  presence. 

Q.  Did  you  ask  the  defendant  how  he  happened 
to  be  in  the  trailer? 

A.  I  believe  he  stated  that  he  had  been  there 
for  two  nights. 

Q.  Well,  did  you  ask  him  how  he  happened  to 
be  there?  A.     No,  I  did  not. 

Q.     How  is  that? 

A.  No,  not  that  I  recall.  I  might  have  asked 
him  what  he  was  doing  in  the  trailer  or  if  he  had 
permission  to  be  in  the  trailer.  I  don't  recall  his 
answer  at  this  time.  [46] 

Q.     What  is  that  now? 

A.     I  don't  recall  his  answer  at  this  time. 

Q.     You  don't  recall  what  his  answer  was? 

A.     (No  answer.) 

Q.  Did  you  ask  the  defendant  as  to  whether  or 
not  he  had  been  there  at  the  request  of  Mr.  Gon- 
zalez, the  husband  of  Mrs.  Gonzalez? 

A.     I  did  not. 

Q.     Did  he  say  anything  about  that? 

A.     He  did  not  to  me. 

Mr.  Mandel:     That  is  all. 

Mr.  Binns:     No  further  questions. 

May  Officer  Reid  be  excused? 

Mrs.  Root:     As  far  as  we  are  concerned. 
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Mr.  Mandel:  Yes.  I  have  been  looking  over  tlie 
l^reliminary  transcript.  There  is  one  question  I 
was  interested  in  but  I  ha.ven't  found  it  yet.  Are 
you  going  to  be  busy  this  afternoon? 

The  Witness:  Yes,  I  have  a  trial  in  the  state 
court. 

Mr.  Mandel:  If  that  matter  is  not  found  he  will 
be  excused. 

The  Court:  We  are  not  going  to  hold  him  here, 
but  he  vv^ill  be  available  if  he  is  needed. 

Mr.  Binns :  Mr.  Beckner,  will  you  take  the  stand 
again?  [47] 


A.  V.  BECKNER, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  was  recalled 
and  testified  further  as  follows: 

Cross  Examination 
By  Mrs.  Root : 

Q.  Mr.  Beckner,  you  arrived  at  this  trailer  some 
time  around  7:30  of  the  evening  of  October  10th  or 
11th,  which  was  it? 

A.  On  the  evening  of  October  9th  at  about — it 
was  before  seven  p.m. 

Q.    You  had  not  been  there  during  the  afternoon  ? 

A.     On  one  occasion  I  was  there. 

Q.  And  about  the  hour,  please,  that  you  were 
there?  A.     About  three  o'clock. 

Q.     But  not  earlier  than  three? 
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A.     I  believe  not. 

Q.  Now,  to  your  knowledge  none  of  the  other 
officers  were  there  l)efoi'e  you  were  there  at  three? 

A.     I  couldn't  answer  that. 

Q.  Now,  at  the  time  that  you  arrived  at  the 
trailer  at  three,  did  you  see  any  persons  about  the 
trailer?  A.     No;  it  was  locked. 

Q.     And  no  cars  parked  nearby? 

A.     No  cars.  [48] 

Q.  Did  you  note  a  cleaning  establishment  some- 
where  close  to  the  trailer? 

A.     Do  I  know  of  one? 

Q      Did   you   notice   one? 

A.     I  didn't  pay  any  particular  attention. 

Q.  And  when  you  arrived  at  about  the  hour 
of  seven  did  you  see  any  cars  parked  at  or  about 
the  trailer?  A.     There  were  no  cars. 

Q.     And  were  the  lights  on  or  off  in  the  trailer? 

A.     The  lights  were  on. 

Q.     On?  A.     Yes. 

Q.  And  during  the  daytime,  at  three  o'clock 
when  you  were  there,  you  could  not  tell  whether  or 
not  there  was  anyone  on  the  inside  of  the  trailer? 

A.     I  couldn't  tell  that. 

Q.  Now,  when  you  ultimately  saw  Mrs.  Gonzalez 
that   was  about  what  hour? 

A.     About   7:30   p.m. 

Q.  And  when  she  drove  in  did  she  drive  in 
close  to  the  trailer?  A.    Yes. 

Q.  And  what  did  she  do  immediately  upon 
parking  the   car? 
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A.     Clot  out  of  the  car  and  entered  the  trailer. 

Q.  And  were  the  lights  of  her  car  off  at  the 
time   she   left   if? 

A.     She   switched   them   off,   yes. 

Q.  Now,  when  I  say  "her  car"  I  mean  the  car 
that  was  registered  to  Santana,  but  the  one  she  was 
in  possession  of  at  the  time.  A.     Yes. 

Q.  Now,  when  she  went  into  the  trailer  about 
how  long  did  she  stay"? 

A.     She  remained  in  the  trailer. 

Q.     For  how  long? 

A.     Until  about  9:00  p.m. 

Q.     And  all  of  the  time  the  lights  were  on? 

A.    They  were. 

Q.  And  you  could  see  what  she  was  doing  in 
the  trailer,  could  you  not? 

A.     I  looked  in  twice. 

Q.  And  during  the  times  that  you  looked  in 
what  was  she  doing? 

A.  One  time  she  was  moving  about  in  the  center 
of  the  trailer,  I  believe  at  the  closet,  and  the  other 
time  she  was  lying  down  on  a  bed  reading  a  maga- 
zine, I  believe  it  was. 

Q.  And  upon  her  departure  from  the  trailer 
hov/  far  were  you  from  her? 

A,  I  would  say  around  100  feet — possibly  over 
100  [50]  feet. 

Q.     Were  you  in  your  car  at  the  time? 

A.     I  was  afoot  at  that  particular  time. 

Q.     And  when  she  walked  out  of  the  trailer  she 
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got  into  the  ear  that  was  then  registered  to  San- 
tana,  is  that  correct?  A.     She  did. 

Q.     And  drove  off?  A.    Yes. 

Q.  iVnd  did  you  see  any  movement  made  by 
herself  in  the  ear  other  than  to  merely  start  the 
mot 01  and  turn  on  the  lights  and  move? 

A.     Merely  to  start  the  car  and  leave. 

Q.  Now,  at  the  time  that  .you  apprehended  Mrs. 
Gonzalez  did  you  have  a  conversation  with  her 
relative  to  the  time  that  she  had  obtained  the  key 
that  matched  the  suitcase?  In  other  words,  was 
there  any  conversation  as  to  Avhether  or  not  she  had 
obtained  the  key  from  the  trailer  as  of  that  date? 

A.     No,  no. 

Q.  Did  she  say  anything  about  the  key  that 
opened  the  suitcase  at  all  to  you? 

A.  No,  only  that  it  w^as  on  her  key  ring  where 
I  found  it,  of  course. 

Q.  But  you  did  not  ask  her  whether  or  not  she 
had  [51]  taken  the  key  ring  from  the  trailer  as  of 
that  day  or  not? 

A.  No.  I  did  ask  her  to  show  me  each  one  of 
the  keys  and  what  it  belonged  to  and  she  enumer- 
ated each  key,  one  for  home  home  in  Westmoreland 
and  one  for  the  padlock  on  the  gate  at  her  home  at 
Westmoreland  and  one  key  for  the  auto  trailer, 
two  keys  for  suitcases,  other  suitcases.  She  enumer- 
ated each  key  to  show  me  wdiat  they  were  for. 

Q.  And  she  took  the  key  ring  containing  the 
keys  that  you  have  enumerated  from  her  purse? 

A.     She  did. 
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Q.  And  she  had  two  purses  at  the  time,  did  she 
not? 

A.  She  later  made  that  statement.  Frankly,  it  is 
my  honest  opinion  she  had  one  purse. 

Q.  Well,  do  you  recall  definitely  by  observation 
as  to  whether  she  had  one  purse  or  two  purses  or 
how  many  purses  she  did  have? 

A,     It  is  my  opinion  she  had  one  purse  with  her. 

Q.  But  you  did  not  take  any  particular  notice 
at  the  time?  A.     I  did  not. 

Q.  And  as  to  the  conversation  with  Mrs.  Gon- 
zalez, you  asked  her  if  she  had  a  key  to  the  suit- 
case, is  that  correct?  A.     Yes.  [52] 

Q.  Now,  you  had  merely  looked  at  the  suitcase 
previous  to  that,  isn't  that  correct?  A.     I  had. 

Q.     You  had  not  tried  the  lock,  had  you? 

A.     I  had  tried  the  lock,  yes. 

Q.     And  where  was  she  when  you  tried  the  lock? 

A.  At  that  time  she  was  seated  in  the  front 
part  of  the  vehicle. 

Q.     And  where  were  you? 

A.     I  was  on  the  ground  on  the  driver's  side. 

O,  There  was  no  pla}^  as  between  you  or  she 
relative  to  any  conversation  about  the  fact  that  the 
suitcase  was  locked  or  she  was  looking  over  that 
way  or  anything  of  that  sort? 

A.  I  think  I  remarked,  *'It  is  locked;  do  you 
have  the  key  for  it?" 

Q.     And  what  did  she  say? 

A.  She  started  looking  in  her  purse  and  selected 
this  bunch  of  keys. 
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Q.  And  immediately  upon  your  finding  the  con- 
tents of  tlie  suitcase  and  the  cans,  was  when  she 
said,  "Well,  I  know  nothing  of  the  contents;  I 
thought  it  was  tools  in  the  suitcase"? 

A.  No,  not  at  that  time.  There  was  no  mention 
of  any  tools. 

Q.     When  did  she  make  that  statement?  [53] 

A.  When  she  came  to  the  State  office  after  she 
was  released  on  bond.  That  was  the  first  indication 
that  I  had  about  the  suitcase  containing  tools 
previously. 

Q.  But  what  did  she  say  immediately  upon  your 
discovering  the  cans  in  the  suitcase? 

A.  I  said,  ''It  is  opium.  Who  does  this  belong 
to?  What  do  you  know  about  it?"  "If  that  is 
opium,"  she  said,  "I  never  saw  it  before.  I  don't 
know  anything  about  how  it  got  in  my  suitcase," 
and  that  was  about  the  extent  of  her  answer. 

Q.  Now,  did  she  tell  you  as  to  when  she  obtained 
the  suitcase  and  had  placed  it  into  the  car  that  slie 
w^as  driving  of  Santana's? 

A.  She  said  that  she  had  removed  the  suitcase 
from  the  auto  trailer  just  a  few  moments  prior  to 
her  departure.  I  told  her,  I  said,  "That  is  not  true 
because  we  had  the  car  and  trailer  under  observa- 
tion since  she  arrived  there,"  and  that  she  did  not 
take  the  suitcase  from  the  trailer  while  we  were 
present. 

Q.     Now,  Mr.  Beckner 

The  Court:     What  was  her  answer  to  that? 

The  Witness:     There  was  no  reply. 
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Q.  By  Mrs.  Root:  Mr.  Beckner,  at  the  time 
tliat  she  said,  ''her  departure",  had  she  told  you 
up  to  that  time  that  she  had  departed  from  the 
trailer  at  about  the  hour  of  2 :30  [54]  in  the  after- 
noon and  then  returned  at  7:30  that  evening? 

A.  She  has  since  made  that  statement  on  Janu- 
ary 22nd.  She  did  make  the  statement  that  you 
have  related,  but  not  on  the  evening  of  her  arrest. 

Q,  In  other  words,  on  the  evening  of  her  arrest 
she  said  she  took  the  suitcase  at  the  time  of  her 
departure?  A.     That  is  right. 

Q.  Whereupon  you  said  that  was  impossible 
because  you  had  had  the  car  and  trailer  under 
observation  from  three  o'clock  that  afternoon  on? 

A.     I  did. 

Q.     And  she  stood  mute? 

A.     That  is   right. 

Q.  That  is  right;  but  on  the  22nd  of  January 
she  told  you  that  she  had  been  there  at  about  the 
hour  of  2 :30  and  had  taken  the  suitcase  at^  that 
time?  A.     That  was  the  story  she  told. 

Q  She  also  told  you  that  it  was  the  tools  that 
she  })elieved,  on  January  22nd,  in  this  conversation, 
that  were  in  the  suitcase,  is  that  correct? 

A.  Well,  she  had  related  that  previously,  on 
her  first  visit  to  the  office  Avhen  she  wanted  her 
clothing  and  material  that  was  in  the  car,  about  the 
tools  being  in  the  car. 

Q.  And  throughout  the  entire  conversations  that 
you  had  with  Mrs.  Gonzalez  they  all  amounted  to 
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;lie  fact  that  [55]  she  did  not  know  the  suitcase 

contained  cans  of  opium? 

A.     That  is  what  she  said. 

Q.  Now,  Mr.  Beckner,  when  you  took  from  the 
socket  of  Mr.  Santana's  coat  after  he  had  said  that 
he  pink  slip  or  the  white  slip  was  in  the  pocket, 
)r  a  conversation  to  that  effect,  did  you  notice  on 
he  pink  slip  or  white  slip  any  date  or  transfer  of 
hat   automobile'? 

A.     I  did  not  particularly  notice,  no. 

Q.  I  believe  that  you  have  it  in  front  of  you. 
i¥ould  you  mind  looking  at  it? 

A.     No,  I  don't  have  it. 

The  Court:     It  will  speak  for  itself,  counsel. 

Mis.  Root:  It  is  preliminary.  I  am  going  to  ask 
I  question. 

Q.  Mr.  Beckner,  at  the  time  that  you  took  it  out 
3f  tiie  coat  pocket  of  Mr.  Santana,  did  you  look  at 
t  for  the  date  of  transfer? 

A.     Not  particularly. 

Q.  Well,  did  you  have  any  conversation  with 
Mr.  Santana  about  the  date  of  the  transfer  of  that 
3ar  at  the  time  you  were  holding  it  in  your  hand, 
fvhen  you  had  taken  it  from  his  pocket? 

A.  No,  there  was  no  mention  about  the  cer- 
:ificate  having  been  transferred  at  that  time. 

Q.  In  other  words,  there  wasn't  any  conversa- 
:ion  as  [56]  to  how  long  he  had  had  the  car? 

A.     Yes. 

Q.     What  was  that  conversation? 
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A.  Well,  I  overlieard  some  of  that  conversation 
and  I  believe  I  was  told  that  it  was  a  week. 

Q.  In  other  words,  as  to  whether  or  not  that 
was  his  ansvrer  at  that  time  you  are  not  just 
clear,   is   that   right? 

A.     I   am   not   postive,   no. 

Q.  Now,  as  to  the  can  of  opium  that  was  found 
in  the  Dodge  car,  the  keys  for  which  you  obtained 
from  Mr.  Santana's  pocket,  from  your  experience 
in  dealing  with  narcotics  can  you  tell  me  as  to 
whether  or  not  it  is  like  and  kind  to  the  16  cans 
found    in   the   suitcase? 

A.     Well,   it   looks  very   similar. 

A.     And  it  bore  the  number  60,  if  I  am  correct? 

A.     Yes,  it  did. 

Q.  And  some  of  the  other  cans,  of  the  16  cans 
found  in  the  suitcase,  bore  the  number  of  60  as 
well?  A.     That   is  right. 

Q.  And  the  type  of  numbering  on  the  cans, 
either  of  the  60  or  59,  were  they  similar  in  type 
and  kind?  A.     They  appeared  to  be,  yes. 

Mrs.  Root:     That  is  all,  thank  you,  Mr.  Beckner. 

Q.  By  Mr.  Mandel :  Officer  Beckner,  from  your 
narrative  I  take  it  that  Mrs.  Gonzalez  was  the  first 
person  that  was  [57]  arrested  in  this  particular 
case?  A.     She  was. 

Q.  And  you  were  accompanied  by  Officer  Reid 
and  some  other  officer?  A.     Russell. 

Q.  And  3^ou  had  this — you  say  you  had  this 
automobile  under  observation  and  surveillance  for 
some  time?  A.    Yes. 
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Q.     Before  the  arrest  was  made?  A.     Yes. 

Q.  In  the  conversation  that  you  had  with  Mrs. 
Gonzalez  did  you  ascertain  whether  or  not  she  had 
just  come  from  some  other  jurisdiction  or  was  that 
related  to  you? 

A.  She  stated  that  she  had  arrived  that  day 
from  Imperial  Yalley. 

Q.  Was  there  anj^thing  said  ahout  Santana  being 
on  the  trip  with  her  from  the  Imperial  Valley? 

A.     No. 

Q.  Did  she  say  she  had  gone  with  the  car  to 
Mexico?  A.     No;  not  that  I  remember. 

Q.  No  conversation  about  that?  Did  she  say  Mr. 
Santana  directed  her  to  go  to  Mexico  or  come  back 
or  anything  of  that  sort? 

A.  Well,  at  a  conversation  on  January  22nd 
Mrs.  Gonzalez  stated  that [58] 

Q.  Wait  a  minute.  This  conversation  was  not 
in  the  presence  of  this  defendant? 

A.     You  are  right.  That  is  correct. 

The  Court:  You  are  asking  him  about  conver- 
sations. 

Mr.  Mandel:  Yes,  I  am.  It  is  really  my  fault, 
but  I  meant  at  the  particular  conversation  when 
you  first  apprehended  her  was  there  any  conversa- 
tion about  that?  A.     Not  about  that,  no. 

Q.  Nov/,  how  long  did  you  have  this  car  under 
observation,  did  you  say? 

A.  Since  the  8th,  which  was  Monday.  Some  time 
in  the  morning  on  October  8th  and  intermittently 
until  the  arrest  of  Mrs.  Gonzalez. 
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Q,     During  this  time  did  you  ever  see  Mr.  San- 
tana  around  there? 

A.     I  had  not  seen  him  jDersonally,  no. 
Q.     Now  then,  later  upon  information  that  was 
furnished  you  by  Mrs.  Gonzalez  you  came  to  this 
trailer  in  Alhambra*?  A.     Yes. 

Q.     And  accompanied  by  Officer  Russell,  was  it? 
A.     Russell  and  Reid. 

Q.     And  then  you  came  into  the  trailer  at  that 
time.  It  was  dark  ?  I  mean,  there  w^ere  no  lights  on  ? 
A.     No  lights  on  when  we  arrived. 
Q,     And   you    announced   yourselves    as    officers 
and  [59]  knocked  on  the  trailer,  I  presume? 
A.     Said,  "Police  officers." 

Q.     You  do  not  speak  Spanish,  do  you,  Officer? 
A.     Very  little. 

Q.  And  when  you  announced  yourselves  as  police 
officers  the  defendant  was  in  bed? 

A.  Well,  w^hen  I  saw  him  he  was.  He  was  in  a 
sitting  position,  I  believe,  with  his  feet  on  the 
floor. 

Q.    You  came  in  after  Reid  had  been  there? 
A     Yes,   that   is   right. 

Q.  You  went  to  the  car  while  Mr.  Reid  went 
into  the  trailer? 

A.  No.  We  entered  the  trailer  and  went  to  the 
car  later.  I  went  to  the  car  first  before  going  in 
the  trailer  and  then  we  both  entered  together. 

Q.  Now  then,  did  Mr.  Reid  converse  with  the 
defendant  or  was  it  both  of  you  or  one? 

A.     Reid  did  most  of  the  talking  to  the  defendant. 
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Q.  And  you  were  not  present  during  the  entire 
conversation,  I  take  it?  A.     No. 

Q.     You  went  out  one  time  to  open  the  car? 

A.  Well,  we  were  all  three  together  when  I  went 
out  to  open  the  car  originally. 

Q.  You  could  not  understand  all  that  the  de- 
fendant  [60]   was  saying,   could   you? 

A.     Not  all  that  he  was  saying,  no. 

Q.  He  seemed  to  be  speaking  in  broken  English 
and  Spanish? 

A.     Yes.  That  appeared  to  be  so. 

Q.     I  mean  broken  English?  A.     Yes. 

Q.  And  a  great  deal  of  the  conversation  was 
interspersed  with  Latin  expressions,  is  that  correct  ? 

A.     Yes,  I  believe  there  was. 

Q.  And  you  could  not  say  definitely  and  with 
any  certainty  you  understood  what  he  was  saying, 
all  that  he  said?  A.     No,  I  couldn't. 

Q.  But  he  did  make  it  clear,  did  he  not,  to  you 
that  he  was  not  the  owner  of  that  opium  or  knew 
anything  about  it,  isn't  that  true? 

A,  No,  he  didn't  make  it  clear  to  me.  It  isn't 
clear  yet. 

Q.     He  didn't?  A.     No. 

Q.     He  has  not  made  it  clear  to  this  time? 

A.     No,  he  hasn't. 

Q.     Well,  you  don't  understand  what  he  said? 

A.     No,  I  don't. 

Q.  Well,  he  was  speaking  in  rapid  Spanish, 
wasn't  he,  [61]  to  you  when  you  asked  him  about 
these  things? 
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A.     Yes,  lie  would  reply  in  Spanish. 

Q.  During  all  tMs  time  that  you  had  him  under 
questioning  and  were  going  around  you  were  search- 
ing the  place  as  Officer  Reid  testified,  isn't  that 
right  ? 

A,  Yes,  I  was  out  in  the  car  part  of  the  time, 
in  ii  and  in  the  back  end  of  the  car  looking  it  over. 

Q.  There  was  never  any  reluctance  on  this  man's 
part  to  permit  you  to  search? 

A.  We  didi)'t  consult  him  about  searching  the 
place. 

O.  Well,  you  asked  for  his  keys  to  the  compart- 
ment of  the  car  and  you  asked  for  the  passport  and 
asked  him  to  take  the  keys  from  the  pants  and 
he  gave  them  to  you? 

A.     Yes;  he  indicated  where  they  could  be  found. 

Q.  There  was  never  any  hesitancy  upon  the  part 
of  tlie  defendant  to  give  you  anything  you  might 
have  asked  for,  if  he  understood  it? 

A     There  didn't  appear  to  be,  no. 

Q.  Did  you  explain  to  him  what  part  of  the 
car  the  opium  was  found  in? 

A.    He  was  there  and  saw  me  find  it. 

Q.     And  this  car  was  locked  before  that  time? 

A.     Both  doors  were  locked. 

Q  j  Do  you  know  whether  a  question  was  directed 
to  the  defendant  as  to  whether  or  not  he  had  locked 
the  car?  [62] 

A.  It  is  my  information  that  the  question  was 
addressed  to  him  by  another  officer  at  a  later 
date. 
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Q.     Well,  you  don't  know  that? 

A  I  don't  know  it — I  did  hear  it  in  a  court  of 
iw,  however. 

Q.  Do  you  know  a  man  by  the  name  of  Luis 
ronzalez  ? 

A.     I  have  since  learned  of  a  man  by  that  name. 

Q.  Was  he  related  to  one  of  the  parties  involved 
1  this  case? 

A.     I  believe  it  is  some  relation  to  Mrs.  Gonzalez. 

Q.  Do  you  know  whether  or  not  such  a  person 
sed  this  car,  this  Dodge  car  during  part  of  this 
ime?  A.     I  don't  know  that. 

Q.  You  don't  know  that?  Do  you  know  whether 
e  used  it  on  the  8th  or  9th  or  7th  of  October  of 
bis  year?  A.     I  don't  know  that. 

Q.     Of  last  year,   I  mean  to  say? 

A.     No,  I  don't  know  that. 

Q.     Where  did  you  find  out  about  Luis  Gonzalez? 

A.  When  Mrs.  Gonzalez  told  me  about  him.  I 
orget  her  exact  conversation  but  he  is  some  relation 
0  her. 

Q.  Was  it  mentioned  that  he  was  with  her  or 
aw  her  that  day  or  prior  to  that  time? 

A.  I  forget  why  she  brought  his  name  up,  but 
he  did  mention  Luis  Gonzalez.  [63] 

Q.     That  is  a  brother? 

A  Not  in  connection  with  this  transaction,  how- 
ver. 

Q  Nothing  was  mentioned  about  this  transac- 
ion?  A.     No. 
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Q.  Do  you  know  a  man  by  the  name  of  Francisco 
Julio  Sanford"?  A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  any  mention 
of  Luis  Gonzalez  was  mentioned  in  connection  with 
this  man 's  arrest  ? 

A,     Yes,   he  mentioned  it   to  me. 

Q.     He   did  mention   it?  A.     Yes. 

Q.  Didn't  he  mention  that  there  was — that  this 
man  was  an  opium — was  in  the  opium  business,  this 
man  V 

A.  This  man  Sanford  told  me  a  Yery  peculiar 
tale, 

Mrs.  Root:  Just  a  moment,  counsel.  I  am  going 
to  object  on  the  ground  that  is  hearsay,  certainly 
as  to  the  defendant  Gonzalez. 

The  Court:  It  is  incompetent,  irrelevant  and 
immaterial  as  far  as  this  case  is  concerned.  We  are 
not  trying  somebody  who  is  over  in  the  county  jail; 
we  are  trying  the  two  defendants  who  are  in  court. 

Mr.  Mandel:  It  is  a  preliminary  question.  May 
we  approach  the  bench? 

The  Court:  No,  I  don't  think  there  is  any 
necessity  to  [64]  approach  the  bench. 

Q.     By  Mr.  Mandel:     Do  you  know  the  man? 

A.  I  met  him  for  the  first  time  while  this  case 
was  pending,   yes. 

Q.     And  you  do  know  Luis  Gonzalez? 

A.     No,  I  don't  know  Luis  Gonzalez. 

Q.     I  believe  you  stated  that  the  opium — I  do  not 
wish  to  reiterate,  if  your  Honor  please,  but  I  want    j 
to  get  it  clear  in  my  own  mind  and  the  jury's  mind, 
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this  opium,  this  one  can  of  opium  that  was  found 
in  the  Dodge  car  near  the  trailer  where  Mr.  Santana 
was  sleeping,  was  found,  according  to  your  testi- 
mony, in  the  glove  compartment. 

A.  On  top  of  the  glove  compartment,  under  the 
dashboard  of  the  vehicle. 

Mr.  Mandel:     That  is  all. 

Mrs.  Root:  If  your  Honor,  please,  I  have  a 
couple  of  further  questions. 

Q.  Mr.  Beckner,  the  suitcase  containing  the 
cans  of  opium  that  were  found  in  the  car,  will 
you  tell  me  where  it  was  found  in  the  car,  please? 

A.     Where  the  suitcase  was? 

Q,     That  is  right. 

A.  It  was  on  the  floor  in  the  rear  compartment 
of  the  vehicle.  It  is  a  four-door  sedan. 

Q.     In  other  words,  not  in  the  turtleback?  [^Qo^ 

A.     No. 

Q.     But  where  the  back  seat  is? 

A.     That  is  right. 

Q.  Did  you  find  some  dirty  clothes,  women's 
wearing  apparel  in  the  back  seat,  too? 

A,  There  was  a  pillowcase  full  of  dresses  and 
under  clothing  and  so  forth  belonging  to  w^omen. 

Q.  And  also  did  you  search  the  contents  of  the 
dirty  clothes  for  narcotics?  A.     I  did. 

Q      And  you  did  not  find  any,  did  you? 

A.     I  did  not. 

Q.  And  did  you  search  the  purse  of  Mrs.  Gon- 
zalez? A.     I   did. 

Q.     And  you  did  not  find  any  narcotics  there? 
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A.     I  did  not. 

Q.  In  other  words,  the  narcotics  that  you  found 
in  tlie  car  that  was  registered  to  Mr.  Santana,  but 
in  the  possession  of  Mrs.  Gonzalez,  were  all  con- 
tained in  this  suitcase?  A.     That  is  right. 

Mrs.  Root:  Thank  you  very  much  and  that  is 
all. 

Mr.  Binns:     No  questions,  your  Honor. 
(Witness  excused.) 

The  Court:  It  is  now  12:00  o'clock  and  at  this 
time  we  will  take  our  noon  recess  until  1:30.  The 
jury  will  bear  \^Q&]  in  mind  the  admonition  the  court 
has  heretofore  given  you. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  had  until  1:30  o'clock  p.m.  of  the  same 
day.)   [67] 


Los  Angeles,  California 
Wednesday,  February,  20,  1946,  1 :30  p.m. 

The  Court:  Will  you  stipulate  the  jurors  are 
present  in  the  jury  box  and  the  defendants  are  in 
court  with  their  counsel  ? 

Mr.  Mandel :     kSo  stipulated,  your  Honor. 

Mrs,  Root:     So  stipulated. 

Mr.  Binns:     Yes,  your  Honor. 

The  Court:  Let  the  record  so  show.  Call  your 
next  witness. 

Mr.  Binns:     Call  Mr.  Mallory. 


G.  E.  MALLORY, 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was   examined 

and  testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness :     G.  E.  Mallory. 

Mr.  Binns:  Your  Honor,  counsel  has  offered  to 
stipulate  and  I  will  try  to  state  the  stipulation. 

The  defense  wdll  stipulate  that  Mr.  Mallory  is 
a  chemist,  familiar  with  the  nature  of  smoking 
opium  and  would  testify  that  the  contents  of  the 
brass  cans  w^hich  are  in  evidence  as  Government's 
Exhibit  No.  5  and  Government's  Exhibit  N"o  7  is 
smoking  opium. 

Mrs.  Root:  The  defendant  Gonzalez  will  stipu- 
late that  the  gentleman  w^ould  so  testify.  [68] 

Mr.  Mandel:     So  stipulated. 

Mr.  Binns:  And  is  there  any  question  as  to  his 
being  an  expert? 

Mrs.  Root :  I  will  stipulate  that  he  would  testify 
that  he  is  an  expert  and  had  been  in  the  business. 

The  Court:  Let  us  put  on  the  evidence.  I  have 
some  questions  I  want  to  ask  if  there  is  any  ques- 
tion about  this  being  smoking  opium.  If  that  is  an 
issue  in  the  case  the  jury  is  entitled  to  know  this 
witness'  experience  and  his  knowledge  on  the  sub- 
ject matter. 

Direct  Examination 
By  Mr.  Binns: 

Q.     Where  do  you  reside,  Mr.  Mallory. 
A.     San  Francisco,  California. 


V  \ytj\y  fyt 
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Q.     And  what  is  your  position  there  ? 

A.  Chemist  employed  by  the  United  States 
Treasury  Department. 

Q.     How  long  have  you  been  a  chemist? 

A.     Approximately  25  years. 

Q.  How  long  have  you  been  employed  by  the 
Treasury  Department  ? 

A.     Approximately  25  years. 

Q.     Are  you  familiar  with  smoking  opium? 

A.     Yes,  sir. 

Q.  Will  you  please  relate  your  qualifications  as 
an  [69]  expert  in  the  field  of  smoking  opium? 

A.  I  graduated  from  the  University  of  Colorado 
in  chemistry  and  pharmacy  and  I  have  made  an 
analysis  of  narcotics  for  ajjproximately  25  years 
for  Government  Bureaus. 

Q.     Are  you  familiar  with  smoking  opium? 

A.     Yes,  sir. 

Q.  I  show  you  Government's  Exhibit  5  in  evi- 
dence, and  ask  you  if  you  have  ever  seen  those 
before?  A.     Yes,  sir. 

Q.     How  can  you  tell  that  you  have? 

A.  My  initials  will  be  on  them  and  I  brought 
them  dov/n  to  this  courtroom  from  our  laboratory. 

Q.     And  where  did  you  receive  them? 

A.  By  registered  mail  on  the  25th  day  of  Jan- 
uary, this  year. 

Q.     From  where? 

A.     From  the  Narcotic  Bureau  of  Los  Angeles. 

Q.  Did  you  make  an  examination  of  the  sub- 
stance contained  in  those  cans? 
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A.     Yes,  sir. 

Q.     In  yonr  opinion  what  was  in  those  cans? 

A.     Smoking-  opium. 

Q.  You  will  notice  there  is  a  substance  which 
is  being  exuded  by  some  of  those  cans.  Will  you 
tell  us  what  that  substance  is?  [70] 

A.     That  is  smoking  opium. 

The  Court:  Do  you  know  the  value  of  this 
opium  ? 

The  Witness:     No,  sir;  not  at  the  present  time. 

Q.  (By  Mr.  Binns)  I  show  you  Grovernment's 
Exhibit  7 — it  is  a  can  removed  from  Government's 
Exhibit  7,  and  ask  you  if  you  have  seen  that  be- 
fore? A.     Yes,  sir. 

Q.  Did  you  make  an  examination  of  the  contents 
of  that  can?  A.    Yes,  sir. 

Q.  Can  you  tell  us  what,  in  your  opinion,  is  in 
that  can?  A.     Smoking  opium. 

Mr.  Binns:     You  may  cross  examine. 

Cross  Examination 
By  Mrs.  Root : 

Q.  I  would  like  to  know  if  the  can  that  was 
given  to  you  separately — I  would  like  to  know  if 
all  the  opium  in  all  of  the  cans  that  you  examined 
was  alike? 

A.  No  quantitative  determination  or  analysis 
was  made.    It  was  only  qualitative. 

Q.     What  about  the  qualitative? 

A.  As  far  as  I  could  tell  they  were  all  similar 
but  without  a  quantitative  analysis  that  is  only  a 
mere  guess. 
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Mrs.  Root:     Thank  you  very  miicli.    That  is  all. 
Mr.  Mandel:     No  cross  examination.  [71] 
The  Court:     That  is  all. 
Mr.  Binns:     Mr.  Pena. 


RUDOLPH  S.  PENA, 

called  as  a  witness  by  and  on  behalf  of  the  i3laintiff, 
havings  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Thei,  Clerk:     Will  you  state  your  full  name? 
The  Witness:     Rudolph  S.  Pena. 

Direct  Examination 
By  Mr.  Binns : 

Q.  Vv^here  do  you  live,  Mr.  Pena? 

A.  Los  Angeles,  California. 

Q.  How  long  have  you  lived  here? 

A.  24  years. 

Q.  Where  are  you  employed? 

A.  Los  Angeles  Police  Department,  member  of 
the  Narcotic  Detail. 

Q.  Are  you  familiar  with  the  Spanish  language? 

A.  Yes,  sir. 

Q.  Is  that  your  native  language? 

A.  It  is. 

Q.  You  say  "  Spanish  language. "  Is  that  similar 
to  the  Mexican  language? 

A.  You  say  '' Mexican  language".   I  don't  know 
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what  the  Mexican  language  would  be  unless  it  would 

be  Indian.  [72] 

Q.  Are  you  acquainted  with  the  defendant  San- 
tana?  A.     I  am. 

Q.     Where  did  you  first  see  him? 

A.  First  saw  the  defendant  on  the  10th  floor  of 
the  Hall  of  Justice  October  22,  1945. 

Q.     A¥as  that  in  connection  with  your  duties? 

A.     Yes,  sir. 

Q.  N"ow  then,  at  the  time  you  first  talked  to  the 
defendant  Santana  can  you  tell  us  who  was  in  the 
room  beside  yourself  and  the  defendant? 

A.  My  partner.  Sergeant  Hokum,  was  with  me 
and  the  defendant. 

Q.  Did  you  have  a  conversation  with  the  defend- 
ant at  that  time?  A.     I  did. 

Q.  Will  you  tell  the  jury  what  was  said  by  your- 
self and  what  v/as  said  by  the  defendant  to  the 
best  of  your  recollection  in  that  conversation? 

Mrs.  Root:  I  understand  this  is  directed  as  to 
the  defendant  Santana  only? 

Mr.  Binns :     That  is  correct. 

The  Court :     And  so  limited. 

Q.  (By  Mr.  Binns)  You  might  also  tell  the 
jury  in  what  language  the  conversation  was  car- 
ried on. 

A.  The  conversation  was  carried  on  in  Spanish. 
I  [73]  introduced  myself  to  Mr.  Santana.  I  asked 
him  if  he  were  Mr.  Santana  and  he  answered  that 
he  was.  I  told  him  that  I  was  a  police  officer  of 
the  city  of  Los  Angeles  and  I  had  come  to  talk 
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to  him  regarding  the  car  and  the  case,  the  charge 
that  he  was  arrested  on.    He  wanted  to  know  what 
I  wanted  to  know^  about  it. 

First  I  asked  him  if  that  car  belonged  to  him  and 
he  said  that  it  did;  that  he  had  purchased  it  in 
San  Francisco  September  15th  and  had  received 
the  car  September  31st.  He  paid  $400.00  for  it 
from  a  man  by  the  name  of  Jose  Gonzalez.  I  asked 
him  if  he  had  driven  the  car  down  to  T^os  Angeles 
and  he  stated  that  he  had;  that  he  had  been  here 
in  Los  Angeles  approximately  a  week,  maybe  ten 
days.  He  was  not  sure.  I  asked  him  if  at  any  time 
from  the  date  that  he  received  the  car  to  the  date 
that  he  was  arrested  had  his  car  been  out  of  his 
possession  or  if  he  had  loaned  it  to  anyone.  He 
stated  that  he  had  not  loaned  it  to  anyone.  How- 
ever, on  one  or  two  occasions  another  man  had 
ridden  in  the  car  with  him. 

I  asked  him  if  that  man  had  been  in  that  car 
any  time  alone  and  he  said  not  to  his  knowledge; 
that  in  all  the  times  when  this  man  w^as  with  him 
he  also  was  in  the  car. 

I  asked  him  if  he  had  driven  the  car  there  on 
that  evening  and  he  said  that  he  had.  that  he  had 
arrived  there  at  approximately  9:30  p.m.  and  that 
the  officer  came  shortly  before  midnight.  He  did  not 
remember  the  exact  time.  [74] 

I  asked  him  if  he  had  locked  the  car.  He  said 
that  he  had  not.  I  asked  him  if  made  a  habit  of 
leaving  his  car  unlocked  and  he  said  "No,"  that 
it  depended  upon  where  he  parked  it.   If  he  parked 
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it  on  the  street,  why,  he  would  lock  it.    Sometimes 
he  i^arked  in  a  hit  and  liad  to  leave  the  keys  in  it. 
I  said,  ''But  on  this  occasion  you  left  it  unlocked?" 
And  he  said,  ''Yes,  I  left  it  unlocked." 

I  asked  him  if  he  knew  anyone  who  might  have 
left  that  can  of  opium  in  his  car  and  he  said  he 
didn't  know  anybody  that  would — that  handled 
opium. 

I  asked  him  how  long-  he  had  known  Mrs.  Gon- 
zalez, who  was  arrested  in  his  other  car,  and  he 
stated  over  a  period  of  two  years  but  that  most 
of  his  dealings  had  been  with  her  husband. 

I  asked  him  if  he  meant  "dealings  in  narcotics" 
and  he  said  "No,  I  don't  mean  that."  I  said,  "What 
kind  of  dealings  do  you  mean?"  And  he  said  he 
meant  farm  implements. 

That  was  the  extent  of  the  conversation  at  that 
particular  time. 

Q.  All  right,  did  you  have  any  further  conversa- 
tion with  him?  A.     Yes,  sir;  I  did. 

Q.     When  was  this  second  conversation? 

A.  January  15,  1946  at  the  Federal  Narcotic 
Bureau. 

Q.     In  the  Federal  Narcotic  Bureau?  [75] 

A.    Yes. 

Q.  Who  was  present  besides  yourself  and  the 
defendant  Santana,  if  anyone? 

A.  Insi^ector  Beckner  of  the  State  Narcotic  Bu- 
reau, Sergeant  Russell  of  the  City  Police,  and  In- 
spector Crane  and  Inspector  Carpenter  of  the  Fed- 
eral Narcotics  Bureau. 
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Q.  And  this  conversation  again  took  place  in 
Spanish?  A.     Yes,  sir. 

Q.  Will  you  tell  the  jury  to  the  best  of  your 
recollection  what  you  said  and  what  the  defendant 
Santana  said? 

Mrs.  Root:  May  we  understand  this  is  directed 
against  Santana  only? 

The  Court :  Yes,  it  is  only  considered  as  evidence 
against  Santana*  and  in  no  wise  is  to  be  considered 
as  evidence  against  the  other  defendant. 

The  Witness:  At  tliis  time  I  greeted  him  and 
he  said,  "Well,  what  is  this?"  He  says.  "I  see  they 
have  arrested  me  again,"  and  I  said,  "That  is 
right."  I  said,  "You  have  been  indicted  by  a  Fed- 
eral Grand  Jury  and  you  are  going  to  be  prosecuted 
in  the  Federal  Court."  He  said — I  asked  him,  "Is 
there^  anything  you  wish  to  add  other  than  what 
you  told  me  the  time  before  when  Ave  had  our 
previous  conversation?"  And  he  said,  "No,  I  don't 
know  of  anything."  I  said,  "Well,  tell  me  how  long 
you  had  known  this  lady  prior  to  the  date  you 
were  arrested?"  And  he  said,  "For  two  years."  I 
said,  [76]  ' '  Did  you  know  anything  about  this  opium 
found  in  you  other  car?"  And  he  said,  "Well,  I 
don't  know  except  that  I  have  ahvays  known  she 
was  mixed  up  in  some  sort  of  thing  like  that,"  and 
I  said,  "What  do  you  mean  by  that?"  and  he  said, 
"Every}x)dy  knows  it  down  there  on  the  border," 
He  says,  "It  is  common  knowledge,"  and  I  said 
"Common  knowledge  of  what?"  "That  she  is  an 
opium  smuggler."  I  said,  "Do  you  know  that  from 
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your  own  knowledge  or  is  it  something  you  have 
heard?"  He  said,  "Why,  everybody  knows  it."  He 
said,  "I  thought  you  fellows  knew  that."  I  said, 
"We  don't.  I  am  asking  j^ou  now.  Did  you  know 
she  had  this  opium  in  the  other  car?"  And  he  said, 
"No,  I  didn't  know  anything  about  that."  At  that 
time  I  asked  him  again  if  he  wished  to  make  any 
statement  regarding  the  can  that  was  found  in  his 
car  on  the  evening  of  his  arrest  and  he  said  he 
didn't  know  anything  about  it  and  that  was  the 
substance  of  that  conversation. 

Q.  (By  Mr.  Bins)  Did  you  have  any  other  con- 
versations with  him? 

A.     I  did  not ;  no,  sir. 

The  Court:  I  want  to  specifically  instruct  the 
jury  at  this  time  that  this  testimony  is  only  to  be 
considered  as  evidence  against  the  defendant  San- 
tana  and  is  not  to  be  cosidered  by  the  jury  in  any 
manner  as  any  evidence  tending  to  prove  any  of 
the  issues  in  this  case  as  to  the  defendant  Josephine 
Gonzalez.  [77] 

Mr.  Binns :     That  is  all.  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Mandel: 

Q.  Mr.  Pena,  in  your  conversation  with  the  de- 
fendant on  October  22nd  you  asked  him  about  the 
Dodge  car,  did  you  not?  A.     Yes,  sir. 

Q.  And  he  stated  it  w^as  his  car  when  you  ques- 
tioned him  about  the  ownership  of  the  car? 

A.     That  is  correct. 
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Q.  Then  he  told  you  he  had  purchased  the  car 
in  September  of  1945  from  some  man  by  the  name 
of  Gronzalez  in  San  Francisco? 

A.     That  is  correct. 

Q.  And  then  you  asked  him  about  the  price  of 
the  car,  did  you  not?  A.     I  did. 

Q.  And  you  say  now  as  you  said  before,  it  was 
$400.00  that  he  told  you  he  paid  for  the  car? 

A.     That  is  the  statement  he  made  to  me. 

Q.  As  a  matter  of  fact,  didn't  he  tell  you  the 
car  was  paid  for — the  amount  of  the  car  was  the 
sum  of  $1,400.00?  A.     He  said  $400.00. 

Q.  Did  you  find  out  whether  it  was  $400.00  or 
[78]  $1,400.00  he  paid  for  tlie  car? 

A.     I  did  not. 

Q.  I  don't  want  to  question  your  Spanish,  Offi- 
cer, but  you  are  sure  you  are  correct  about  that 
amount  ? 

A.  Yes,  because  I  made  the  comment — I  said, 
"That  is  awfully  cheap  for  a  car  of  that  year." 
He  said,  "Well,  the  car  is  in  very  poor  condition." 

Q.  As  a  matter  of  fact,  you  are  mistaken  about 
the  amount  he  told  you  he  paid  for  it,  isn't  that 
true  ? 

A.     No.   As  far  as  I  recollect  he  said  $400.00. 

Q.  You  did  not  take  down  in  shorthand  notes 
the  conversation?  A.     I  did  not. 

Q.  Your  recollection  is  that  he  told  you  $400.00 
rather  than  $1,400.00? 

A.     He  said  $400.00. 

Q.     That  was  a  1941  Dodge  car? 
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A.  I  know  that.  That  is  why  I  commented.  I 
asked  him  how  it  happened  he  only  paid  $400.00 
and  he  said  it  was  in  very  poor  condition. 

Q.  Now  then,  yon  talked  to  him  some  12  days 
subseqnent  to  his  arrest  and  he  was  in  the  County 
Jail?  A.     That  is  correct. 

Q.  And  that  was  in  connection  with  the  State 
case?  A.     Yes,  sir.  [79]  ' 

Q.     Involves  the  same  thing  that  is  involved  here? 

A.     Yes,  sir. 

Q.  All  right.  Now  then,  when  you  asked  him 
about 

The  Court:  Counsel,  when  you  say  'Hhe  same 
thing  as  is  involved  here,"  I  think  that  should  be 
corrected.    It  is  a  different  offense  entirely. 

Mr.  Mandel :  I  meant  the  same  opium — the  same 
opium  that  is  involved  in  this  particular  case  is 
the  same  opium  that  is  involved  in  the  other  case. 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Mandel)  Now^  then,  wdien  you 
talked  with  him  about  the  facts  of  this  case  he 
told  you  he  had  ridden  with  some  other  individual, 
when  you  asked  him  about,  if  somebody  else  had 
access  to  the  automobile? 

A.  Yes,  sir.  He  said  on  two  occasions  another 
party  had  ridden  in  the  car  with  him. 

Q.  I  will  ask  you  w^hether  or  not  he  told  you 
he  had  gone  to  a  moving  picture  theatre  prior  to 
his  arrest,  either  one  or  two  days  prior  to  his  arrest, 
when  the  car  was  used  by — I  don't  remember  his 
name. 

A.    He  did  not  make  the  statement  to  me. 


(Testimony  of  Rudolph  S.  Pena.) 

Q.     He  didn't?  A.     No,  sir. 

Q.     Was  his  name — was  the  name  "Luis"  ever 
mentioned  to  you*?  [80] 

A.     Not  to  me. 

Q.  Did  you  ask  him  who  the  individual  was  or 
individuals  were  that  were  riding  in  the  car? 

A.     I  did. 

Q.     What  did  he  say? 

A.  He  said  he  didn't  know  his  name;  that  he 
had  met  him  on  a  previous  visit  to  Los  Angeles. 

Q.     Did  he  say  he  w^as  Spanish  or  otherwise? 

A.     Did  he  say  the-  other  party  was  Spanish  ? 

Q.     Yes.  A.     Yes. 

Q.  Did  he  say  that  he  was  related  to  either  Mr. 
or  Mrs.  Gonzalez?  A.     He  did  not  say. 

Q.  You  questioned  him  about  the  car  being 
locked  and  you  asked  him  particularly  whether  it 
was  his  habit  of  locking  the  car? 

A.     That  is  right. 

Q.  And  he  gave  you  an  explanation  that  on 
occasions,  depending  where  he  was,  he  would  lock 
the  car  or  otherwise,  is  that  right? 

A.     That  is  true. 

Q.  You  ])articularly  stressed  the  fact  as  to 
whether  he  locked  it  on  this  particular  occasion? 

A.     I  did.  [81] 

Q.     And  his  answer  was  w^hat? 

A.     That  he  did  not. 

Q.  You  questioned  him  also  about  the  contents 
of  this  can  of  opium,  did  you  not? 

A.     I  did. 

Q.    What  did  he  say  about  that? 
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A.     He  said  he  didn't  know  anything  about  it. 

Q.  All  right.  And  he  told  you  when  he  got 
possession  of  the  car,  did  he  not  ?  A.     He  did. 

Q.  And  did  he  say  with  whom  he  came  down 
from  San  Francisco  when  he  purchased  the  car? 

A.  He  didn't  say.  He  said  he  had  driven  the 
car  down. 

Q.     All  the  way  down? 

A.     To  Los  Angeles,  yes,  sir. 

Q.  And  was  anything  mentioned  about  the  Plym- 
outh car? 

A.  I  asked  him  if  it  was  his  car  and  he  said 
it  was. 

Q.  Did  he  say  what  understanding  he  had  about 
the  Plymouth  car  going  to  Mexico? 

A.  He  said  he  loaned  it  to  Mrs.  Gonzalez  who 
had  wrecked  her  personal  car. 

Q.     That  Vx^as  when  he  was  up  in  San  Francisco  ? 

A.     That  is  true.  [82] 

Q.  And  he  gave  the  keys  to  her  husband  or  sent 
them  to  the  hospital,  is  that  right? 

A.  He  didn't  say  how  she  had  gained  possession 
of  the  car.   He  said  he  loaned  it  to  her. 

Q.  Then  the  car  was  used,  the  Plymouth  car 
was  used  in  Los  Angeles  while  he  was  in  San  Fran- 
cisco, is  that  correct? 

A.  He  didn't  say  where  it  was  used.  He  didn't 
say  that  he  knew  where  the  car  had  gone.  All  he 
knew  was  Mrs.  Gonzalez  had  borrowed  his  car.  That 
was  the  Plymouth. 

Q.     And  was  there  any  conversation  about  what 
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disposition  there  was  to  be  made  of  the  Plymouth 

car  afterwards'? 

A.  Not  at  the  initial  conversation.  He  mentioned 
something  about  it  January  15th. 

Q.     What  did  he  say  on  January  15th'? 

A.  That  she  was  to  have  delivered  the  car  to 
his  wife. 

Q.  What  happened'?  What  did  he  say  about 
that? 

A.  Only  that  she  was  supposed  to  have  taken 
the  car  to  his  wife  in  Mexico. 

Q.  And  did  he  tell  you  that  she  did  not  bring 
the  car  to  his  wife  in  Mexico"? 

A.     No.   It  was  quite  obvious  she  didn't. 

Q.  Quite  obvious,  but  you,  of  course,  don't  know 
what  transpired'?  A.     No.  [83] 

Q.  As  far  as  Mrs.  Gonzalez  was  concerned,  but 
in  any  event  the  car  was  not  delivered  there,  is 
that  right? 

A.     To  the  best  of  my  knowledge,  no. 

Q.  And  you  don't  know  whether  Mrs.  Gonzalez 
went  to  Mexico,  however,  whether  by  machine  or 
otherwise,  do  you*? 

A.     I  have  no  knowledge  of  that,  no. 

Q.  I  mean  did  he  tell  you  about  that  in  the 
conversation  ? 

A.  No,  he  did  not.  The  only  statement  he  made 
was  that  she  was  to  have  delivered  the  car  to  his 
wife  in  Mexico. 

Q.     Bid  he  say  what  else  she  had  to  deliver? 

A.      No. 
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Q.     Did  lie  mention  anything  about  a  ring? 

A.     No,  sir. 

Q.     And  an  overcoat? 

A.     No,  he  didn't  mention  it. 

Q.     "Abrigo"  in  other  words? 

A.     No,  sir. 

Q.  And  didn't  he  say  that  she  was  to  deliver 
hat  car  to  his  wife  in  Mexico  and  he  was  to  get 
)100.00  from  her  for  the  purpose  of  purchasing 
ires  for  his  Dodge  car? 

A.     No,  he  didn't  make  those  statements  to  me. 

Q.  Did  he  bring  that  out  in  his  conversation  with 
^ou  at  all?  [84]  A.     No,  sir. 

Q.    He  did  not?  A.     No,  sir. 

Q.  Did  Mr.  Santana  tell  you  in  the  conversation 
)r  did  you  ask  him,  rather,  whether  or  not  he  had 
leen  Mrs.  Gonzalez  from  the  time  he  was  in  San 
^^rancisco  and  returned  to  Los  Angeles,  up  to  the 
ime  she  came  back  and  was  arrested? 

A.  I  don't  believe  that  was  asked  by  either  me 
)r  the  defendant. 

Q.     You  didn't  go  into  that  at  all? 

A.     No,  sir,  I  did  not. 

Q.  Didn't  he  explain  to  you  just  how  the  car — 
omething  about  the  possession  of  the  car? 

A.     Which  car? 

The  Plymouth  car? 

Only  that  he  had  loaned  the  car  to  Mrs.  Gon- 


Q. 
A. 

alez. 


And  he  didn't  discuss  with  you  as  to  what 
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happened  afterwards,  after  he  loaned  the  car  to  Mrs. 

Gonzalez?  A.     He  did  not. 

Q.  You  never  discussed  this  matter  with  Mrs. 
Gonzalez  in  his  presence  or  otherwise,  did  you*? 

A.     I  have  never  spoken  to  the  lady. 

Q.  Did  you  ask  him  how  he  happened  to  be  in 
the  trailer  at  Mrs.  Gonzalez'  place'? 

A.     Yes,  sir;  I  did.  [85] 

Q.     What  did  he  say  ? 

A.  He  said  he  obtained  permission  from  her  to 
sleej)  in  her  trailer — that  he  had  spent  a  couple  of 
nights  there. 

Q.     From  her  or  Mr.  Gonzalez  ? 

A.     From  Mrs.  Gonzalez. 

Q.     When?  A.     In  San  Francisco. 

Q.  In  San  Francisco?  You  mean  some  time  in 
September  ? 

A.     Some  time  before  he  came  down  here,  yes. 

Q.  Did  he  tell  you  how^  he  happened  to  come  to 
Los  Angeles  or  happened  to  come  to  this  state  from 
Mexico  ? 

A.     Yes,  he  mentioned  something  about  it. 

Q.     What  did  he  say? 

A.  That  he  came  up  to  buy  some  farm  imple- 
ments. 

Q.  Did  he  tell  you  he  came  for  the  purpose  of 
buying  a  Dodge  car  ? 

A.     He  said  he  did  buy  a  car. 

Q.  Did  he  tell  you  that  he  came  here  for  that 
specific  purpose? 
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A.  I  don't  recall  his  having  made  that  state- 
ment. 

Q.  Didn't  he  tell  you  he  canie  with  Mr.  Gon- 
zalez, the  husband  of  Mrs.  Gonzalez,  in  Calexico, 
and  went  with  him  for  the  fi^^^pose  of  buying  a 
car  from  Mr.  Gonzalez'  brother  in  Los  Angeles,  and 
when  he  arrived  in  Los  Angeles  it  occurred  [86] 
that  Mr.  Gonzalez'  brother  had  returned  to  San 
Francisco?    Didn't  he  tell  you  that"? 

A.     No,  he  did  not. 

Q.  Didn't  he  tell  you  that  and  Mr.  Gonzalez  had 
left  for  San  Francisco  when  Mr.  Gonzalez  and  Mr. 
Santana  had  arrived  in  Los  Angeles  in  his  Plym- 
outh car  ?  Did  he  tell  you  that  1 

A.  He  did  not  go  into  that  part  of  buying  the 
automobile. 

Q.     You  did  not  question  him  about  that  at  all? 

A.     No,  I  did  not. 

Q.  Did  he  tell  you  that  he  had  jjurchased  on 
other  occasions  farming  equipment  from  Mr.  Gon- 
zalez? A.     That  is  right. 

Q.  Did  he  tell  you  he  bought  two  Caterpillar 
tractors  and  a  truck — GMC  truck  from  him? 

A.  He  enumerated  a  few  articles.  I  don't  recall 
exactly  what  they  were. 

Q.  And  that  was  the  specific  mission  for  which 
he  came  to  Los  Angeles  ? 

A.     That  is  what  he  told  me. 

Q.     Or  California?  A.     Yes,  sir. 

Q.  And  he  stated,  did  he  not,  to  you  in  the  con- 
versation that  he  left  Mexicala  some  time  in  Sep- 
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tember,  the  5th  or  [87]  6th  of  September  of  last 

year,  is  that  correct? 

A.  He  said  the  early  part  oi  September.  He 
didn't  give  any  dates. 

Q.  And  arrived  m  Los  Angeles  from  there  and 
went  up  to  San  Francisco?  A.     That  is  true. 

Q.  You  ascertained  he  went  up  there  and  pur- 
chased the  car  in  San  Francisco,  is  that  correct? 

A.     That  is  the  statement  he  made  to  me. 

Q,  Well,  did  you  ascertain  whether  that  was 
true  or  not?  A.     Xo,  I  did  not. 

Q.  As  far  as  you  know  then,  that  is,  from  the 
statement  the  defendant  made  to  you — you  have  no 
reason  to  doubt  that  is  the  truth,  have  you? 

The  Court:     That  is  argumentative. 

Mr.  Mandel :  That  is  argumentative,  yes,  your 
Honor. 

Q.  In  any  event,  you  have  not  checked  to  deter- 
mine the  truth  of  it?  A.     No. 

The  Court :  All  you  are  testifying  to  is  what  he 
told  you? 

The  Witness:     That  is  true. 

Q.  By  Mr.  Mandel:  Now,  was  there  any  fur- 
ther conversation  with  the  defendant  that  you  have 
not  testified  to?  [88] 

A.  There  was  one  little  bit  of  conversation  re- 
garding one  time  that  he  was  allegedly  shot  at  at 
the  border,  which  I  brought  out  and  asked  him  if 
it  wasn't  true — that  at  one  time  when  he  was  being 
searched  at  the  border  he  tried  to  get  aAvay  and 
one  of  the  custom  agents  had  shot  him. 
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Mr.  Mandel:     I  ask  tliat  be  stricken. 

The  Court:  You  asked  for  the  conversation, 
counsel.    You  invited  it. 

The  Witness:  And  he  said  that — no,  that  wasn't 
the  way  it  was — that  somebody  else  shot  him.  It 
wasn't  the  custom  agent. 

Q.  By  Mr.  Mandel:  That  man  has  never  been 
arrested  before  in  his  life,  has  he'? 

A.     Not  to  my  knowledge. 

Q.  Neither  here  nor  in  Mexico"?  Isn't  that  cor- 
rect ? 

A.  I  don't  know  whether  he  has  been  in  Mexico 
or  not. 

Q.  But  in  the  United  States  you  ascertained 
that  he  has  not  been  arrested  before? 

A.     That  is  my  knowledge,  yes. 

Q.  Now,  did  you  have  occasion  to  talk  to  Mr. 
Gonzalez  at  all  during  this  time? 

A.     Talk  to  whom? 

Q.     Mr.  Gonzalez? 

A.     I  don't  know  Mr.  Gonzalez. 

Q.  You  never  talked  to  Mrs.  Santana  in  refer- 
ence to  this  [89]  case,  did  you? 

A.     I  have  not. 

Q.  When  you  talked  to  Mr.  Santana  on  the  15th 
of  January  in  comiection  with  this  particular  ar- 
rest, that  was  after  the  indictment  by  the  Federal 
Grand  Jury,  is  that  correct  ?  A.     That  is  true. 

Q.     When  you  had  the  second  conversation? 

A.     Yes,  sir. 

Q.  And  that  was  in  the  Spanish  language  as 
you  have  stated?  A.     It  was. 
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Q.     You  stated  at  that  time  he  added  one  other 
matter  that  was  not  discussed  in  the  first  conver-  ' 
sation  and  that  was  that  he  stated,  or,  he  vohm- 
teered  the  statement  that  he  knew  that  Mrs.  Gon-^ 
zalez  was  mixed  up  in  opium — I  mean  with  drugs — 
is  that  what  you  testified  to? 

A.     Yes,  he  made  that  remark. 

Q.  Did  he  tell  you  that  he  had  heard  that  in 
the  County  Jail? 

A.  He  said  he  had  heard  it  at  the  border  and 
he  said  it  was  common  knowledge  as  far  as  he  was 
concerned — everybody  knew  it. 

Q.  As  a  matter  of  fact,  didn't  he  tell  you  he 
just  ascertained  it  in  the  County  Jail?  [90] 

A.     No,  he  didn't  make  that  statement. 

Q.  In  all  other  respects  the  testimony  was  the 
same  as  the  conversation  on  October  22nd? 

A.     Yes,  it  was. 

Q.     Do  you  know  anyone  by  the  name  of  Fran-  , 
cisco  Julio  Sanford? 

A.     Not  personally,  no. 

Q.     You  have  heard  of  him?  A.     I  have. 

Mr.  Mandel:     That  is  all. 

Mr.  Binns:     No  further  questions. 

Mrs.  Root:     No  questions. 

Mr.  Binns:     May  this  officer  be  excused? 

Mrs.  Root:  As  far  as  we  are  concerned,  he  may 
be. 

Mr.  Mandel:     Yes. 

Mr.  Binns:     Call  Officer  Russell. 


DAVID  A.  RUSSELL 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  full  name. 
The  Witness:     David  A.  Russell. 

Direct  Examination 
By  Mr.  Binns: 

Q.     Where  do  you  live,  Mr.  Russell? 

A.     Los  Angeles,  California.  [91] 

Q.     How  long  have  you  lived  here? 

A.     About  25  years. 

Q.     Where  are  you  employed? 

A.  Los  Angeles  Police  Department,  Narcotics 
Division. 

Q.     How  long  have  you  been  so  employed? 

A.  A  year  and  a  half  in  the  Narcotics  Division 
and  7  years  on  the  Police  Department. 

Q.  Were  you  present  with  Agent  Beckner  on 
the  evening  of  October  9th?  A.     I  was. 

Q.  Were  you  out  at  the  trailer  camp  on  that 
evening  ?  A.     I  was. 

Q.  Were  you  in  the  car  which  followed  Mrs. 
Gonzalez'  car?  A.     I  was. 

Q.  Drawing  your  attention  to  this  suitcase, 
which  is  Government's  Exhibit  2,  did  you  see  that 
suitcase  on  that  occasion?  A.     Yes,  I  did. 

Q.  Were  you  present  when  that  suitcase  was 
opened?  A.     I  was. 

The  Court:     Comisel,  may  I  suggest 
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Mr.  Bimis:  I  am  not  going  through  the  entire 
story. 

The  Court:  If  those  facts  are  disputed  you  can  : 
call  this  Avitness  in  rebuttal.  Let  us  not  go  over  the  - 
same  thing  [92]  until  we  find  out  there  is  a  dispute. 

Mr.  Binns:     All  right,  your  Honor. 

The  Court :     As  I  understand  from  the  opening   | 
statements,  each  defendant  accuses  the  other  and 
excuses  himself.    That  seems  to  be  the  issue. 

Q.     By  Mr.   Binns:     I   draw  your  attention   to    ' 
Government's  Exhibit  5  as  it  sits  before  you.    It 
is  in  a  box.    Have  you  ever  seen  that  box  before?    | 

A.     Yes,  I  have.  \ 

Q.     Where  was  that  box  when  you  saw  it  before  ? 

A.  On  the  evening  of  October  9th,  1945,  it  was  j 
contained  within  that  suitcase. 

Q.     And  were  the  cans  in  that  box? 

A.     They  were. 

Q.  And  did  you  personally  count  the  cans  in 
that  box?  A.     I  did. 

Q.     How  many  were  there?  A.     16. 

The  Court:     From  your  experience  on  the  Nar- 
cotic Detail,  do  you  have  any  knowledge  as  to  the    | 
value  of  the  opium  in  those  cans? 

The  Witness:  Well,  only  by  hearsay.  It  de- 
pends upon  the  location  where  it  is  sold.  All  the 
way  from  $250.00  to  $400.00  a  can. 

Mr.  Binns :     No  further  questions,  your  Honor. 

Mr.  Mandel:     No  questions. 

Mrs.  Root:     No  questions. 

Mr.  Binns:     Agent  Polcuch. 


OSCAR  W.  POLCUCH 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  full  name. 
The  Witness:     Oscar  W.  Polcuch. 

Direct  Examination 
By  Mr.  Binns: 

Q.     Where  are  you  employed,  Mr.  Polcuch'? 

A.     Treasury  Department,  Bureau  of  Narcotics. 

Q.     You  are  stationed  in  this  building? 

A.     Yes,  sir. 

Q.  I  draw  your  attention  to  Government's  Ex- 
hibit 5,  which  sits  before  you.  Have  you  ever  seen 
that  before?  A.     Yes,  sir. 

Q.     And  where  did  you  see  it? 

A.  Inspector  Beckner  turned  that  evidence  over 
to  me  on  January  18th. 

A.  I  initialed  it  for  identification,  sealed  it,  and 
sent  it  via  registered  mail  to  the  Government  chem- 
ist at  San  Francisco.  [94] 

Q.  I  show  you  an  envelope  marked  Govern- 
ment's Exhibit  7  and  ask  you  to  examine  the  can 
in  that  envelope  and  tell  us  if  you  have  ever  seen 
that  before?  A.     Yes,  sir. 

Q.     Did  you  do  the  same  thing  with  that  can? 

A.     I  did. 

Q.  Now  then,  if  you  will  examine  Government's 
Exhibit  5  you  will  notice  there  is  a  jar  in  there. 

A.     Yes,  sir. 
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Q.     Have  you  ever  seen  that  jar  before? 

A.     I  did. 

Q.  Will  you  take  it  out,  please?  Can  you  tell 
us  where  you  have  seen  that  jar  before? 

A.  This  exhibit,  which  consisted  originally  of 
16  cans,  I  removed  one  of  those  cans  and  emptied 
the  opium  content  of  it  into  that  jar  and  then  I 
sent  the  empty  can  to  the  customs  chemist  in  Balti- 
more, Maryland,  for  a  metallurgical  examination. 

Q.  At  the  time  you  first  saw  that  there  were  16 
cans  in  it  ?  A.     Yes,  sir. 

Q.  Xow  then,  in  your  experience  in  the  opium 
traffic  are  you  acquainted  with  the  price  at  which 
opium  is  at  the  present  time  being  sold? 

A.     Yes,  sir.  [95] 

Q.  Can  you  tell  us  what  the  value  of  one  of 
those  cans  is  in  Los  i^ngeles  at  the  present  time? 

A.  From  $200.00  to  $250.00.  That  is,  if  it  is 
purchased  in  quantities. 

Q.     And  is  that  in  this  area?  A.     Yes,  sir. 

tion. 

Q.  Will  you  tell  us  what  the  price  of  one  of 
those  cans  would  be  down  below  the  Mexican 
border  ? 

A.  From  information  which  I  received  it  would 
be  from  $75.00  to  perhaps  $100.00. 

Q.  Were  you  formerly  stationed  in  the  San 
Francisco  area?  A.     Yes,  sir. 

Q.  Can  you  tell  us  what  the  price  of  one  of 
those  cans  is  there? 

The  Court:  That  is  getting  out  of  our  jurisdic- 
tion. 
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Mr.  Biiuis:  Just  wanted  to  show  lie  is  a  well 
informed  man,  your  Honor. 

Q.  Are  you  acquainted  with  the  defendant  Mrs. 
Gonzalez?  A.     Yes,  sir. 

Q.     Where  did  you  fii'st  meet  her? 

A.  In  the  County  Jail  at  Los  Angeles.  I  belieTe 
the  first  time  was  on  January  18th.  I  am  not  quite 
certain.  It  was  on  or  about  the  ISth  of  Januaiy. 

Q.     And  in  the  County  Jail?  A.     Tes,  m. 

Q.  And  did  you  have  a  conTersation  with  her 
at  that  time? 

A.  I  did.  I  went  up  alone  and  asked  her  if  she 
cared  to  make  any  statement  in  connection  with 
this  case  and  she  told  me  at  that  time  that  she 
wanted  to  make  a  clean  breast  of  CTeiything  and 
she  said  she  would  tell  me  everything  she  knew 
about  it. 

I  did  not  take  a  statement  from  her  at  that  time. 
I  told  her  that  I  would  be  back  in  a  few  days  and 
on  January  22nd  Inspector  Beckner,  Agent  Craig 
and  I  went  up  to  the  County  Jail  and  interviewed 
her  in  connection  with  this  matter. 

Q.     Who  is  Agent  Craig? 

A.  He  is  a  Xarcotic  Agent  in  charge  of  the 
Bureau  of  Narcotics  in  Los  Angeles. 

Q.     He  is  your  boss?  A.     Yes,  sh-. 

Q.  All  right.  Xow  then,  you  had  a  conversaoon 
with  her,  you  say,  in  your  office  here? 

A.     Not  our  office  here,  no. 

Q.     Where  was  that  conversation? 

A.     It  was  in  the  Countv  Jail 
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who  was  then  ocenpying  the  trailer,  and  he  told 
her  to  leave  this  Plymouth  in  Brawley,  on  the  east 
side  of  town,  and  to  write  a  postcard,  addressing- 
it  to  a  box  number  in  ' 'alexico,  which  he  stated  was 
the  address  of  Santana's  wife,  and  that  she  would 
pick  up  the  car. 

She  then  stated  that  she  proceeded  to  Brawley. 
Upon  arriving  there  she  placed  her  daughter  in 
school  and  she  had  intended  to  leave  the  car  in 
Brawley.  However,  there  was  a  bus  strike  on  and 
she  couldn^t  obtain  any  bus  transportation  back  to 
Los  Angeles,  so  she  decided  to  drive  back  in  Mr. 
Santana's  car.  That  she  arrived  in  Los  Angeles 
about  two  o'clock  on  October  9th.  She  drove  directly 
to  her  trailer  and  she  entered  it  and  there  was  no 
one  there.  She  observed  a  man's — a  man's  clothing 
hanging  in  there  and  she  stated  she  remained  there, 
waiting  for.  Mr.  Santana. 

She  stated  she  waited  until  about  8:30  or  so  that 
night  and  as  he  did  not  return  she  decided  to  spend 
the  night  with  her  daughter  or  daughter-in-law,  I 
don't  remember  just  which.  She  stated  she  took 
this  suitcase  and  some  personal  clothing  and  jDut 
them  in  the  car  and  drove  to  this  relative's  house. 
She  arrived — it  was,  I  believe,  in  La  Canada.  She 
arrived  there  about  nine  o'clock  and  that  was  when 
she  was  placed  under  arrest.  [100] 

I  asked  her  if  she  had  taken  that  suitcase  witli 
her  to  Brawley  and  she  said  '^No",  that  she  had 
left  it  in  the  trailer  and  that  as  far  as  t-liG  knew 
that  suitcase  still  contained  the  tools  F-he  had  re- 
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moved  from  her  own  personal  automobile.   And  slie 
further  said  that  she  had  left  the  keys  to  the  suit- 
case and  to  the  trailer  in  the  trailer  for  Mr.  San- 
tana's  use. 

I  then  asked  her  if  it  wasn't  unusual  for  her  to 
carry  a  suitcase  of  tools  to  her  relative's  house,  if 
all  she  intended  doing  was  spending  one  night 
there.  She  replied  that  it  seemed  strange  but  that 
is  what  she  did.  So,  she  took  the  suitcase  with  her 
and  was  arrested  that  night  in  possession  of  opium, 
which  was  contained  in  there.  She  stated  further 
she  did  not  examine  the  suitcase  after  she  returned 
from  Brawley. 

Q.  By  Mr.  Binns:  Is  that  all  you  recall  at 
this  time? 

A.  She  also  stated  that  she  knew  nothing  about 
the  opium  in  that  suitcase;  she  had  had  no  traffic 
in  any  narcotics  and  that  she  knew  of  no  one  that 
did.  She  stated  she  had  known  Mr.  Santana  for 
over  a  period  of  two  years  and  that  as  far  as  she 
knew  he  had  always  been  engaged  in  the  sale  of 
farming  implements,  purchasing  them  here  in  the 
United  States  and  selling  them  in  Mexico. 

That  was  about  the  substance  of  our  conversa- 
tion. 

Mr.  Binns:     You  may  cross-examine.   [101] 

Cross-Examination 
By  Mrs.  Root: 

Q.  Did  she  make  any  statement  to  you  about 
having  gone  to  the  cleaners  in  the  afternoon  of 
October  9th  ?  A.     Yes,  she  did. 
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Q.     And  tell  us  about  that,  please? 

A.  She  stated  that  while  she  was  waiting  at  the 
trailer  for  Mr.  Santana  to  return  that  she  had 
taken  some  clothing  to  the  cleaners  and  then  she 
had  also  gone  to  a  drug  store  nearby  to  have  lunch. 

Q.  And  did  she  state  to  you  as  to  the  hour  of 
the  day  that  she  had  done  those  things  ? 

A.  No.  She  stated  that  she  had  returned  to  the 
trailer  from  Brawley  at  about  two  o'clock  and  it 
was  after  that  time  that  she  had  gone  to  the  clean- 
ers and  then  to  the  drug  store  for  lunch. 

Q.  And  did  she  also  ask  you  or  make  a  sugges- 
tion that  if  the  of&cer  cared  to  check  that  fact  they 
could  find  the  ticket  where  she  had  left  the  cleaning 
there?  A.     I  don't  recall  that. 

Q.  In  other  words,  you  do  not  recall  hearing 
her  say  anything  about  the  ticket  that  she  then  had 
in  her  possession  showing  the  leaving  of  certain 
clothing  at  the  cleaners?  A.     No,  I  don't. 

Q.  You  did  not  take  any  of  this  down  in  writing, 
did  [102]  you.  Officer? 

A.  I  did.  I  jotted  down  the  notes  as  she  related 
her  story. 

Q.     In  other  words,  a  synopsis,  as  one  would  do  ? 

A.     Yes,  sir. 

Q.     In  a  conversation  but  not  word  for  word? 

A.     No. 

Q.  And  you  told  us  that  the  narration  started 
with  about  a  half  hour  of  her  talking  before  she 
got  down  to  the  point  at  issue,  and  was  that  about 
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the  fact  that  she  had  resided  as  a  farmer  in  Im- 
perial Valley? 

A.  That  and  also  that  lier  farming  activities 
and  the  purchasing  of  farming  implements  and 
going  into  the  family  backgromid  and  so  on,  a 
story  which  is  irrelevant  to  this. 

Q.  She  made  the  suggestion  to  you,  did  she  not, 
Officer,  that  if  you  cared  to  check  her  background 
and  living  habits  as  a  farmer  and  the  raising  of 
vegetables  and  the  mother  of  children  you  could 
check  with  the  various  law  enforcement  agencies  of 
Brawley,  is  that  right? 

A.  I  don't  recall  whether  she  made  that  sugges- 
tion or  not.    She  may  have. 

Mrs.  Root:     That  is  all,  thank  you. 

Q.  By  Mr.  Mandel :  Just  a  couple  of  questions, 
Inspector  Polcuch.  In  the  conversation  that  you 
had  with  Mrs.  Gonzalez,  after  rambling  on  you  say 
for  some  time,  she  fuially  stated  [103]  that  she  met 
Santana  for  the  first  time  in  San  Francisco  some 
time  in  1943? 

A.  No.  She  stated  with  reference  to  the  month 
of  Se^Dtember,  1945,  that  when  she  and  her  husband 
had  gone  to  San  Francisco  for  a  vacation  that  they 
had  met  Santana  there. 

Q.  In  September,  1945,  they  met  Santana  in 
San  Francisco? 

A.  Yes ;  but  that  was  not  the  first  time  that  they 
had  met.  She  stated  that  she  had  first  met  Santana 
some  time  in  1943  as  I  recall. 

Q.     That  is  what  I  am  getting  at.  A.     Yes. 
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Q.  Before  I  get  to  that,  however,  you  mentioned 
something  about — you  say  that  they  met  Mr.  San- 
tana,  according  to  the  conversation,  you  say  you 
had  with  Mrs.  Gonzalez,  that  Mr.  Gonzalez  and 
Mrs.  Gonzalez  met  Mr.  Santana  in  San  Francisco 
by  chance.   Is  that  what  she  told  you? 

A.  Yes;  that  was  right  around  Labor  Day  of 
1945. 

Q.  xVnd  that  is  what  she  told  you  in  the  conver- 
sation about  how  they  met  in  San  Francisco? 

A.     Yes,  sir. 

Q.  And  in  1943  she  said  she  met  Santana  for 
the  tirst  time.   Where  did  she  say  she  met  himi 

A.  As  I  recall,  it  was  in  Westmoreland.  I  am 
not  certain.  Wherever  their  farm  is.  [104] 

Q.  I  misunderstood  you.  I  thought  you  said  in 
1943  in  San  Francisco  she  met  him.  A.     No. 

Q.  I  am  in  error  on  that  point.  Did  she  tell 
you  that — pardon  me.  Did  she  tell  you  when  she 
arrived  in  Los  Angeles  from  Westmoreland,  before 
she  was  arrested? 

A.  As  I  recall,  it  was  on  the  9th.  It  was  on  the 
9th  of  October  between  two  and  three  o'clock  in 
the  afternoon. 

Q.  About  two  or  three  o'clock  in  the  afternoon 
October  9th  f  A.     Yes. 

Q.  And  she  had  been  in  Los  Angeles  before 
that? 

A.  No.  She  stated  she  went — she  came  directly  to 
the  trailer  from  Brawlev. 
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Q.     Did  she 
at  that  time  ? 

A.     No.    She  saicb 
the  trailer  during  he\ 
back. 

Q.     Did  she  say  wl 

A.     It  was  on  the  nigl 

Q.     At  what  time  did 

A.     Right  around  8:30- 
trailer  to  visit  her  relative. 

Q.     And  where  was  the  sil. 
Was  it  in  the  trailer  itself?  [11 -'J 

A.     That  is  right. 

Q.     And  was  Mr.  Santana  there  at  the  time, 
she  say?  A.     She  said  he  was  not  there. 

Q.     That  was  about  8:30  in  the  evening? 

A.     Yes,  sir. 

Q.  Xow,  when  she  said  she  went  to  Mexicali  to 
to  see  Mrs.  Santana,  did  she  tell  you  that  she  took 
anything  along  with  her  other  than  the  car? 

A.  She  didn't  say  she  had  gone  to  Mexicali  to 
meet  Mrs.  Santana. 

Q.  Did  she  tell  you  that  Mr.  Santana  had  di- 
rected her  to  leave  the  car  with  his  wife  in  Mexi- 
cali? A.     No,  that  is  not  what  she  told  me. 

Q.     She  never  told  you  that?  A.     No. 

Q.  Did  she  tell  you  anything  about  the  delivery 
of  a  ring  and  an  overcoat  that  Mr.  Santana  had 
given  her  husband  or  her  to  deliver  to  his  wife  in 
Mexicali?  A.     No,  she  didn't  mention  that. 

Q.     Did  not  mention  that  to  you?  A.     No. 
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Q.  Before  I  get  to  that,  however,  you  mentioned 
something  about — you  say  that  they  met  Mr.  San- 
tana,  according  to  the  conversation,  you  say  you 
had  with  Mrs.  Gonzalez,  that  Mr.  Gonzalez  and 
Mrs.  Gonzalez  met  Mr.  Santana  in  San  Francisco 
by  chance.   Is  that  what  she  told  you? 

A.  Yes;  that  was  right  around  Labor  Day  of 
1945. 

Q.  And  that  is  what  she  told  you  in  the  conver- 
sation about  how  they  met  in  San  Francisco? 

A.     Yes,  sir. 

Q.  And  in  1943  she  said  she  met  Santana  for 
the  first  time.   Where  did  she  say  she  met  him? 

A.  As  I  recall,  it  was  in  Westmoreland.  I  am 
not  certain.  Wherever  their  farm  is.  [104] 

Q.  I  misunderstood  you.  I  thought  you  said  in 
1943  in  San  Francisco  she  met  him.  A.     No. 

Q.  I  am  in  error  on  that  point.  Did  she  tell 
you  that — pardon  me.  Did  she  tell  you  when  she 
arrived  in  Los  Angeles  from  Westmoreland,  before 
she  was  arrested? 

A.  As  I  recall,  it  was  on  the  9th.  It  was  on  the 
9th  of  October  between  two  and  three  o'clock  in 
the  afternoon. 

Q.  About  two  or  three  o'clock  in  the  afternoon 
October  9th?  A.     Yes. 

Q.  And  she  had  been  in  Los  Angeles  before 
that? 

A.  No.  She  stated  she  went — she  came  directly  to 
the  trailer  from  Brawley. 
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Q.  Did  she  say  she  had  the  suitcase  in  the  car 
at  that  time  ? 

A.  No.  She  said  the  suitcase  had  remained  in 
the  trailer  during  her  entire  trip  to  Brawl ey  and 
back. 

Q.     Did  she  say  when  she  picked  up  the  suitcase  ? 

A.     It  was  on  the  night  of  October  9th. 

Q.     At  what  time  did  she  say  she  picked  it  up? 

A.  Right  around  8:30 — at  the  time  she  left  the 
trailer  to  visit  her  relative. 

Q.  And  where  was  the  suitcase  in  the  trailer? 
Was  it  in  the  trailer  itself?  [105] 

A.     That  is  right. 

Q.  And  was  Mr.  Santana  there  at  the  time,  did 
she  say?  A.     She  said  he  was  not  there. 

Q.     That  was  about  8:30  in  the  evening? 

A.     Yes,  sir. 

Q.  Xow,  when  she  said  she  went  to  Mexicali  to 
to  see  Mrs.  Santana,  did  she  tell  you  that  she  took 
anything  along  with  her  other  than  the  car? 

A.  She  didn't  say  she  had  gone  to  Mexicali  to 
meet  Mrs.  Santana. 

Q.  Did  she  tell  you  that  Mr.  Santana  had  di- 
rected her  to  leave  the  car  with  his  wife  in  Mexi- 
cali? A.     Xo,  that  is  not  what  she  told  me. 

Q.     She  never  told  you  that?  A.     No. 

Q.  Did  she  tell  you  anything  about  the  delivery 
of  a  ring  and  an  overcoat  that  Mr.  Santana  had 
given  her  husband  or  her  to  deliver  to  his  wife  in 
Mexicali?  A.     No,  she  didn't  mention  that. 

Q.     Did  not  mention  that  to  yen?  A.     No. 


(Testimony  of  Oscar  W.  Polcuch.) 

Q.  Did  she  mention  anything  about  the  fact 
that  she  didn't  tell  you — I  take  it  she  did  not  tell 
you  that  he  and  Mrs.  Gonzalez  and  Mr.  Gonzalez 
went  up  to  San  Francisco  when  Mr.  Jose  Gonzalez 
was  not  m  Los  Angeles — didn't  tell  you  about  that, 
did  she?  [106] 

A.  No.  As  I  recall  her  story,  she  and  her  hus- 
band had  gone  up  to  San  Francisco  and  it  was  by 
chance  that  they  met  Mr.  Santana  there. 

Q.     Did  she  say  where  she  had  met  him? 

A.     With  reference  to  San  Francisco? 

Q.     That  is  right. 

A.  I  believe  it  was  at  a  dry  cleaning  place  oper- 
ated by  Jose  Gonzalez,  the  defendant's  brother-in- 
law,  defendant  Gonzalez'  brother-in-law. 

Q.  You  of  course  independently  do  not  know 
whether  this  car,  this  Plymouth  car  that  Mrs.  Gon- 
zalez was  in,  came  to  Los  Angeles? 

A.     I  don't  know  of  my  own  knowledge,  no. 

Q.  You  don't  know  when  it  was  under  surveil- 
lance ?  A.     No. 

Q.  You  never  had  a  conversation  with  this  de- 
fendant, did  you  ? 

A.  I  arrested  him  on  January  15th,  and  it  was 
then  that  I  found  out  that  he  knew  very  little 
English.  He  appeared  to  understand  a  little  but 
that  was  about  all. 

Q.     Not  sufficiently  to  carry  on  a  conversation? 

A.     (No  answer.) 

Q.  You  had  not  seen  him — you  did  not  know  the 
man  before  this  time,  before  the  15th  of  January? 


(Tostimoiiy  of  Oscar  "W.  Polcuch.) 

A.     No,  I  didn't.  [107] 

Q.  And  you  were  not  present  at  any  previous 
occurrence  in  October?  A.     No. 

Q.  Did  she  tell  you  that — ^Irs.  Gonzalez  I  am 
sjieaking  of  now,  that  when  Mr.  Santana  was  in 
San  Francisco  that  she  had  left  with  her  Chevrolet 
car— that  she  had  a  Chevrolet  car.  Did  she  tell 
you  that? 

A.  She  stated  she  had  left  in  her  own  Chevrolet 
car  for  Los  Angeles. 

Q.  Did  she  tell  you  she  met  with  an  accident 
and  asked  her  husband  to  ask  Mr.  Santana  for  the 
keys  to  the  Plymouth  car  which  was  in  Los  Angeles  ? 

A.     I  don't  recall  that. 

Q.  Or  did  she  tell  you  this — did  she  tell  you 
that  Mr.  Gonzalez  and  Mr.  Santana  came  from  the 
Imperial  Valley  up  to  Los  Angeles? 

A.  No.  She  stated  that  after  the  accident  her 
husband  and  Mr.  Santana  came  from  San  Fran- 
cisco to  Los  Angeles,  as  I  recall  her  story. 

Q.  But  she  never  at  any  time  told  you,  as  far 
as  you  can  recall,  that  her  husband  and  Mr.  Santana 
left  the  Valley  for  Los  Angeles? 

A.     Would  you  repeat  the  question? 
(Question  read.) 

A.     No,  not  that  I  recall.  [108] 

Q.  Did  she  at  any  time  tell  you  that  Mr.  Santana 
talked  with  her  husband  for  the  express  purpose 
of  buying  a  car? 

A.     No,  sir,  I  don't  recall  that. 

Q.     Didn't  tell  you  that? 


(Testimony  of  Oscar  W.  Polcuch.) 

A.     (Xo  answer.) 

Q.  There  was  never  a  conversation  in  the  Span- 
ish language  in  the  presence  of  both  defendants, 
was  there?  A.     Not  to  my  knowledge. 

Q,  Statements  of  one  were  never  brought  to  the 
attention  of  the  other  at  any  time,  was  there? 

A.     Not  as  far  as  I  know. 

Q.  Never  confronted  each  other  with  reference 
to  any  statements  that  were  made? 

A.     Not  in  my  presence. 

Q.  And  you  personally  not  havmg  talked  with 
him  in  Sj^anish  3'ou  never  did  get  his  statement? 

The  Court :  Counsel,  he  has  answered  that  ques- 
tion several  times. 

Mr.  Mandel :  I  think  he  may  have,  yes,  your 
Honor. 

The  Court:  There  is  no  use  in  going  over  it 
again. 

Mr.  Mandel:  Very  well.  I  am  going  to  try  to 
expedite  this.  I  think  that  is  all.  Thank  3^011  very 
mAich. 

Mr.  Binns :     No  further  questions. 

I  have  some  photos  here,  your  Honor,  and  counsel 
have  [109]  agreed  to  stipulate  that  these  photos  are 
photographs  of  the  back  of  the  Dodge  car  driven 
by  the  defendant  Santana  and  the  other  four  photos 
are  of  the  glove  compartment  of  that  car. 

Mrs.  Root:     So  stipulated. 

Mr.  Mandel:     Yes. 

Mr.  Binns:  Then  they  may  be  marked  Govern- 
ment's next  in  order. 


The  Court:  Each  one  separately  and  pass  them 
to  the  jury. 

(The  photographs  referred  to  were  marked 
as  Plaintiff's  Exhibits  N'os.  11  to  14,  inclusive, 
and  were  received  in  evidence.) 

Mr.  Binns:  That  disposes  of  the  Government's 
case,  you  Honor.  The  Government  rests  at  this 
time. 

Mrs.  Root:  There  will  be  an  objection  to  the 
introduction  of  the  cans  of  opium  in  evidence,  based 
on  the  original  objection  that  there  w^as  not  a  search 
warrant  that  therefore  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Court:     Objection  overruled. 

Mrs.  Root:  May  the  record  denote  an  exception 
taken,  please? 

The  Court:    Yes. 

Mr.  Mandel:  May  I  discuss  the  matter  outside 
the  presence  of  the  jury,  3^our  Honor?  [110] 

The  Court:  Yes;  there  are  some  preliminary 
matters  that  must  be  taken  up  in  the  absence  of 
the  jury.  It  is  almost  time  for  the  afternoon  recess, 
so  at  this  time  the  jury  will  be  excused  to  retire 
to  the  jury  room  until  recalled.  In  doing  so,  you 
will  remember  the  admonition  previously  given  you 
by  the  court. 

(Whereupon,  the  jury  retired  and  the  follow- 
ing proceedings  were  had  without  the  presence 
of  the  jury:) 

The  Court :  You  may  proceed.  Let  it  appear  the 
jury  is  now  absent. 


Ml-.  Mandel:  If  it  please  3^our  Honor,  I  realize 
that  the  gist  of  a  conspiracy  as  was  stated  in  United 
States  vs.  Falconi  and  other  cases,  the  gist  of  the 
conspiracy  is  an  agreement  among  the  conspirators 
to  commit  an  o:ffense 

The  Court:  Counsel,  just  a  moment.  Will  you 
please  make  j^our  motion? 

I  would  first  like  to  ask  counsel  for  the  Govern- 
ment why  they  are  insisting  upon  a  conspiracy 
count.  These  defendants  or  either  of  them,  either 
had  the  opium  in  their  possession  or  they  didn't 
have  it. 

A¥ithout  the  conspiracy  count  there  is  sufficient 
evidence  here  in  my  opinion,  to  let  it  go  to  the 

jniy. 

These  two  people  were  in  close  contact  with  one 
another  and  there  was  opium  in  similar  cans  in 
hoth  cars.  The  opium,  according  to  the  testimony, 
had  the  appearance  of  having  a  [111]  common 
source.  That  is  an  inference  that  the  jury  could 
draw  from  the  evidence  and  for  that  reason  I  do 
not  see  why  the  jury  should  be  confused  with  a 
conspiracy  count.  The  instruction  on  a  conspiracy 
count  is  a  long  one  and  b}^  the  time  it  is  finished 
the  jury  will  be  in  a  state  of  confusion.  In  this 
case  you  have  opium  which  was  found  in  the  posses- 
sion of  each  of  the  defendants — at  least  it  was  found 
in  ears  operated  by  each  defendant,  which  certainly 
is  sufficient,  if  the  jury  wants  to  so  find,  to  find 
the  defendants  guilty. 

If  they  find  only  one  defendant  guilty  then  there 
is  no  conspiracy.  If  they  find  one  party  had  nothing 


)  do  with  it  then  there  isn't  any  conspiracy  because 
le  party  cannot  be  guilty  of  conspiracy. 

I  am  wondering-  what  the  Government's  theory 
,  on  that. 

Mr.  Binns:  Well,  your  Honor,  of  course,  I  am 
ot  going  to  bother  your  Honor  with  my  position 
1  the  office.  You  know  that  I  am  simply  sent  down 
ere  to  try  a  case. 

The  Court :  In  any  event,  I  am  not  going  to  rule 
pon  that  question  until  the  case  is  in;  but  I  will 
insider  Mr.  Mandel  as  having  a  motion  for  an 
istructed  verdict  on  the  conspiracy  count  and  the 
lotion  will  be  denied  and  an  exception  noted. 

Mrs.  Root:     Will  that  be  as  to  both  defendants? 

The  Court:  And  I  will  consider  the  motion  was 
lade  by  counsel  for  both  defendants.  But  I  do 
'ish  counsel  for  the  [112]  Government  w^ould  give 
3me  consideration  to  my  suggestion. 

Mr.  Binns:  I  understand  the  court's  position 
nd  I  will  consider  it. 

The  Court:  In  the  first  place,  there  has  been  no 
ffense  here  unless  the  defendants  had  possession 
f  the  opium  because  everything  deals  with  j^osses- 
Lon. 

Mr.  Binns:       That  is  correct. 

The  Court:  And  if  the  jury  found  them  guilty 
n  the  first  two  counts  and  also  found  them  guilty 
n  the  third  count,  which  carries  a  much  less  penalty 
lan  the  other  two  counts,  the  court  would  not  im- 
ose  any  heavier  penalty  by  reason  of  the  third 
omit  than  if  there  was  only  one  count.    And  from 

practical    point    of   view   the    conspiracy    count 


simply  confuses  the  issue  before  tlie  jury  and  would 
make  it  look  complicated  Avhen,  as  a  matter  of  fact, 
it  is  very  simple.  It  is  just  a  matter  of  fact  as 
to  whether  or  not  these  defendants,  and  the  jury 
so  finds  beyond  a  reasonable  doubt,  had  opium  in 
their  possession,  or  either  one  of  them.  The  Q\i- 
dence  here  is  that  both  parties  were  found  with 
opium  in  their  possession. 

Mr.  Binns:  I  realize  it  is  a  complicated  in- 
struction, your  Honor,  because  I  had  to  spend  about 
as  much  time  drawing  the  one  conspiracy  count  as 
I  did  the  other  two. 

The  Court:     We  will  take  a  recess  at  this  time 
for  ten  miimtes.  [113] 
(Short  recess.) 

The    Court:     Do    you    stipulate   the    jurors    are 
present  in  the  jury  box  and  the  defendants  are  in 
court  with  their  counsel? 
Mrs.  Root:     So  stipulated. 
Mr.  Mandel:     Yes,  your  Honor. 
Mr.  Binns:     Yes,  your  Honor. 
The  Court:     You  may  proceed. 
Mr.  Mandel:     Mrs.   Santana,  will  you  take  the 
stand?    We  will  need  an  interpreter. 

(Whereupon,  Armida  Lopez  was  duly  sworn 
as  interpreter  from  Spanish  into  English  and 
from  English  into  Spanish.) 


MARIA  del  REFUGIO  SANTANA, 

jailed  as  a  witness  by  and  on  behalf  of  the  defend- 
mts,  having-  been  previously  duly  sworn,  was  e-xam- 
ned  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 
The  Witness:     Maria  del  Refugio  Santana. 

Direct  Examination 
By  Mr.  Mandel : 

Q.     State  your  name,  please. 

A.     Maria  del  Refugio  Santana. 

Q.  Mrs.  Santana,  you  are  the  wife  of  Jesus 
Santana  who  is  seated  at  my  left? 

A.    Yes,  sir. 

Q.  And  3^ou  and  your  husband  reside  in  Mexi- 
?ala,  do  you?  [114]  A.     Yes. 

Q.     And  do  you  know  Mrs.  Gonzalez? 

A.     Just  recently  I  have  met  her. 

Q.     When  did  you  see  her? 

A.     8th  of  October. 

Q.     Where  did  you  see  her? 

A.     In  my  home. 

Q.  At  your  home?  And  did  you  have  any  prior 
aotification  of  the  fact  that  she  was  coming  to 
S^our  home? 

A.     No,  I  didn't. 

Q.  And  was  there  a  conversation  that  you  had 
with  her  then? 

A.  Yes.  She  told  me  that  my  husband  was  send- 
ing the  car. 

Q.     And  that  is  what  car?  A.     Plymouth. 


im 


(Testimony  of  Maria  del  Refugio  Santana.) 
Q.     And  did  you  see  the  Plymouth  car? 
A.     No,  I  didn't  see  it. 

Q.     Do  3'ou  remember  when  your  husband  left 
Mexicala  ? 

A.     Around  tlie  first  of  September. 
Q.     And  was  it  stated  what  he  was  going — why  he 
was  leaving  Mexicala? 

A.     He  Avas  coming  to  buy  a  car. 
Q.     Did  you  know  that?  A.    Yes.   [115] 

Q.    AVhat  type  of  business  is  your  husband  in? 
A.     In  the  ranch. 
Q.     What  does  it  consist  of? 
A.     Agricultural  1)usiness  and  buying  implements. 
Q.     How  nincli  do  you  have  under  cultivation? 
A.     200  acres. 

Q.    And  your  husband  has  this  under  cultivation? 
A.    Yes. 

Q.     And  what  else  does  he  do  besides  the  cultiva- 
tion of  crops  that  he  has  down  there? 

A.     Buying  and  selling  implements  of  agricul- 
ture. 

Q.     Farm  implements?  A.     Yes. 

Q.     Do  you  own  the  land  or  do  you  rent  it  ? 
A.     We  rent  it. 

Q.     Do  you  have  a  lease  on  it? 
The  Court:     What  materiality  has  that,  counsel? 
Q.     (By  jNIr.  Mandel)     Now,  then,  did  you  know 
Mr.  Gonzalez  before  October  of  last  j^ear? 
A.     No. 

Q.     Now,  you  never  met  Mrs.  Gonzalez  before  the 
8th  of  October  of  last  year? 


(Testimony  of  Maria  del  Refugio  Santana.) 

The  Court:     She  has  answered  that,  counsel. 

Q.  (By  Mr.  Mandel)  You  have  not  seen  her 
since  that  time?  [116]  A.     Yes. 

A.  No,  not  until  October  when  she  went  to  my 
home. 

Q.  Did  you  have  a  conversation  with  her  at  that 
time? 

A.  She  told  me  that  my  husband  was  sending 
the  car  and  she  couldn't  leave  the  car  because  she 
was  ill  and  she  said  that  she  would  bring  the  car 
back  the  following  day. 

Q.  Said  she  would  bring  the  car  back  the  follow- 
ing day?  Did  you  ever  see  her  the  following  day? 

A.     No,  she  didn't  come  back  after  that  day. 

Q.  Did  you  imderstand  that  the  car  had  been 
in  Mexicala? 

The  Court :  Just  a  moment.  Not  what  she  under- 
stood. 

Q.  (By  Mr.  Mandel)  Did  you  know  of  your 
own  knowledge  that  the  Plymouth  car  was  brought 
by  Mrs.  Gonzalez  to  Mexicala? 

A.  Yes.  Various  people  told  me  that  they  had 
seen  her  cross  the  line  and  she  had  the  car. 

Mrs.  Root:     I  move  that  go  out. 

Mr.  Mandel:     I  move  that  be  stricken. 

The  Court :  Yes.  You  did  not  see  the  Plymouth 
car? 

The  Witness:     No. 

Q.  (By  Mr.  Mandel)  She  came  to  see  you  on 
foot,  is  that  it? 

A.  Yes;  I  believe  she  went  to  my  house  in  a 
taxi. 
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Q.  But  she  told  you  that  she  was  coming  to 
bring  the  Plymouth  the  next  day?  [117] 

A.  Yes ;  she  would  bring  it  to  me  the  next  day 
without  fail.  She  was  ill  that  day  and  would  not 
leave  it. 

Q.     All  right.    Do  you  know  whether  or  not  she 
was  to  have  brought  you  a  ring  and  an  overcoat? 
Mrs.  Root:     Object  to  that  on  the  ground  it  is 
immaterial. 

The  Court :  I  do  not  see  what  materiality  it  has, 
counsel:  I  don't  think  very  much  of  this  testimony 
is  material,  counsel.  You  had  better  not  go  too  far 
afield  or  I  wall  have  to  stop  it  myself. 

Q.     (By  Mr.  Mandel)     Did  you  receive  a  card 
from  your  husband  explaining  the  fact  that  Mrs. 
Gonzalez  was  delivering  the  automobile  to  you? 
A.     No. 

Q.  Did  you  get  a  request  for  $100.00 — that  is,  a 
request  from  your  husband  that  you  get  $100.00 
for  him  for  the  purchase  of  some  tires? 

The  Court:  Counsel,  what  materiality  is  that? 
Mr.  Mandel:  Well,  it  is  a  part  of  the  picture. 
The  Court :  I  do  not  know^  that  it  is.  The  ques- 
tion here  in  this  case  is  whether  or  not  this  defend- 
ant had  anything  to  do  with  the  opium  and  that 
question  does  not  tend  to  prove  or  disprove  that 
issue. 

Mr.  Mandel:  But  it  is  all  part  of  the  conversa- 
tion, if  your  Honor  please.  We  are  not  trying  to 
implicate  the  [118]  co-defendant;  we  are  trying  to 
clear  our  client. 
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The  Court:  I  know  wliat  you  are  trying  to  do 
and  that  is  your  responsibility,  but  whether  they 
talked  about  tires  or  anything  else  of  that  nature  is 
not  material.  We  are  only  interested  in  one  point 
here  and  that  is  who  did  this  opium  belong  to  and 
who  brought  it  into  California  and  who  was  han- 
dling it. 

Q.  (By  Mr.  Mandel)  You  had  this  Plymouth 
car  in  Mexicala  before  your  husband  left  for  the 
Valley,  is  that  correct? 

A.-   He  left  in  the  Plymouth  car. 

Q.  In  other  words,  you  had  it  before  October — 
he  had  it  before  September  1st,  1945"? 

A.     Yes,  sir. 

Q.  You  remained  in  Mexicala  while  he  left  for 
the  Valley?  A.     Yes. 

Q.  How  long  has  your  husband  been  engaged  in 
the  agricultural  business? 

A.     In  that  location  he  has  been  about  four  years. 

Q.  And  how  long  in  the  general  area  of  Mexi- 
cala?       A.       Nine  years. 

Mr.  Mandel :     That  is  all.  [119] 

Cross  Examination 
By  Mrs.  Root: 

Q.  Mrs.  Santana,  you  reside  in  Mexico,  do  you 
not?  A.     Yes,  Mexicala. 

Q.  And  that  is,  of  course,  your  residence  with 
your  husband,  the  defendant  in  thip  action,  Mr. 
Santana  ?  A.     Yes. 

Q.    And  he  left  Mexico,  that  is  he,  meaning  Mr. 


(Testimony  of  Maria  del  Refugio  Santana.) 
Santana,   left   Mexico   on   this   particular  occasion 
about  the  tirst  part  of  September  in  the  Plymouth, 
is  that  correct?  A.     Yes. 

Q.  Now,  on  the  date  that  you  first  met  Mrs. 
Gonzalez  when  was  that  in  regard  to  October  8th  ? 

A.     The  8th  of  October. 

Q.  Had  you  not  known  her  previously  to  October 
8th?  A.     No. 

Mrs.  Eoot:     That  is  all. 

Redirect  Examination 
By  Mr.  Mandel: 

Q.  In  September  of  1945,  it  could  have  been 
the  5th  or  6th  of  September  when  your  husband 
left?  A.     About  the  5th  or  6th. 

Q.     You  are  not  sure  of  the  date? 

The  Court :  Just  a  moment,  counsel.  Do  not  lead 
the  witness.  [120] 

Mr.  Mandel:     That  is  all. 

Mr.  Binns:     No  questions  by  the  Government. 

Mrs.  Root:     Nothing  further. 

Mr.  Mandel:  I  will  put  on  the  defendant,  Mr. 
Santana.  We  have  another  witness  under  subpoena. 

The  Court:  Is  the  witness  you  have  under  sub- 
poena present  in  the  courtroom? 

Mr.  Mandel:  He  is  being  subpoenaed.  He  is  in 
the  County  Jail,  your  Honor. 

Mr.  Binns:  Might  I  ask  if  he  is  held  under  a 
Federal  charge? 

Mr.  Mandel :     No. 

Mr.  Binns:     If  he  is  we  could  get  him  for  you. 


JESUS  SANTAXA, 

called  as  a  witness  in  his  own  behalf,  havinc:  been 
first  duly  sworn,  was  examined  and  testified  through 
Armida  Lopez,  the  interpreter  heretofore  previously 
duly  sworn,  as  follows: 

The  Clerk:     State  your  full  name. 
The  Witness:     Jesus  Santana. 

Direct  Examination 
By  Mr.  Mandel: 

Q.     Mr.  Santana,  do  you  speak  English  ? 

A.     Almost  nothing.   Hardly  nothing  at  all. 

Q.  Will  you  please  raise  your  voice  ?  Hold  your 
voice  [121]  up.  You  were  living  in  Mexicala,  lower 
California,  prior  to  your  arrest  in  October  of  last 
year?  A.     Yes. 

Q.     And  you  were  engaged  in  what  business? 

A.  In  the  ranch  business,  and  I  buy  cars  and 
trucks — Caterpillar  tractors. 

Q.  When  did  j^ou  first  become  acquainted  with 
Mr.  Gonzalez? 

A.     Approximately  two  years  ago. 

Q.     Is  he  in  court  at  this  time? 

A.     Yes,  he  is  back  there. 

Mr.  Mandel :  Will  you  please  stand  up,  Mr.  Gon- 
zalez ? 

Q.  Now,  did  you  ever  buy  any  cars  from  Mr. 
— or  tractors  or  Caterpillars  from  Mr.  Gonzalez? 
Prior  to  October,  last  October  or  September? 

A.  Yes ;  I  bought  a  truck  from  him  and  through 
him  I  bought  a  Caterpillar  and  another  truck. 
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Q.  He  introduced  you  to  someone  in  Calexico 
from  whom  you  made  your  purchases? 

A.  In  Calipatria.  We  bought  them  in  Calipatria 
to  sell  them  in  Mexicala. 

Q.  You  purchased  about  two  or  three  times  from 
him,  did  you? 

A.     We  made  three  transactions. 

Q.  One  or  more  of  the  transactions  was  by  intro- 
duction through  Mr.  Gonzalez,  is  that  it?  [122] 

A.  The  Dodge  I  bought  through  him  from  a 
friend  of  his.   I  bought  the  Dodge  from  his  brother. 

Q.  And  you  bought  the  Caterpillars  through 
him  ? 

A.  Yes.  He  tells  me  who  has  a  Caterpillar  when 
I  want  one  and  I  go  and  buy  it. 

Q.  Now,  I  will  ask  you  if  you  had  a  conversation 
with  Mr.  Gonzalez  prior  to  the  time  that  you  left 
for  the  United  States,  with  reference  to  the  pur- 
chase of  any  automobile  or  tractor  or  anything? 

A.     The  Dodge. 

Q.     What  was  the  conversation? 

Mrs.  Root:  Just  a  minute.  Is  that  with  Mr. 
Gonzalez  ? 

Mr.  Mandel:     Yes. 

Mrs.  Root:  I  will  object  to  it  on  the  ground  it 
is  hearsay  to  the  action  as  far  as  I  am  concerned, 
and  particularly  to  my  client,  Mrs.  Gonzalez,  it  is 
incompetent,  irrelevant  and  immaterial. 

Mr.  Mandel:  If  your  Honor  please,  there  was 
a  conversation  between  Mrs.  Gonzalez  and  Officer 
Polcuch  with  reference  to  meeting  Mr.  Gonzalez  by 
Mr.  Santana,  by  chance  in  San  Francisco.    Surely 
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the  jury  is  eiititiecl  to  know  what  we  stated  in  our 
opening  statement  to  the  jury  that  the  reason  why 
this  man  came  to  the  United  States,  and  in  chono- 
logical  form  as  to  what  happened  from  the  time  he 
had  the  conversation  with  Mr.  Gonzalez  until  the 
time  of  his  arrest.  [123] 

The  Court:  I  am  going  to  let  this  man  tell  his 
story,  but  the  jury  is  instructed  that  any  conver- 
sations he  had  without  the  presence  of  the  defend- 
ant Gonzalez  is  not  binding  upon  her. 

Q.  By  Mr.  Mandel :  What  was  the  conversation 
with  Mr.  Gonzalez  just  before  you  came  to  the 
United  States? 

A.  The  conversation  we  had  was  that  we  were 
to  come  to  Los  Angeles  to  buy  a  car  and  we  came 
to  Los  Angeles  in  a  little  truck  and  when  we  ar- 
rived in  Los  Angeles  we  stayed — I  had  to  take  the 
trailer. 

Q.  How  did  you  come  to  Los  Angeles?  In  what 
vehicle?  A.     In  the  Plymouth. 

Q.  You  did  not  come  in  the  Dodge?  You  came 
in  your  Plymouth?  A.     Yes. 

Q.  Then  you  were  supposed  to  go  in  Mr.  Gon- 
zalez' truck,  isn't  that  correct? 

A.  Yes,  and  the  truck  that  he  was  going  to  get — 
he  didn't  get  it;  we  cam.e  in  the  Plymouth. 

Q.  You  came  in  your  Plymouth.  Then  what  did 
you  do  after  you  went  with  the  Plymouth?  Did 
you  pick  up  Mrs.  Gonzalez  ? 

The  Court:  Just  a  moment,  counsel.  I  am  per- 
mitting you  to  go  into  matters  that  I  think  are  im- 
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material,  but  this  court  has  always  taken  the  posi- 
tion of  i^ermitting  a  defendant  [124]  to  tell  his 
entire  story  if  it  doesn't  go  too  far  astray.  I  want 
a  man  to  feel  when  he  comes  into  this  court  that 
he  has  had  a  full  opportunity  to  tell  his  story  and 
his  full  day  in  court,  but  I  do  not  want  counsel  to 
do  the  testifying. 

Let  the  witness  tell  his  own  story. 

Mr.  Mandel:     All  right. 

Q.  Mr.  Santana,  how  did  you  leave  lower  Cali- 
fornia— who  was  with  you  in  the  car? 

A.     My  sister  and  brother-in-law  and  myself. 

Q.     You  mean  you  came  to  Los  Angeles'? 

A.     No,  to  Brawley. 

Q.     Is  that  where  you  met  Mr.  Gonzalez  *? 

A.  That  is  where  Mr.  Gonzalez  was  waiting  for 
me. 

Q.  Who  accompanied  you  to  Los  Angeles  from 
Brawley?  A.     Mr.   Gonzalez. 

Q.     And  was  Mrs.  Gonzalez  with  you  at  the  time  ? 

A.     No,  she  was  in  Los  Angeles. 

Q.  You  and  Mr.  Gonzalez  alone  went  to  Los 
Angeles  ? 

A.  Yes.  We  arrived  here  in  Los  Angeles,  the 
two  of  us,  and  went  to  the  trailer  and  there  was 
Mrs.  Gonzalez. 

Q.     Then  what  happened  there? 

A.  The  next  day  Mr.  Jose  Gonzalez — he  wasn't 
here,  the  one  I  was  supposed  to  purchase  a  truck 
from,  so  the  next  day  they  invited  me  to  go  to  San 
Francisco  with  them. 
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The  Court:     Will  you  read  that  answer?  [125] 
(Answer  read.) 

Mrs.  Root:  Now,  if  your  Honor  please,  1  think 
the  use  of  the  name  "Mr.  Gonzalez"  is  probably 
like  using  the  name  "Mr.  Jones"  or  "Mr.  Smith" 
in  the  American  or  English  language.  I  think  we 
should  be  able  to  ascertain  from  counsel's  questions 
as  to  who  this  Mr.  Gonzalez  is  that  they  are  talking 
about. 

Q.  B}^  Mr.  Mandel:  Which  Gonzalez  was  it, 
Mr.  Santana?  A.     Alfonso  Gonzalez. 

Q.     Who  is  Alfonso  Gonzalez? 

A.     Mrs.  Gonzalez'  husband. 

Q.  All  right.  Now  then,  when  you  were  in  Los 
Angeles  and  you  did  not  find  Jose  Gonzalez,  then 
what  did  you  do? 

A.  They  invited  me  to  San  Francisco  with  them, 
going  to  San  Francisco  on  a  trip  and  I  went  with 
them. 

Q.  And  at  that  time  did  they  talk  with  you 
about  the  car?  A.     Yes. 

The  Court:     What  car? 

The  Witness:     The  Dodge. 

Q.  By  Mr.  Mandel :  All  right.  Who  went  then 
to  San  Francisco? 

A.  The  three  of  us.  Yfe  left  my  Plymouth  in 
a  garage  in  San  Fernando  and  the  three  of  us,  Mr. 
and  Mrs.  Gonzalez  [126]  and  myself,  went  to  San 
Francisco. 

The  Court :     In  which  car  ? 

The  Witness:     In  the  Chevrolet. 
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Q.  By  Mr.  Mandel :  The  Plymoutli  car  was  left 
in  San  Fernando  at  that  time?  A.     Yes. 

Q.     All  right,  and  then  what  happened? 

A.  We  arrived  in  San  Francisco  and  we  stayed 
at  the  house  of  one  of  Mrs.  Gonzalez'  relatives.  We 
stayed  there  that  night  and  the  following  morning 
Mr.  Alfonso  Gonzalez  took  me  to  see  Mr.  Jose  Gon- 
zalez but  Mr.  Gonzalez  was  not  there.  And  then 
the  following  day  he  arrived  in  San  Francisco. 

Q.     And  did  you  go  to  Jose  Gonzalez'  place? 

A.  -Yes. 

Q.  About  when  in  the  month  of  September  was 
that  ?  That  was  the  month  of  September,  I  take  it  ? 

A.     About  the  10th  or  11th  of  September. 

Q.  All  right.  And  then  did  you  see  Jose  Gon- 
zalez ? 

A,  On  the  second  day  he  wasn't  there  when  we 
first  arrived  but  I  saw  him  about  the  second  day 
after  we  had  been  there. 

Q.     Then  what  happened  at  that  time? 

A,  We  talked  about  the  car.  He  wanted  to  sell 
me  the  car  for  $1,600.00.  I  thought  at  that  time 
it  was  too  much  [127]  money.  I  remained  there  a 
few  days  and  then  later  he  came  down  on  his  price 
and  I  got  the  car  for  $1,400.00.  I  bought  it  but  I 
didn't  get  it.  I  didn't  get  possession  of  it  until  the 
last  day  of  September  because  he  needed  it  for  his 
work.  In  the  meantime  they  were  repairing  his  own 
car  and  he  needed  this  car  for  his  work. 

Q.     You  paid  him  cash  $1,400.00  for  it  ? 

A.     Yes,  I  paid  him  cash  $1,400.00. 
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Q.  All  right.  And  where  did  you  remain  when 
you  were  in  San  Francisco  from  about  the  11th  or 
12th  of  September  until  the  end  of  September? 

The  Court:  AVhy  are  we  interested  in  that? 
How  does  that  tend  to  prove  or  disprove  any  issue 
in  this  case? 

Mr.  Mandel:  For  this  reason:  We  are  attempt- 
ing to  show  that  while  he  was  up  in  San  Francisco 
this  woman  had  an  accident,  your  Honor  please, 
and  asked  for  the  keys  to  his  car. 

The  Court:  Then  why  don't  you  get  down  to 
the  accident?  She  did  not  have  the  accident,  ac- 
cording to  her  testimony,  until  she  was  on  her  way 
home.   Let  us  get  down  to  the  fact  in  the  case. 

Q.  By  Mr.  Mandel:  While  you  were  in  San 
Francisco  did  you  get  a  request  that  either  Mr.  or 
Mrs.  Gonzalez  have  the  use  of  your  Plymouth  car 
in  Los  Angeles  or  San  Fernando? 

A.  While  Mrs.  Gonzalez  was  in  an  automobile 
accident  [128]  around  the  18th,  Mr.  Gonzalez  came 
over  and  asked  permission  to  use  the  car  and  I 
gave  him  the  keys. 

Q.  All  right.  And  did  you  know  that  Mrs.  Gon- 
zalez had  left  San  Francisco  for  Los  Angeles  in 
the  Chevrolet? 

A.  I  didn't  know  it.  The  first  I  knew  of  it  was 
when  she  had  the  accident. 

Q.  And  you  left  San  Francisco  after  you  got 
possession  of  the  Dodge  with  whom? 

A.     I  came  here  with  Alfonso  Gonzalez. 

Q.     And  that  was  about  when? 
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A.  It  was  either  the  first  of  October  or  the  last 
day  of  September. 

Q.  All  right.  And  then  when  you  came  to  Los 
Angeles,  where  did  you  go? 

A.  When  we  first  came  to  Los  Angeles  we  ar- 
rived at  the  trailer.  After  that  we  went  to  a  friend, 
a  relative's  house  where  the  Plj^mouth  was. 

Q.     And  then  what  happened? 

A.  Then  Mr.  Gonzalez  and  I  went  to  sleep  in 
the  trailer  and  Mrs.  Gonzales  stayed  in  her  house 
with  her  sister. 

Q.  And  did  she  have  possession  of  the  Plymouth 
car  at  that  time? 

A.  Yes,  she  had  the  Plymouth  and  we  had  the 
Dodge. 

Q.  And  did  you  have  a  conversation  with  Mr. 
and  Mrs.  Gonzalez  with  reference  to  the  Plymouth 
car?  [129] 

A.  I  stayed  in  the  trailer  that  night  and  I  gave 
my  overcoat  and  a  ring  to  them  to  take  to  my  wife 
in  Mexicali. 

Q.     To  Mr.  or  Mrs.  Gonzalez?  A.     Mr. 

Q.  Wasn't  there  something  else  said  about  a 
letter  ? 

A.  Took  the  car,  the  overcoat  and  the  ring  to 
take  to  my  v/ife. 

Q.     Did  he  mention  anything  about  a  note? 

A.  Yes,  with  a  little  note  requesting  $100.00 
from  my  wife. 

Q.     And  what  was  it  with  reference  to? 

Mrs.  Root:     Now,  I  am  sorry  to  interrupt,  but 
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if  your  Honor  pleases,  this  transaction  as  lietween 
Mr.  Gonzalez  and  Mr.   Santana  I  take  it  that  it 
certainly  is  again  hearsay  as  to  my  client  and  in- 
competent, irrelevant  and  immaterial. 

The  Court :  I  think  the  objection  is  good  so  far 
as  the  defendant  Gonzalez  is  concerned.  Counsel, 
I  don't  like  to  restrict  you,  but  you  are  covering  a 
lot  of  territory  that  does  not  tend  to  prove  or  dis- 
prove an}i:hing  in  this  case. 

Mr.  Mandel:  Well,  if  your  Honor  please,  with 
reference  to  the  trip  down  to  Mexico,  what  I  am 
trying  to  bring  out  from  this  witness  is  that  there 
was  a  certain  instruction,  that  that  car  was  to  re- 
main in  Mexico,  and  then  all  of  a  sudden  it  comes 
back. 

The  Court:  Then  why  don't  you  bring  that 
out  ?  [130] 

Q.  By  Mr.  Mandel:  Did  you  tell  Mr.  Gonzalez 
or  Mrs.  Gonzalez  to  take  that  Plymouth  car  and 
leave  it  with  your  wife  ?  A.     To  Mr.  Gonzalez. 

Q.  Did  you  know  that  Mrs.  Gonzalez  took  the 
car  ? 

A.  Yes.  I  saw  them  leave.  I  gave  them  $10.00 
for  gasoline. 

Q.  Forget  the  $10.00.  Anyway,  did  Mr.  or  Mrs. 
Gonzalez  then  leave  for  Mexico? 

A.  Yes,  the  three  of  them  left.  They  had  a  little 
child  with  them. 

Q.  Did  you  intend  that  the  machine  be  brought 
back  to  Los  Angeles  by  Mrs.  Gonzalez? 

Mrs.  Root:     Just  a  minute.    We  will  object  to 
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that  on  the  ground  what  his  intentions  were  is  .in- 
competent, irrelevant  and  immaterial. 

Q.  By  Mr.  Mandel:  What  did  you  direct  Mr. 
Gonzalez  to  do  with  the  car? 

A.  To  deliver  it  to  my  wife  and  he  promised  he 
would  that  very  night. 

Q.  All  right.  Did  you  ever  see  Mrs.  Gonzalez 
from  that  time  on  until  the  date  of  your  arrest? 

A.  I  didn't  see  them  again  until  the  day  of  the 
arrest. 

Q.  Did  you  ever  see  this  suitcase  before,  Mr. 
Santana  ? 

A.  They  had  that  suitcase  in  my  car  when  they 
left  for  [131]  Mexican. 

Q.  Did  you  ever  have  possession  of  this  suitcase 
at  any  time? 

A.  No,  I  never  had  possession.  It  isn't  mine. 
When  they  went  to  San  Francisco  they  had  it  with 
them. 

Q.     Was  that  suitcase  ever  in  your  possession? 
.  A.     Never. 

Q.  All  right.  Now,  before  September  30th  of 
last  year  you  never  had  possession  of  the  Dodge, 
isn't  that  correct?  A.     No. 

Q.  You  arrived  in  Los  Angeles,  you  say,  either 
the  latter  part  of  September  or  the  first  day  of 
October  of  1945,  is  that  correct? 

A.  I  am  not  sure — could  have  been  the  second 
or  third  of  October. 

Q.  During  that  period  of  time  you  did  not  have 
the  use  of  the  Plymouth  car,  did  you? 
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The  Court:     He  testified  Mrs.  Gonzalez  took  it. 

Q.  By  Mr.  Mandel:  From  September  30tli — 
that  may  be  true — from  the  latter  elate  did  you  have 
the  use  of  the  Plymouth  car,  from  September  30th 
or,  I  will  put  it  this  way :  Did  you  ever-  have  use 
of  the  Plymouth  car  from  the  time  you  were  in  San 
Francisco  in  the  early  part  of  September  until  the 
date  of  your  arrest  ?  [132] 

A.  I  hadn't  touched  the  Plymouth  from  the  day 
I  left  for  San  Francisco. 

Q.  Up  until  the  time  of  your  arrest,  is  that 
correct  ? 

A.  Didn't  touch  it.  That  is  the  first  time  I  saw 
it  after  that  time. 

Q.  With  reference  to  the  Dodge  car,  from  Sep- 
tember 30th  imtil  October  9th,  the  day  of  your 
arrest,  did  you  always  have  possession  of  the  Dodge 
car? 

A.  From  about  the  1st  day  of  October  until  I 
was  arrested. 

Q.  All  right.  Do  you  know  a  man  by  the  name 
of  Luis? 

A.  Luis?  It  is  Mrs.  Gonzalez'  brother.  I  met 
him  through  them. 

Q.  Was  he  driving  the  car  during  any  time  from 
September  30th  until  October  9th? 

A.  He  was  driving  up  until  the  9th  of — he  drove 
it  up  to  the  9th  of  October. 

The  Court:     Will  you  read  that  answer? 
(Answer  read.) 
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Q.  By  Mr.  Mandel:  Did  Luis  drive  the  car 
during"  that  time*? 

A.  At  times  he  drove  it  two  or  three  hours.  I 
would  go  in  the  show  and  he  would  take  the  car. 

Q.  During  the  time  that  you  were  in  the  show 
he  took  the  car?  [133] 

A.     Yes.   I  used  to  lend  it  to  him. 

Q.  Did  you  ever  at  any  time  ever  put  any  can 
of  opium  in  any  part  of  that  Dodge  car? 

A.     I  never  put  anything  like  that  in  it. 

Q.  Did  you  ever  know  that  the  can  of  opium 
was  in  the  car? 

A.  No.  Why  should  I  have  known  it?  If  I 
had  known • 

Q.  Did  you  ever  know  that  there  was  a  can  of 
opium  in  the  car? 

A.     No,  I  didn't  know  a  thing. 

Q.  Did  you  ever  know  it  until  the  officer  took 
it  out  of  the  glove  compartment  of  the  car? 

A.     Not  until  the  officer  got  it  from  the  car. 

Q.  Did  you  speak  to  the  officers  the  first  time 
that  you  were  arrested  in  this  particular  case  ?  Did 
you  speak  to  the  officers  in  Spanish,  English,  or 
how? 

A.  They  could  speak  a  little  Spanish  and  I 
could  speak  a  couple  of  words  of  English,  but  we 
couldn't  understand. 

Q.  When  they  came  to  your  trailer — I  mean  to 
the  trailer  that  you  occupied,  did  you  see  Mrs.  Gon- 
zalez at  that  time? 
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A.  I  didn't  see  her  until  the  officers  got  her  out 
of  the  car  and  put  her  in  the  trailer. 

Q.     Then  ^Yhat  did  you  say  when  you  saw  her? 

A.  I  asked  her  why  she  left  in  my  car  and  she 
said  because  there  were  no  buses. 

Q.     What  else  did  she  say"? 

A.     That  is  about  all. 

Q.  Did  you  say  anything  about  why  you  had 
been  arrested  or  how  you  had  been  arrested? 

A.     No,  I  didn't. 

Q.     What  else  was  said  at  that  time? 

A.  That  was  all  that  was  said  at  that  time.  They 
took  me  to  jail  and  that  was  the  end  of  that. 

Q.  Was  there  someone  who  saw  you  at  the 
County  Jail  after  you  were  arrested? 

A.  Mr.  Gonzalez  came  up  there  with  some  attor- 
ney and  got  me  out  of  jail.  She  came,  Mrs.  Gonzalez 
came  up  to  the  jail  with  her  attorney  or  an  attor- 
ney and  told  me  to  say  that  that  car  that  she  was 
in — that  she  was  sending  that  car  to  her  daughter. 

Q.     What  did  you  say  about  that  ? 

A.  I  told  her,  "Why  should  I  say  that  the  car 
w^as  mine?"  And  she  said,  "Well,  that  is  the  only 
way  you  can  save  yourself,"  and  later  she  came 
there  with  another  attorney  who  could  speak  Span- 
ish and  this  attorney  told  me  that  he  was  coming 
to  claim 

Mrs.  Root :  Just  a  minute.  What  some  attorney 
told  him  would  be  incompetent,  irrelevant  and  im- 
material, and  [135]  certainly  not  binding  upon  Mrs. 
Gonzalez. 
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The  Court:  It  is  immaterial  anyhow  what  an 
attorney  told  him.    Was  Mrs.  Gonzalez  present"? 

The  Witness :  The  first  time  she  came  there  with 
one  attorney  and  then  th^  second  time  the  attorney 
came  without  her. 

The  Court:     That  is  immaterial. 

Q.  By  Mr.  Mandel:  When  the  officer  came  to 
the  trailer  you  were  asleep  at  that  time,  I  take  it? 

A.     I  was  lying  in  bed. 

Q.     What  time  did  you  go  to  bed  that  night? 

A.     About  ten. 

Q.  And  did  you  see  Mrs.  Gonzalez  before  you — 
you  have  already  testified  you  did  not  see  her.  Did 
you  lock  the  car  at  that  time? 

A.  I  never  locked  it  when  I  left  it  there.  All  I 
locked  was  the  back  of  it. 

Q.  You  never  locked  the  front — that  is,  the 
front  part  of  the  car? 

A.     No,  I  never  did.   It  was  safe  there. 

Q.  Do  you  remember  having  a  conversation  with 
Officer  Pena  in  the  Spanish  language? 

A.  Yes.  One  day  he  came  to  the  jail  and  took 
me  to  the  attorneys'  room  in  the  jail. 

Q.  Did  you  tell  him  that  you  purchased  the  car 
in  [136]  San  Francisco  for  $400.00? 

Mrs.  Root:  Now,  if  your  Honor  please,  do  we 
understand  this  is  not  against  Mrs.  Gonzalez  and 
is  hearsay  as  to  her? 

The  Court:  It  is  hearsay  and  the  objection  on 
the  ground  of  hearsay,  as  far  as  the  defendant  Gon- 
zalez is  concerned,  is  sustained.    This  testimony  is 
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not  binding  in  any  way,  shape  or  form  upon  tlie 

defendant  Gonzalez. 

The  Witness:  He  asked  me  if  I  bought  the  car 
and  I  said,  ''Yes,"  that  I  paid  $1,400.00  for  it.  He 
says,  "That  is  very  little  money  for  a  car  like  that," 
and  I  said,  "Yes,  but  there  is  a  lot  of  repairs  to 
be  done."  He  misunderstood  me.  He  thought  I 
said  $400.00.   I  said  $1,400.00. 

Q.  By  Mr.  Mandel:  You  definitely  told  him 
$1,400.00? 

The  Court :  That  is  immaterial,  counsel,  whether 
he  said  $400.00,  $1,400.00,  or  $14,000.00. 

Mr.  Mandel:  That  was  the  conversation  Mr. 
Pena  related.  He  stated  $400.00. 

The  Court:  Maybe  he  did,  but  what  materiality 
does  it  have  in  this  case? 

Mr.  Mandel:     I  guess  it  would  have  none. 

The  Court:  He  admits  he  bought  the  Dodge  car 
and  whether  he  paid  $400.00  for  it  or  $1,400.00 
makes  no  difference. 

Q.  By  Mr.  Mandel :  Now  then,  you  had  a  con- 
versation with  Mr.  Pena  on  a  subsequent  occasion? 

A.  Just  had  a  few  words.  He  asked  me  a  few 
questions.  [137]  That  was  all. 

Q.     What  did  he  say? 

A.  He  came  over  and  asked  me — he  wanted  to 
find  out  about  this  automobile  and  I  told  him. 

Q.     What  did  you  say  to  him? 

A.  We  didn't  talk  very  much.  He  just  asked 
me — wanted  to  find  out  what  this  was  all  about  and 
I  told  him,  that  I  didn't  know — it  wasn't  my  busi- 
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ness.    I  had  my  other  occupations  to  take  care  of. 

Q.  Did  you  tell  him  that  you  had  come  to  Los 
Angeles  or  San  Francisco  by  car? 

A.     Yes,  I  told  him. 

Q.  And  did  you  ever  tell  him  that  you  knew 
that  Mrs.  Gonzalez  was  engaged  in  the  narcotic 
traffic  in  Mexico? 

Mrs.  Root:  Of  course  that  is  hearsay  again  as 
to  Mrs.  Gonzalez. 

The  Court:  Yes,  the  objection  will  be  sustained 
as  to  Mrs.  Gonzalez  and  the  jury  instructed  it  is 
not  binding  upon  the  defendant  Gonzalez.  You  may 
ask  the  question  now. 

Mr.  Mandel:     Will  you  read  the  question? 
(Question  read) 

A.     No,  I  did  not  tell  him  that. 

Q.  You  never  knew  at  any  time  anything  about 
the  narcotics,  either  in  the  Plymouth  car  or  in  the 
Dodge  car,  isn't  that  a  fact?  [138] 

A.  No — why  should  I  know?  I  didn't  know 
a  thing  about  that. 

Q.  Did  you  tell  Mr.  Pena  at  any  time  that  some- 
one else  had  access  to  the  Dodge  car  during  the 
time  that  you  had  it?  A.     No,  I  didn't. 

Q.     Did  you  mention  the  name  of  Luis  to  him? 

A.     Yes.  I  told  him  I  didn't  know  his  last  name. 

Q.     And  what  did  you  say  about  Luis  to  him? 

A.  Well,  he  asked  who  was  with  me  and  I  told 
him  some  fellow  by  the  name  of  Luis. 
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Q.  Now,  you  were  arrested  on  the  9th  of  Oc- 
tober ?  A.     Yes. 

Q.  Did  you  tell  Officers  Reid  and  Beckner  when 
they  asked  you  about  the  can  of  opium  in  your 
glove  compartment,  as  to  whether  or  not  you  knew 
anything  about  that  particular  narcotic? 

A.  I  didn't  tell  them  anything  about  that.  I 
didn't  know  anything  about  it. 

Mr.  Mandell:     You  may  cross-examine. 

Mrs.  Root:     Do  you  want  to  go  first? 

Mr.  Binns:  It  doesn't  make  any  difference  to 
me. 

Cross-Examination 

By  Mr.  Binns: 

Q.  What  did  you  grow  down  on  your  ranch  in 
Mexico?  [139]  A.     Cotton. 

Q.     Did  you  ever  raise  any  opium? 

A.     No.    Why  should  I  plant  opium? 

Q.  How  many  trips  did  you  make  to  the  United 
States  across  the  border  in  1945? 

Mr.  Mandel:     That  is  not  material,  your  Honor. 

The  Court:     Objection  overruled. 

The  Witness:     About  twice  with  my  brother. 

Q.  By  Mr.  Binns:  Did  you  see  Mr.  Gonzalez 
on  each  occasion  when  you  came  into  the  United 
States? 

A.     No,  I  never  have  seen  him  here. 

The  Court:     What  do  you  mean  by  "here"? 

The  Witness:  I  have  never  seen  him  here  in 
Los  Angeles.   I  have  seen  him  in  Imperial  Valley. 
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Q.  You  have  appeared  at  the  ranch  in  Imperial 
Valley  of  Mr.  and  Mrs.  Alfonso  Gonzalez? 

A.  Yes,  he  has  taken  me  to  his  ranch  in  West- 
moreland. Yes,  I  have  visited  him  there.  I  went 
there  about  a  [142]  Caterpillar  once. 

Q.  And  when  you  came  as  of  the  first  part  of 
September  from  your  home  in  Mexico  you  stopped 
and  saw  Mr.  Gonzalez  at  that  time,  did  you  not? 

A.  Not  until  about  the  5th  or  6th.  I  saw  him 
at  his  home.  Before  that  time  I  met  him  in  Brawley. 

Q.  And  that  was  for  the  purpose  of  purchasing 
some  sort  of  an  automobile  or  tractors? 

A.     Yes,  the  Dodge. 

Q.  At  that  time  you  had  not  sold  your  cotton 
crop,  had  you?  A.     No. 

Q.  You,  however,  a  few  days  after  meeting  Mr. 
Gonzalez  in  Brawley  purchased  an  automobile  and 
paid  $1,400.00  cash  for  it,  did  you  not  ? 

A.     Yes,  I  did. 

Q.  It  was  at  that  time  that  j'ou  purchased  the 
Dodge  car  that  was  found  outside  of  the  trailer 
the  night  of  your  arrest  ?  A.     Yes. 

Q.  Where  did  you  get  the  $1,400.00  from  to 
purchase  the  car  with? 

A.  I  haA'e  been  saving  that  money  trying  to  buy 
a  car  or  a  truck  or  a  trailer. 

Q.     You  have  been  saving  it  from  what,  please? 

A.     I  have  been  saving  that  money  little  by  little. 

Q.     You  had  it  in  cash  with  you,  did  you? 

A.    Yes. 

Q.     When  you  drove  it  back,  that  is,  the  Dodge, 
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from  San  Francisco,  you  came  with  Mr.  Gonzalez — 

A-lfonso  Gonzalez? 

A.     Yes;  he  was  coming  with  me. 

Q.  You  at  that  time,  after  arriving-  in  Los  An- 
geles rented  the  trailer  of  Mrs.  Gonzalez,  did  you 
Qot?  A.     No,  I  did  not. 

Q.     When  did  you  rent  the  trailer,  if  at  all? 

A.     I  never  rented  it. 

Q.  Did  you  pay  her  any  money  for  the  use  of 
the  trailer? 

A.  No,  I  didn't  rent  it.  When  Mr.  Gonzalez 
left  from  here  he  gave  me  the  keys  to  the  trailer 
and  said  that  I  could  use  it.  I  had  no  money.  I 
had  $20.00  left  with  me. 

Q.  So  you  moved  into  the  trailer  with  your 
effects,  is  that  right? 

A.  I  had  no  personal  effects  there  when  I  came 
back  from  San  Francisco.  Before  I  left  San  Fran- 
cisco I  left  a  suit  of  clothes  in  the  trailer  and  the 
only  change  that  I  had  was  a  pair  of  trousers  that 
Mr.  Gonzalez  loaned  to  me. 

Q.  Did  you  see  belongings  of  Mrs.  Gonzalez  in 
the  trailer  when  you  moved  in? 

A.  I  didn't  see  a  thing.  They  loaned  me  a 
little  corner  in  the  trailer  so  I  could  sleep  there. 

Q.  In  other  words,  you  did  not  look  to  see  what 
was  in  the  trailer,  is  that  right? 

A.     No,  I  didn't. 

Q.     You  w^ere  there  how  many  nights  and  days? 

A.     About  three  nights. 
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Q.  You  could  not  tell  me  one  thing  that  is  on 
the  inside  of  the  trailer,  is  that  right. 

A.  I  had  no  authority  to  go  looking  for  any- 
thing. I  didn't  look  at  anything.  I  just  went  to 
bed  there. 

Q.  You  saw  the  suitcase  that  is  marked  here  in 
evidence  sometime  on  the  trip  to  San  Francisco, 
did  you? 

A.     Yes.    They  took  their  suitcase  with  them. 

Q.  Was  that  the  suitcase  that  you  saw  on  that 
trip?  A.     Yes. 

Q.  You  saw  tools  in  that  suitcase  too,  didn't 
you  ? 

A.  No,  I  didn't  look  in.  I  didn't  look  inside  the 
suitcase.  Why  should  I? 

Q.  So  you  didn't  know  at  any  time  what  was 
on  the  inside  of  the  suitcase? 

A.     No;  I  didn't  see  what  was  in  the  valise. 

Q.  When  was  the  last  time  you  saw  the  suitcase 
that  is  now  marked  in  evidence? 

A.  The  5th  of  October  when  they  left  Mexicala 
the}'  put  that  suitcase  in  my  car. 

Q.     Was  Mrs.  Gonzalez  in  Mexicala?  [145] 

The  Court:  Just  a  moment.  Will  you  read  the 
question  and  answer? 

Mr.  Mandel:  I  think,  your  Honor,  he  means  the 
5th  of  September. 

The  Court :     Do  you  mean  October  or  September  ? 

The  Witness:  When  they  took  my  car  was  on 
the  5th  of  October. 

Q.     (By  Mrs.  Root)     Mr.  Santana,  did  they  take 
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^our  ear — you  are  speaking  of  the  Plymouth  car, 
'.  take  it,  is  that  right,  you  are  talking  about  the 
i^lymouth  car? 

A.  Yes,  when  they  were  taking  my  Plymouth 
ar  to  my  home. 

Q.  Well,  did  they  take  it  to — in  Mexicala  or  did 
hey  take  it,  meaning  Mr.  and  Mrs.  Gonzalez,  in 
^os  Angeles? 

A.  \^Tien  we  come  back  from  San  Fi-ancisco 
hey  left  in  my  car  about  the  5th  of  the  month  to 
ake  his  car  to  his  wife. 

Q.  But  where  did  the}^  take  the  Plymouth  car 
Tom,  Mr.  Santana?  Withdraw^  the  question.  Mr. 
5antana,  where  were  you  when  you  gave  ]\Ir.  and 
S/Lrs.  Gonzalez  your  Plymouth  car? 

A.     Near  the  trailer. 

Q.     In  Monterey  Park,  in  Los  Angeles  County? 

A.  Yes,  where  the  trailer  was  here  in  Los  An- 
geles. 

Q.  And  that  was  the  last  time  you  saw  the 
^146]  suitcase  in  Los  Angeles  County,  is  that  cor- 
rect? 

A.     Yes,  when  they  left  for  Mexicala. 

Q.  Now,  Mr.  Santana,  you  have  spoken  of  Luis. 
!^re  you  talking  about  Luis  Gonzalez  or  some  other 
Liuis? 

A.  I  am  talking  about  Luis,  a  brother  of  Mrs. 
jronzalez. 

Q.  And  that  was  whom  you  claim  that  you  rode 
.vith  in  the  Dodge  car  on  the  8th  of  October  and 
m  the  9th  of  October,  is  that  correct? 
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A.  Yes,  and  from  the  Stli  of  October,  since  Mr. 
and  Mrs.  Gronzalez  left,  Luis  and  I  were  together 
and  we  would  use  the  car. 

Q.  Can  you  tell  me  any  one  person  that  saw 
you  and  Mr.  Luis  Gonzalez  together  on  the  8th  or 
9th  of  October,  or  from  the  5th  of  October  on? 

A.  I  couldn't  say  who  we  visited.  We  visited 
several  cocktail  bars.  We  went  to  La  Bamba.  I 
didn't  know  anyone  there. 

Q.  So  that  it  is  your  testimom^  that  you  cannot 
name  one  person  that  saw  the  two  of  you  together, 
Luis  Gonzalez  and  yourself,  betvreen  October  5th 
and  October  9th  ? 

A.  No,  because  I  don't  know  any  of  the  bar- 
tenders or  any  of  the  people  that  were  there. 

Q.  What  time  did  you  leave  the  trailer  on  Octo- 
ber 9th,  the  last  time?  [147] 

A.  I  left  the  trailer  about  eight  o'clock.  I  left 
the  trailer  on  the  8th  and  didn't  return  until  the 
9th  in  time  to  go  to  bed. 

Q.  In  other  words,  you  mean  you  came  home  on 
the  early  morning  of  October  9th'? 

A.     You  mean  the  trailer  ? 

Q.     Yes. 

Mr.  Mandel :  That  wasn't  his  testimony.  He  said 
on  the  9th,  he  went  to  Olvera  Street  and  retired. 

The  Court:     Counsel,  this  is  cross  examination. 

Mr.  Mandel:     I  just  wanted  to  clear  that  up. 

The  Court:     Will  you  read  the  question? 
■  (Question  read.) 
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The  Witness :  Not  until  about  between  9  and  10 
o'clock  on  the  9th  at  night. 

Q.  (By  Mrs.  Root)  And  when  had  you  last  left 
the  trailer? 

A.  I  left  the  trailer  on  the  7th  at  ten  o'clock 
in  the  morning.  I  didn't  come  back  on  the  8th.  I 
came  back  on  the  9th,  between  9  and  10  o'clock. 

Q.  Had  you  driven  your  Dodge  when  you  le:^t 
on  the  7th  and.  came  back  on  the  9th? 

A.     Yes,  Luis  and  I  were  in  the  Dodge. 

Q.  So  that  you  had  had  the  possession  of  the 
Dodge  away  from  the  trailer  when  you  left  it  on 
the  7th  and  that  [148]  you  did  not  return  until 
October  9th,  is  that  correct? 

A.  Yes,  Luis  and  I  \vere  together  until  noon  on 
the  9th. 

Q.  So  that  you  did  not  return  from  the  time  of 
your  leaving  on  October  7th  until  you  arrived  at 
about  nine  or  9:30  on  October  9th,  back  at  the 
trailer,  is  that  right? 

A.  Until  I  returned — until  I  returned  the  9th 
at  about  ten  o'clock  when  I  went  to  bed. 

Q.  When  did  you  loan  the  Plymouth  to  Mrs. 
Gonzalez  ? 

A.  I  never  loaned  my  Plymouth  to  ^Frs.  Gon- 
zalez. I  loaned  it  to  Mr.  Gonzalez  and  h^  took  it 
back  for  me  on  the  5th. 

Q.  Didn't  you  loan  the  Plymouth  car  on  or 
about  the  7th,  8th  or  9th  to  Mrs.  Gonzalez? 

A.     No,  I  hadn't  seen  Mrs.  Gonzalez  since  the 
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5th  when  they  left.    I  had  not  seen  her  until  the 

time  we   were   arrested. 

Q.  You  say  that  when  you  left  the  Dodge  car 
at  about  ten  o'clock  upon  your  arriving  on  October 
9th  at  the  trailer,  you  did  not  lock  the  Dodge  car? 

A.     I  never  locked  it  when  I  slept  there. 

The  Court:     Ask  him  if  he  locked  it  that  night. 

The  Witness:     No,  I  didn't. 

Q.  (By  Mrs.  Root)  But  the  officer  came  in  and 
asked  you  for  the  key  to  the  Dodge  car,  didn't  he? 

A.     Yes,  the  officers  arrived  and  got  the  keys. 

Mrs.  Root:     That  is  all,  thank  you. 

Mr.  Mandel:     That  is  all,  Mr.  Santana. 

Q.  (By  Mr.  Binns)  Mr.  Santana,  where  were 
you  with  Luis  from  October  7th  to  October  9th  ? 

A.  We  were  driving  the  streets.  Went  to  Santa 
Monica  and  drove  here  and  there. 

Q.     Where  did  you  sleep? 

A.     I  slept  in  a  hotel  in  Santa  Monica  on  the  8th. 

The  Court:     You  slept  where? 

The  Witness :  I  slept  in  a  hotel  in  Santa  Monica 
on  the  8th. 

The  Court:     Who  paid  the  bill? 

The  Witness:  Luis.  I  didn't  have  any  money 
with  me.    And  Luis  wanted  to  pay  for  the  room. 

Q.  (By  Mr.  Binns)  Have  you  been  able  to 
recall  Luis'  last  name? 

A.     No,  I  don't  remember  it. 

Mr.  Binns:     No  further  questions. 

Mr.  Mandel :     That  is  all. 
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Mrs.  Root :  I  want  to  be  clear  about  this  brother- 
in-law  Luis. 

Q.  Luis  is  the  brother-in-law  of  Mr.  Gonzalez 
or  Mrs.  Gonzalez? 

A.     It  is  Mrs.  Gonzalez'  brother. 

Mrs.  Root:     That  is  all.  [150] 

Mr.  Mandel:     That  is  all. 

The  Witness:     His  last  name  is  not  Gonzalez. 

A  Juror:     May  I  ask  a  question? 

The  Court :  You  may  ask  a  question  through  the 
court  if  you  desire. 

A  Juror:  Where  did  the  gentlemen  sleep  on  the 
night  of  the  7th? 

The  Court :     Where  did  he  sleep  ? 

The  Juror:  Yes,  he  testified  he  slept  in  Santa 
Monica  on  the  night  of  the  8th  but  that  he  left 
the  trailer  on  the  7th,  so  he  was  away  from  the 
trailer  tw^o  nights. 

The  Court:     Will  you  answer  the  question? 

The  Witness:     In  the  trailer. 

The  Court:  You  said  you  left  on  the  7th,  didn't 
you? 

The  Witness:  There  w^as  only  one  night  that 
I  didn't  sleep  in  the  trailer  and  that  was  on  the  8th. 

The  Court:  I  thought  you  said  you  left  on  the 
7th. 

The  Witness:  I  must  have  made  a  mistake  be- 
cause there  w^as  only  one  night  I  didn't  sleep  in 
the  trailer  and  that  was  on  the  8th. 

The  Court:     Does  that  answer  your  question? 
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The  Juror:  That  answers  the  question  but  I 
understood  him  to  say  the  7th? 

Mrs.  Root:     May  I  ask  one  question'? 

The  Court:     Yes.  [151] 

Q.  (By  Mrs.  Root)  Mr.  Santana,  what  hour  of 
the  day  or  night  did  you  leave  on  October  7th  or 
8th  or  whenever  it  was? 

A.     On  the  8th  I  did  not  sleep  in  the  trailer. 

Q.  (By  Mrs.  Root)  All  right,  now  on  October 
7th  what  time  of  the  day  or  night  did  you  leave, 
if  you  did  leave  on  October  7th'? 

A.    Well,  I  used  to  get  up  at 

Q.  I  am  not  interested  in  what  you  used  to  do. 
I  want  to  know  specifically  the  hour,  Mr.  Santana, 
that  you  left  on  October  7th,  if  you  know"? 

A.  I  don't  recall  the  exact  time — between  8:30 
and  9:00.   At  the  time  I  used  to  get  up. 

Q.  In  the  morning  of  October  7th  when  you  got 
up  you  left,  is  that  right '? 

A.     Yes.   At  that  time  I  came  here  to  El  Centro. 

Q.  And  you  didn't  go  back  an}'  time  that  day  or 
that  night,  meaning  October  7th? 

A,  Yes,  I  came  back  to  the  trailer  on  the  7th 
to  sleep. 

Q.  And  you  vrent  to  bed  then  on  the  night  of 
October  7th  and  v/hat  time  did  you  get  up  in  the 
morning  of  October  8th? 

A.  About  the  same  time,  around  nine  o'clock. 
That  is  the  9th.  The  8th  I  did  not  sleep  there.  [152] 

Q.  So  you  got  up  on  October  8th  after  having 
slept  the  night  of  October  7th  and  the  early  morning 
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of  October  8tli  at  about  the  hour  of  nine  o'clock, 

is  that  right? 

A.  On  the  7th  I  got  u]>  at  8:30  in  the  morning 
from  the  trailer  and  on  the  8th  I  slept  in  Santa 
Monica  and  I  got  up  about  the  usual  time  and  I 
slept  in  Santa  Monica  on  the  night  of  the  8th  and 
on  the  9th  I  got  up  about  8:30  or  9:00  o'clock. 

Q.  So  that  you  were  in  the  trailer  the  night  of 
October  7th  and  until  9  or  9:30  on  October  8th,  is 
that  right,  in  the  morning?  A.     Yes. 

Q.  Well,  where  was  Luis  then  the  night  of 
October  7th'?    A¥as  he  with  you  in  the  trailer? 

A.  I  don't  know  at  night — we  were  together  dur- 
ing the  night  and  but  I  don't  know  where  he  spent 
the  night. 

Q.     You  mean  during  the  day  of  October  8th? 

A.  Yes,  we  used  to  see  each  other  on  Third  and 
Main  every  day  but  I  didn't  know  where  he  was 
at  night. 

Q.  Mr.  Santana,  I  am  not  interested  in  what  you 
used  to  do. 

The  Court :  And  I  am  not  interested  in  this  con- 
tinued examination  about  the  7th  and  8th. 

Mrs.  Root :  The  point  is,  if  your  Honor  pleases, 
I  would  like  to  know  and  I  am  sorry  I  am  not  clear 
in  my  own  [153]  mind,  but  when  this  Luis  situa- 
tion comes  in  about  driving  the  car,  that  is  why 
counsel  is  interested  in  it. 

The  Court :  That  is  the  Dodge  car  you  are  speak- 
ing of? 

Mrs.  Root :     Yes,  about  the  Dodge  car. 
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The  Court:  If  you  can  determine  that  you  may 
proceed. 

Q.  (By  Mrs.  Root)  How  many  times  was  Luis 
in  the  Dodge  car  with  you  between  the  7th  and 
9th? 

A.  I  don't  recall  the  exact  number  of  times  but 
two  or  three  times.  We  used  to  see  each  other  about 
two  or  three  times  a  day.  Used  to  meet  at  Third 
and  Main. 

Mrs.  Root.     That  is  all. 

Redirect  Examination 
By  Mr.  Mandel: 

Q.  Mr.  Santana,  just  before  your  arrest  on  the 
9th  there  were  occasions  before  the  9th  when  your 
car  was  used  by  Luis  and  you  were  in  a  theatre, 
isn't  that  correct? 

The  Court:  Just  a  moment,  counsel.  That  has 
been  asked  and  answered. 

Mr.  Mandel:     I  didn't  know. 

The  Court :  Yes,  it  has  been  asked  and  answered 
two  or  three  times. 

Mr.  Mandel:  All  right.  Very  well,  that  is  all, 
Mr.  Santana. 

Mr.  Binns:     No  further  questions. 

Mr.  Mandel:  Mr.  Sanford,  will  you  please  take 
the  [154]  stand? 


FRANK  J.  SANFORD 

called  as  a  witness  by  and  one  behalf  of  the  defend- 
ant Santana,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     State  your  full  name. 
The  Witness:     Frank  J.  Sanford. 

Direct  Examination 
By  Mr.  Mandel: 

Q.  Mr.  Sanford,  you  are  now  in  the  County  Jail 
serving  a  sentence  for  possession  of  opium,  are  you  ? 

A.     Yes,  sir. 

Q.  You  are  in  the  same  tank  as  Mr.  Santana, 
is  that  correct  ?  A.     That  is  correct. 

Q.  Before  you  came  to  the  tank  he  was  in  the 
tank  already,  is  that  correct?  A.     Yes. 

Q.  Did  you  ever  see  Mr.  Santana  before  that 
time?  A.     Never. 

Q.     Before  you  went  into  the  tank? 

A.     No. 

Q.     Do  you  know  a  man  by  the  name  of  Luis? 

A.     Yes. 

Q.     Do  you  know  his  last  name?  [155] 

A.     No,  I  don't  know^  his  last  name. 

Q.  And  did  you  ever  have  occasion  to  ride 
around  in  a  Dodge  car — may  I  see  that  picture, 
counsel?  Did  you  ever  have  occasion  to  ride  in  a 
Dodge  car  with  Luis  ?  A.     Yes. 

Q.     Prior  to  the  9th  of  October?  A.     Yes. 

Q.     Of  last  year?  A.    Yes. 
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Q.  Can  you  fix  the  time  approximately  when  it 
was?  A.     The  last  time? 

Q.     Yes. 

A.  Well,  it  was  the  day  before  Mr.  S  ant  ana  and 
Josephine  Gonzalez'  arrest  came  out  in  the  paper. 

Q.     You  read  of  their  arrest  in  the  paper? 

A.    Yes. 

Q.  And  when  you  saw  the  name  "Santana"  in 
the  papers  as  a  co-defendant  with  Josephine  Gon- 
zalez having  been  arrested,  did  you  fix  Santana 
as  somebody  that  you  had  met  or  seen  before? 

A.     No. 

Q.     What  did  the  name  "Santana"  mean  to  you? 

The  Court :  Just  a  moment.  That  calls  for  a  con- 
clusion of  the  witness. 

Q.  (By  Mr.  Mandel)  Did  you  believe  Luis — 
did  you  [156]  associate  Luis  as  Santana  ? 

A.     No. 

Q.  I  mean  at  the  time  you  read  the  account  in 
the  paper  did  you  associate  Luis  with  Santana? 

A.     No;  I  associated  him  as  Gonzalez. 

Q.     As  Gonzalez?  A.     Yes. 

Q.  You  mean  Santana  you  thought  was  Gon- 
zalez ? 

Mrs.  Root :     Just  a  moment. 

The  Court:  Just  a  moment,  counsel.  I  don't 
know  what  counsel  thinks  about  it,  but  this  kind 
of  testimony,  in  the  court's  opinion,  is  the  poorest 
and  weakest  kind  of  testimony  that  can  be  presented 
in  a  court.  To  bring  a  confessed  opium  possessor 
into  court  as  a  witness,  who  is  occupying  the  same 
tank  as  the  defendant,  is  in  the  court's  opinion  weak 


(Testimony  of  Fraulv  J.  Ranfovd.) 
and  almost  nnbelievable.   In  making  that  statement 
I  want  to  advise  the  jury  that  that  is  my  own  opin- 
ion and  that  that  opinion  is  in  no  way  binding  upon 
the  jury. 

Q.  (By  Mr.  Mandel)  When  did  you  ]mYQ  a 
conversation  mth  me  for  the  first  time,  Mr.  San- 
ford  ?  A.     Yesterday. 

The  Court:  I  meant  that  as  no  reflection  on 
counsel. 

Mr.  Mandel:  If  your  Honor  please,  I  am  sorry 
that  this  man  is  a  convicted  felon  or  whatever  it  is. 

Q.  Did  you  have  occasion  to  go  with  Luis  in 
a  car?  [157]  A.     Yes. 

Q.     What  kind  of  car  was  if?  A.     Dodge. 

Q.     What  was  the  color  of  the  Dodge  car? 

A.     Cxray. 

Q.     Do  you  remember  the  license  number? 

A.     No,  I  never  take  license  numbers. 

Q.  I  show  you  a  photograiDh,  Government's  Ex- 
hibit 14.    ¥/ill  you  look  at  that  picture? 

A.     Yes. 

Q.  Does  that  picture  indicate  to  your  mind  any 
particular  car  that  you  may  have  seen  before? 

A.  I  couldn't  swear  it  is  the  same  car  but  it 
looks  like  it. 

Q.  You  don't  see  Luis  in  the  courtroom  at  this 
time,  do  you?  A.     (No  answer.) 

Q.     You  don't  see  Luis  at  this  time? 

A.     (No  answ^er.) 

Q.  I  say,  do  you  see  him  in  the  courtroom  at 
this  time?  A.     I  don't  believe  so,  no. 


(Testimony  of  Frank  J.  Sanford.) 

Q.  Well,  when  you  were  with  Luis  did  you  ever 
see  Santana  at  any  time'?  A.     No. 

Q.  And  when  you  were  with  Luis  in  the  Dodge 
car — when  [158]  were  you  with  him? 

A.  The  day  before  the — the  day  before  I  read 
in  the  paper  about  Santana 's  arrest. 

Q.  And  how  long  were  you  with  him,  do  you 
remember  ? 

A.  Well,  we  drove  in  the  car  from  Second  and 
Fremont  to  Sixth  and  Hill. 

Q.     About  how  long  was  it? 

A.     Oh,  could  be  ten  minutes,  at  most. 

Q.  Did  .you  at  any  time  have  occasion  to  see 
Luis  before  this  time  in  the  Dodge  car? 

A.     No. 

Q.     How  long  have  you  known  Luis? 

A.  I  knew  him  aljout  four  days  before — about 
the  2nd  of  October  or  the  1st,  around  there. 

Q.     About  that?  A.      I  couldn't  say. 

Q.     And  at  no  time  did  you  see  Santana? 

A.    No. 

Mr.  Mandel :     You  may  cross  examine. 

The  Court:     Did  you  see  any  opium  in  that  car? 

The  Witness:     Not  in  the  car. 

Cross  Examination 
By  Mr.  Binns : 

Q.    Where  did  you  see  it? 

A.  Well,  I  didn't  see  it  any  place  except  when 
Luis  [159]  handed  -me  the  sample.  That  was  the 
day  that  I  was  in  the  car  but  that  was  before  I 
ever  saw  the  car. 
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Q.  I  see.  And  what  was  the  occasion  for  you 
going-  for  a  ride  with  Luis  in  this  car? 

A.  Well,  we  had  business  and  after  the  business 
was  over  for  the  day  he  just  gave  me  a  ride  from 
Second  and  Fremont  to  Sixth  and  Hill. 

Q.     What  business  did  you  have? 

A.     Well,  it  was  a  transaction  concerning  opium. 

Q.     Did  you  buy  it  or  sell  it? 

A.     Neither. 

Q.  What  did  you  do  in  connection  with  the 
selling  of  opium? 

A.     I  introduced  him  to  a  buyer. 

Q.     Did  you  see 

The  Court:     Who  did  you  introduce  him  to? 

The  Witness:     A  friend  of  mine. 

The  Court:     What  is  his  name? 

The  Witness :  Well,  sir,  you  see  there  was  no 
buyer.  We  were  going  to  take  the  opium  to  show  it. 

The  Court:     Who  was  the  party? 

The  A¥itness:     I  think  I  can't  say  the  name. 

The  Court:  The  court  directs  you  to  state  the 
name. 

The  Witness:  Well,  his  name  is  Pepper  but  I 
don't  know  the  last  name.   [160] 

The  Court :     Did  you  get  the  opium  ? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Binns)  As  I  understand  it,  then, 
you  and  Luis  were  going  to  buy  opium,  is  that  it? 

A.     No. 

Q.     What  were  you  going  to  do? 

A.     Luis  was  just,  I  suppose  he  was  just — just  a 
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go-between  like  myself  for  somebody  else  and  he 
said  that  he  could  get  rid  of  it  and  he  came  to  me. 
Well,  I  told  Luis  I  could  get  rid  of  it  for  him. 

Q.  In  other  words,  you  and  Luis  were  going 
to  sell  some? 

A.     No,  I  wasn't  going  to  sell  anything. 

Q-     But  Luis  was  going  to  sell  if? 

A.     Yes,  sir. 

Q.     Did  you  see  the  opium  that  Luis  had? 

A,     No,  just  the  sample. 

Q.     What  did  he  take  the  sample  from? 

A.     I  don't  know  where  he  got  it. 

The  Court:     When  did  you  see  that  sample? 

The  Witness:     Well,  that  same  day. 

The  Court :     Were  you  in  the  car  at  the  time  ? 

The  Witness:  No,  not  in  the  car — outside  the 
car,  before  I  got  in  the  car. 

The  Court:     And  where?  [161] 

The  Witness:     On  College  and  North  Broadway. 

Q.  (By  Mr.  Binns)  A¥here  did  he  have  the 
sample  ? 

A.  We  went  in  a  bar  and  I  asked  him  for  the 
sample  and  he  said  he  left  it  out  on  the  street,  so 
I  told  him  to  go  get  it.  He  went  out  and  brought  it. 

Q.     What  was  it  when  he  brought  it? 

A.     Opium. 

Q.     What  does  opium  look  like? 

A.     Grum  opium,  like  all  other  opium. 

Q.     What  color  is  it? 

A.  Well,  it  is  dark,  almost  black.  It  was  cooked 
ready  for  use. 
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Q.     Yon  did  not  see  the  container  he  had  it  in? 

A.     No. 

Q.     How  much  did  he  tell  yon  he  had  for  sale? 

A.     He  said  he  could  get  me  100  cans. 

Q.  Is  that  the  size  transaction  you  went  out  to 
work  that  day? 

A.  Yes — no,  I  just  went  out  to  introduce  him  to 
my  front. 

Q.     And  you  had  only  met  Luis  four  days  before  % 

A.  Just  about.  I  had  seen  him  every  day  since 
then  for  three  or  four  days. 

Q.     Do  you  know  where  he  lives? 

A.     No.   [162] 

Mr.  Binns:  May  we  have  a  moment,  x^lease, 
your  Honor? 

The  Court:  As  I  understood  your  testimony, 
you  were  going  to  see  the  sample  and  then  what 
did  you  intend  to  do? 

The  Witness:  We  expected  to  make  a  i^honey 
bargain  for  him. 

The  Court:     Make  a  phoney  bargain? 

The  Witness:     Yes,  sir. 

The  Court:     For  what  purpose? 

The  Witness:  To  get  a  hold  of  the  opium  with- 
out paying  him  for  it. 

Q.  By  Mr.  Binns:  Do  you  loiow  Alfonso  Gon- 
zalez? A.     Just  by  sight.     I  met  him  once. 

Q.     Did  you  meet  him  with  Luis?  A.     Yes. 

Q.  Were  they  together  on  this  transaction  that 
you  talked  about? 

A.     Yes,  they  both  came  to  me. 
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Mr.  Binns:  May  I  have  this  marked  Govern- 
ment's next  for  identification? 

(The  document  referred  to  was  marked  as 
Government's  Exhibit  No.  15,  for  identifica- 
tion.) 

Q.  By  Mr.  Binns:  Mr.  Sanford,  I  show  you 
Government's  Exhibit  15  for  identification  and  ask 
you  do  you  know  the  man  who  appears  at  the  right  ? 

Mrs.  Boot :  I  will  object  to  this  line  of  question- 
ing on  [163]  the  ground  it  is  hearsay  as  to  Mrs. 
Gonzalez.  They  are  apparent!}^  referring  to  Alfonso 
Gonzalez,  the  husband  of  Mrs.  Gonzalez.  He  is 
not  on  trial  and  it  is,  therefore,  irrelevant,  imma- 
terial and  incompetent  as  to  her  and  is  hearsay 
likewise. 

The  Court:  I  am  going  to  restrict  the  examina- 
tion at  this  time.  However,  it  may  be  that  under 
the  conspiracy  count  the  jury  will  have  the  right 
to  consider  this  testimony  except  statements  made 
by  the  defendant  after  the  conspiracy,  if  any,  ter- 
minated.    Answer  the  question. 

Q.  By  Mr.  Binns:  I  asked  you  the  gentleman 
on  the  right,  in  the  forefront  of  the  picture,  do  you 
know"  him?  A.     Yes. 

Q.     Who  is  that?  A.     Santana. 

Q.  Now  then,  I  ask  you  the  gentleman  on  the 
left  in  the  forefront,  who  is  that? 

A.     Gonzalez. 

Q.     Which  Gonzalez?  A.     The  one  I  met. 

Q.     That  is  the  one  you  met  ?  A.     Yes. 

Q.     Mr.  Adolph  Gonalez,  will  you  please  stand  up  ? 
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[s  that  the  one  you  are  referring  to  as  the  one  you 

net?  A.     Yes.  [164] 

Q.  Now  then,  there  is  the  third  gentleman  here 
n  the  foreground.     Do  you  know  that  gentleman? 

A.     No. 

Q.     You  don't  know  him?  •  A.     No. 

Q.  Is  that  the  gentleman  you  have  been  referring 
0  as  Luis?  A.     No. 

Q.     That  is  not?  A.     No. 

Q.  Have  you  ever  seen  Luis  since  this  occasion 
ibout  which  you  testified  when  he  came  to  you  in  a 
Dodge  car? 

A.     No,  that  is  the  last  time  I  saw  him. 

Mr.  Binns:     No  further  questions. 

Q.  By  Mrs.  Root:  What  did  Luis  look  like? 
Describe  him. 

A.  I  don't  know.  He  is  short,  dark.  He  has — I 
suppose  he  still  has  some,  something  like  itch  or 
something  up  around  here — something  like  itch. 

Q.     What  else?    How  big  a  man  was  he? 

A.     He  is  a  small  man. 

Q.     As  big  as  you  are? 

A.     A  little  smaller. 

Q.     How  tall  are  you? 

A.     Five  eight  or  nine.  [165] 

Q.  You  think  he  is  how  much  smaller  than  your- 
self ?  A.     Two  or  three  inches. 

Q.     You  say  that  this  car  was  a  gray  car? 

A.     Yes. 

Q.  Do  you  know  the  difference  between  blue  and 
gray?  A.     Yes. 
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Q.     And  it  wasn't  blue,  is  that  right? 

A.     No. 

Q.  And  you  rode  in  this  Dodge  car  on  October 
the  1st  or  2nd,  is  that  right? 

A.     Neither. 

Q.     What  date? 

A.     I  imagine  it  would  be  the  8th. 

Q.     8th  of  October?  A.     (No  answer.) 

Q.     AVhaf  time  of  the  day? 

A.     Oh,  around  five. 

Q.     In  the  evening?  A.     In  the  evening. 

Q.  You  were  with  him  but  a  very  few  moments, 
is  that  right? 

A.  Well,  I  was  with  him  about — I  had  a  date 
with  him  at  two  o'clock  in  the  afternoon,  but  I 
made  him  wait,  so  I  didn't  get  there  until  about 
three,  and  then  I  took  him  to,  I  told-^I  took  him  to 
Ord  and  Broadway  and  to  this  place  [166]  I  met 
him  on  College  and  Broadway,  North  Broadway, 
at  five  and  from  there  I  was  with  him  about  20 
minutes  and  then  I  left  him  and  met  him  at  Second 
and  Fremont  and  then  I  rode  with  him  to  Sixth 
and  Hill. 

Mrs.  Root:     That  is  all. 

Mr.  Mandel:     Just  one  question. 

Redirect  Examination 
By  Mr.  Mandel: 

Q.  This  picture  that  was  shown  to  you  by  coun- 
sel for  the  Government,  you  pointed  out  to  the 
extreme  right  Mr.  Santana,  is  that  right? 

A.    Yes. 
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Q.  And  you  i)ointed  out  wlikli  gentleman  as 
Alfonso  or  Albert  Gonzalez,  which  one  of  the  three  ? 

A.     This  one  here. 

Q.     The  one  at  the  extreme  left?  A.     Yes. 

Q.  I  take  it  from  your  testimony  that  Alfonso 
Gonzalez  you  saw  sometime  prior  to  October  8th 
of  1945,  is  that  correct?  A.     Yes. 

Q.  That  was  not  the  occasion  when  you  saw 
Luis,  is  that  right? 

A.     I  saw  them  together. 

Q.     You   did  see  them  together?   [167] 

A.     Yes. 

Q.     You  saw  Luis  and  Alfonso  together? 

A.     (No  answer.) 

Q.  And  Santana.  However,  you  never  saw  him 
prior  to  the  time  that  you  met  him  in  jail? 

A.     That  is  right. 

Mr.  Mandel :     That  is  all. 

Recross  Examination 
By  Mrs.  Eoot : 

Q.  You  mean  you  saw  Alfonso  Gonzalez  and 
Luis  on  October  8th  together? 

A.     No,  he  said  prior  to  October  8th. 

Q.     How  much  prior? 

A.  Well,  I  wouldn't  know.  Between  the  1st  and 
the  8th. 

Q.  Where  w^re  you  when  you  saw  Alfonso 
Gonzalez  ? 

A.  I  was  on  Temple  Street  between  Hill  and 
Olive. 
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Q.     Were  you  walking  or  in  a  car  or  just  what? 

,A.  I  know  they  brought  Luis — a  friend  of  mine 
that  Luis  went  to  see  brought  him  over  to  me.  I 
stepped  back  into  a  parking  lot  where  I  would  be 
in  the  shadow  and  they  would  be  in  the  light.  I 
was  about  from  here  to  here  from  them. 

Q.  That  was  the  only  time  that  you  saw  Mr. 
Gonzalez^  A.     That  is  right.  [168] 

Q.     Alfonso  Gonzalez?  A.     That  is  right. 

Q.  By  the  Court :  Were  you  passing  any  opium 
at  that  time? 

The  Witness:  No,  I  was  just  looking  at  them — 
hearing  their  story. 

The  Court:     What  were  you  looking  at? 
-    The  Witness :     I  was  listening  to  the  proposition. 

The  Court:     Whose  proposition? 

The  Witness:     Luis. 

The  Court :     And  this  Gonzalez  was  also  present  ? 

The  Witness:     That  is  right. 

Q.  By  Mr.  Binns :  If  I  say  the  name  "  Villalva" 
does  that  recall  to  you  Luis'  last  name? 

A.     I  am  not  quite  sure.    I  have  a  card  of  his. 

Q.    Well,  does  Villalva  sound  like  it? 

A.     I  couldn't  say. 

Mr.  Bimis:     No  further  questions. 

Redirect  Examination 
By  Mr.  Mandel: 

Q.  You  saw  Alfonso  sometime  in  the  early  part 
of  October,  did  you  not?  A.     Yes. 

Q.     And  Luis  you  saw  subsequently? 
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A.     I  saw  him  after  that.  [169] 

Q.  That  was  about  a  day  before  you  say  that 
rou  saw  this  notice  in  the  paper? 

A.     No,  that  was  the  last  time  I  saw  him. 

Q.  In  other  words,  you  saw  Alfonso  before  that  ? 
[  mean  Luis  you  saw  on  two  occasions'? 

A.     How  is  that? 

Q.     You  saw  Luis  on  more  than  on  occasion? 

A.     Yes. 

Mr.  Mandel:     That  is  all. 

The  Court :  You  say  you  saw  him  about  the  8th. 
Did  you  see  him  on  the  7th,  the  day  before  the  last 
time  you  saw  him? 

The  Witness:     No,  I  don't  think  so. 

The  Court:     You  did  not  see  him  every  daj^? 

The  Witness:     No,  not  every  day. 

The  Court :     That  is  all. 

We  will  take  our  evening  recess  at  this  time.  The 
jury  will  bear  in  mind  the  admonition  the  court  has 
heretofore  given.  At  this  time  we  will  recess  until 
5:30  o'clock  tomorrow  morning. 

(Whereupon,  at  4:45  o'clock  p.m.  a  recess 
was  had  until  9:30  o'clock  a.m.,  Thursday,  Feb- 
ruary 21,  1946.)   [170] 


Los  Angeles,   California, 
Thursday,  February  21,  1946,  9 :30  a.m. 

The  Court:  Will  you  stipulate  the  jurors  are 
present  and  in  the  jury  box  and  the  defendants  are 
present  in  court  with  their  counsel? 

Mr.  Mandel:     So  stipulated. 

Mrs.  Root:     Yes,  your  Honor. 

Mr.  Binns:     So  stipulated. 

The  Court:  Let  the  record  so  show.  You  may 
proceed. 

Mr.  Mandel :  As  far  as  the  defendant  Santana  is 
concerned,  we  are  resting. 

Mrs.  Root:  Mr.  Alfonso  Gonzalez,  will  you  take 
the  stand,  please? 

ALFONSO  GONZALEZ, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant Gonzalez,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     State  your  full  name. 
The  Witness:     Alfonso  Gonzalez. 

Direct  Examination 

By  Mrs.  Root: 

Q.     Will  you  state  your  name? 
A.     Alfonzo  Gonzalez. 

Q.     Mr.  Gonzalez,  you  are  the  husband  of  Jose- 
phine Gonzalez,  one  of  the  defendants  in  this  action  ? 
A.    Yes. 
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Q.  And  calling  your  attention  to  the  first  part 
of  October,  did  youy  go  to  San  Francisco  ? 

A.     In  the  first  part  of  October? 

Q.     First  part  of   September,   1945? 

A.     Yes. 

Q,     And  whom  did  you  go  with,  please? 

A.  I  stay  on  my  ranch  when  Mr.  Santana  come 
up  there  and  ask  me  to  come  with  him  to  Los  An- 
geles and  bu,v  some  truck.  He  say  if  I  help  him  to 
buy  a  truck  he  give  me  some  commission. 

Q.  You  had  been  in  some  previous  transactions 
in  the  selling  of  trucks  to  Mr.  Santana? 

A.     Yes;  I  sell  him  one  truck  before. 

Q.     Mr.   Gonalez,  you  live  where,  please? 

A.     I  live  in  Westmoreland,  California. 

Q.     Is  that  in  the  Imperial  Valley? 

A.     Yes. 

Q.     And  is  that  on  a  ranch? 

A.     Ranch. 

Q.     And  Mrs.  Gonzalez  lives  with  you? 

A.     Yes. 

Q.  Now,  you  went  to  San  Francisco  with  Mr. 
Santana  ? 

A.  No;  I  come  from  Westmoreland  to  Los 
Angeles. 

Q.  I  see,  but  ultimately  the  three  of  you  arrived 
in  [174]  San  Francisco? 

A.  Well,  he  come  to  Los  Angeles  and  that  time 
we  come  here  everything  closed  here — some  kind  of 
holiday  or  something  and  no  can  buy  truck  here  and 
then  I  talk  to  my  wife  and  she  say,  and  I  go  see 
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his  brother-in-law — I  mean  my  brother-in-law  up 
there  in  San  Francisco  and  I  tell  my  wife  I  don't 
know  if  I  can  do  because 

Q.     Don't  tell  us  about  a  conversation.    You  did 
get  to  San  Francisco,  is  that  right? 

A.     Yes. 

Q.     And  Mr.    Santana   and   Mrs.    Gonzalez,   the 
three  of  you  were  in  San  Francisco,  is  that  corect? 

A.     Yes. 

Q.     All  right.     Now,  did  Mr.  Santana  purchase 
an  automobile  in  San  Francisco'?  A.     Yes. 

Q.     And  from  whom  did  he  purchase  an  automo- 
bile? A.     My  brother. 

Q.     And  what  is  your  brother's  name? 

A.    Jose  Gonzalez. 

Q.    When  did  he  purchase  it? 

A.     Well,  I  think  he  purchased  it  around  the  15th 
or  17th  of  September. 

Q.     And  when  did  you  leave  San  Francisco? 

A.     The  3rd  of  October,  around  three  o'clock  in 
the  [175]  afternoon. 

Q.     Had  Mrs.   Gonzalez,   the   defendant   in   this 
action,  left  before  you? 

A.     Oh,  yes,   she  left,   I   think,   on  the   17th   of 
September  or  18th  or  something  like  that. 

Q.     Had  you  in  the  meantime  heard  of  her  hav- 
ing an  accident?  A.     Yes. 

Q.     And  was  that  your  purpose  in  leaving  San 
Francisco  ?  A.     What  ? 

Q.     Is  that  why  you  left  San  Francisco  ? 
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A.  When  she  come  to — I  know  she  is  in  the 
lospital.    - 

Q.     Yes? 

A.  I  tried  to  come  back  to  Los  Angeles  and  I 
elephone  her  to  the  hospital  and  she  told  me  she  is 
lot  serious  and  say  that  if  I  have  got  something  to 
lo  up  there  I  can  stay. 

Q.     But  you  left  on  October  3rd,  is  that  right  ? 

A.     Yes. 

Q.     From  San  Francisco*?  A.     Yes. 

Q.     And  whom  did  you  leave  with? 

A.     Mr.  Santana. 

Q.     And  how  did  you  come  down? 

A.     In  his  car. 

Q.     In  which  car?  [176] 

A.     In  the  Dodge  car  he  buy  from  my  brother. 

Q.     The  Dodge  that  he  bought  from  your  brother  ? 

A.     Yes. 

Q.  And  when  you  arrived  in  Los  Angeles  where 
lid  you  and  Mr.  Santana  stay? 

A.  We  come  and  stop  over  there  in  the  trailer 
md  I  see  the  trailer  is  empty  and  I  tind,  not  from 
ny  wife,  she  say  she  is  over  there  at  my  sister's 
3lace  and  I  go  to  my  sister-in-law  and  she  say,  my 
vife  she  is  in  the  picture  show  pretty  close  to  the 
louse,  and  I  talk  to  my  wife  and  ask  is  she  ready 
:o  go  and  she  say  the  next  day,  and  the  children  in 
school  here  and  going  to  take  next  day  and  bring 
;hem  over  there  to  the  Imperial  Valley. 

Q.  Now,  at  that  time  did  you  and  your  wife 
eave  for  your  home  in  Brawley?  A.     What? 
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Q.  Did  you  and  your  wife  leave  for  your  borne 
in  Westmoreland  ? 

A.     We  leave  for  Westmoreland  at  October  5tb. 

Q.     On  tbe  5tb  of  October?  A.     October. 

Q.  Was  your  wife  staying  at  ber  sister's  be- 
tween the  3rd  and  tbe  5tb  of  October? 

A.     Yes. 

Q.  And  you  left  Los  Angeles  on  the  5tb  day  of 
October.    In  wbat,  i^lease — ^wbat  kind  of  car? 

A.     In  tbe  Plymouth  car. 

Q.  And  was  that  a  car  that  belonged  to  Mr. 
Santana  ?  A.     Yes. 

Q.    Who  left  with  you? 

A.     My  wife  and  children. 

Q.  When  did  you  come  from  Westmoreland  to 
Los  Angeles  after  the  5th  of  October? 

A.     Oh,  I  come  sometime  in  November. 

Q.  Did  you  at  any  time — withdraw  that.  You 
saw  the  last  witness  that  was  on  tbe  stand  last  night 
by  the  name  of  Sanford? 

A.     I  never  see  that  giiy. 

Q.     But  you  saw  him  here  last  night? 

A.     Yes. 

Q.     Didn't  you?  A.     Yes. 

Q.  I  call  your  attention  to  that  gentleman,  Mr. 
Sanford,  and  ask  you  if  you  have  ever  seen  him 
before?  A.     No. 

Q.  Did  you  with  one  Luis  meet  him  in  an  auto 
park  any  time  between  the  1st  day  of  October  and 
the  8th  day  of  October,  1945,  in  tbe  City  of  Los 
Angeles  ?  A.     No. 
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Q.  And  I  call  your  attention  more  particularly 
to  the  [178]  8th  day  of  October.  Did  you  see  him 
at  that  time?  A.     No. 

Q.  Now,  I  call  your  attention  to  the  suitcase 
marked  in  evidence  by  the  Government  and  ask 
you  if  you  know  whose  suitcase  that  is? 

A.     Yes;  it  is  my  wife's  suitcase. 

Q.  And  when  did  you  see  it  in  regard  to  the  1st 
day  of  October?  A.     What? 

Q.     Withdraw  the  question. 

When  did  you  last  see  the  suitcase? 

A.     Last  time? 

Q.     Yes.  A.     In  the  house  trailer. 

Q.     And  where  in  the  house  trailer? 

A.     The  day  we  leave  for  Imperial  Valley. 

Q.     That  was  the  5th  day  of  October? 

A.     Yes,  the  5th  in  the  afternoon. 

Q.  Did  you  note  as  to  what  was  in  the  suit^case 
at  that  time?  A.     Yes. 

Q.     What? 

A.  She  has — you  know  when  Mr.  Santana  and 
I  come  in  his  car  he  got  flat  tire  and  the  jack,  his 
jack  is  no  good,  it  is  broke.  When  he  loan  the  car 
to, go  back  to  the  [179]  Imperial  Valley  I  remark 
about  the  jack  and  my  wife  say  "I  got  the  jack 
from  the  other  car;  I  got  the  tools"  and  I  tell  her 
"Well,  you  give  me  the  jack  and  pliers",  I  say,  be- 
cause "in  case  we  might  get  some  accident,  be-cause 
the  tires  not  so  good  on  the  Plymouth  car,"  and 
then  we  stop  in  the  trailer  and  my  wife  took  the 
suitcase  out  pretty  close  to  the  door  of  the  trailer 
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and  open  up  and  give  me  he  jack  and  the  tools  and 
wrap  them  in  newspapers  and  I  took  it  and  put  it 
in  the  Plymouth  car. 

Q.  You  took  the  jack  out  of  the  suitcase  and 
put  it  into  the  Plymouth  car"?  A.     Yes,  sir. 

Q.  And  when  again  after  that  did  you  see  the 
suitcase  that  is  marked  in  evidence? 

A.     I  don't  see  it  until  I  see  it  here. 

Q.  You  saw  it  here  in  the  courtroom,  that  was 
the  next  time?  A.     Yes. 

Q.  Now,  as  to  the  keys  on  a  key  ring,  did  you 
note  them  in  the  courtroom? 

A.     (No  answer.) 

Q.  I  now  hold  in  my  hand  keys.  Government's 
Exhibit.  No.  3,  and  a  container.  Have  you  ever 
seen  those  before?  A.     Yes. 

Q.     Where  did  you  see  them?  [180] 

A.     In  the  trailer. 

Q.     When? 

A.     My  wife  she  leave  the  keys  in  the  trailer. 

Q.  Did  you  not  come  back  from  Westmoreland 
with  your  wife  after  you  had  arrived  there? 

A.     No;  I  stayed  there. 

Q.     Do  you  know  a  Luis  or  Luis  Gonzalez? 

A.     No. 

Q.  Did  you  at  any  time  introduce  Luis  (ronzalez 
or  a  Luis  to  Mr.  Sanford  or  vice  versa? 

A.     No. 

Q.  Did  you  ever  introduce  a  Luis  to  Mr.  San- 
tana,  the  other  defendant  in  this  action? 

A.     No. 
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Q.  Did  you  ever  see  a  Luis  or  a  Luis  Gonzalez 
or  any  man  whose  name,  either  the  first  name  or  the 
last  name,  was  Luis  to  Mr.  Santana?  A.     No. 

Mrs.  Root:  That  is  all.  You  may  take  the 
witness. 

Cross  Examination 

By  Mr.  Binns: 

Q.  Do  you  know  Luis  Villalva?  A.     Yes. 

Q.  Who  is  that? 

A.  My   brother-in-law.    [181] 

Q.  You  say  your  wife  was  living  at  your  sister- 
in-law's  house.    Is  that  Luis  Villalva's  wife's  house? 

A.  No,  my  sister-in-law. 

Q.  That  is  another  sister-in-law? 

A.  Yes,  another  sister-in-law. 

Q.  Did  you  ever  introduce  Luis  Villalva  to  Mr. 
Santana?  A.     No. 

Q.  AVhere  does  Luis  Villalva  live? 

A.  He  is  living  in  Maple,  3731  Maple. 

Q.  In  Los  Angeles? 

A.  Yes,  Los  Angeles. 

Q.  How  long  have  you  known  Mr.  Santana? 

A.  Oh,  I  know  him  on  December,  1944. 

Q.  You  have  known  him  since  December  of  1944  ? 

A.  Yes. 

Q.  That  is  the  first  time  you  met  him? 

A.  Yes,  sir. 

Q.  Where  did  you  meet  him  then? 

A.  He  go  to  my  ranch,  the  ranch  seven  miles 

from  AYestmoreland.     That  time  they  go  out  and 
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ask  me  for  a  tractor.    He  say  some  fellow  tell  him 

I  sell  tractors. 

Q.     How  often  did  you  see  Mr.  Santana  in  1945? 

A.  Well,  I  see  him  sometimes,  maybe  six  or 
seven  times  or  something  like  that.  [182] 

Q.  Do  you  know  if  he  came  across  the  border 
each  of  those  six  or  seven  times  you  saw  him? 

A.     Oh,  yes. 

Q.  Where  is  Brawley  in  relation  to  Westmore- 
land? 

A.     That  is  seven  miles  from  Westmoreland. 

Mr.  Binns:     No  further  questions. 

Mr.  Mandel :     I  would  like  to  ask  a  few  questions. 

Cross  Examination 
By  Mr.  Mandel: 

Q.  In  September,  the  early  part  of  September, 
1945,  you  saw  Mr.  Santana,  didn't  you,  in  Imperial, 
according  to  your  testimony?  A.     When? 

Q.  The  early  part  of  September,  1945,  you  saw 
Mr.  Santana  in  Brawley? 

A.     The  first  time  in  September. 

Q.  I  am  speaking  about  September,  1945.  You 
saw  Mr.  Santana,  did  you?  A.     Yes,  sir. 

Q.  You  saw  him  in  Brawley  with  reference  to 
the  purchase  of  an  automobile,  is  that  correct? 

A.     No,  sir. 

Q.  What  was  the  conversation — what  did  he  see 
you  about? 

A.  Nothing  at  all.  He  come  to  my  place  and  he 
say  I  [183]  come  with  him  to  Los  Angeles  to  buy 
a  truck. 
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Q.  That  is  what  I  am  saying,  an  automobile  or 
a  truck. 

The  Court :  There  is  a  difference  between  a  truck 
and  an  automobile,  counsel. 

Q.  By  Mr.  Mandel :  All  right,  he  came  to  buy  a 
truck,  is  that  right?  A.     Yes,  sir. 

Q.  Did  you  tell  him  at  that  time  your  brother- 
in-law  had  a  Dodge  car? 

A.  No,  sir ;  I  never  mentioned — I  not  even  know 
if  my  brother  got  a  car  or  any  kind  of  a  car. 

Q.  Didn't  he  tell  you  he  was  interested  in  an 
automobile?  A.     No,  sir. 

Q.  What  were  his  transactions  that  you  had  with 
him?  A.     Well,  farm  implements. 

Q.     Farm  miplements?  A.     Yes. 

Q.  It  was  confined  solely  to  farming  implements, 
your  conversation  and  transaction  with  him,  is  that 
correct?  A.     Yes,  sir. 

Q.  Did  you  ever  at  any  time  converse  with  him 
about  anything  else  other  than  that  subject? 

A.     No. 

Q.  And  on  occasions  he  purchased  from  you  or 
through  you  certain  farming  implements,  is  that 
correct?  [184]  A.     Yes,  sir. 

Q.     Caterpillar  tractor  or  truck,  is  that  correct? 

A.     Yes,  sir. 

Q.  You  introduced  him  to  the  Chief  of  Police 
at  Calexico  from  whom  he  purchased  a  car? 

A.     No,  never. 

Q.     Calipatria?  A.     Calipatria,  yes. 

Q.     In   one   of  the   Valley   towns   he   bought    a 
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Caterpillar    through    your     introduction,     is     that 

correct?  A.     Yes,  sir. 

Q.  And  there  were  about  three  transactions  he 
had  that  way,  is  that  true?  A.     Two. 

Q.  All  right.  Two.  You  saw  him,  you  say,  some 
six  or  seven  times,  is  that  right  ?  A.     Yes,  sir. 

Q.     You  first  saw  him  in  December  of  1944? 

A.     Yes,  sir. 

Q.     And  did  you  go  over  the  border  to  see  him? 

A.     No ;  he  come  to  my  place. 

Q.  You  never  did  see  him  in  Mexicala  where  he 
lives?  A.     Oh,  yes. 

Q.  Then  you  saw  him  there  as  well  as — you 
alternated —  [185]  sometimes  he  came  to  Brawley  or 
Westmoreland  and  you  in  turn  came  to  Mexicala  to 
his  ranch,  is  that  correct?  A.    Yes. 

Q.  He  had  quite  an  area  under  cultivation,  is 
that  true?  A.     Who? 
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Mr.  Santana.  A.     I  don't  know  that. 

You  never  saw  his  ranch?  A.     No. 

Didn't  you  know  what  business  he  was  in? 

I  hear  he  got  a  ranch  and  buy  implements. 

Didn't  you  ever  see  his  place?  A.     No. 

You  didn't  know  he  was  growing  cotton? 

No. 

Where  did  you  see  him  in  Mexicala? 

What  did  I  see? 

Where  did  you  see  him? 

His  house. 

You  never  saw  him  at  his  place  of  business? 

No.  ■    ■ 
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Q.  A¥as  lie  dressed  as  a  rancher  or  in  ordinary 
dress  clothes  when  yon  saw  him? 

A.     The  same  clothes  he  has  got.  [186] 

Q.     He  wasn't  working  at  the  time  you  saw  him? 

A.     No.    All  the  time  I  see  him  in  the  city. 

Q.     You  mean  ^Mexicala?  A.     Yes. 

Q.     You  don't  know  where  his  ranch  is? 

A.     No. 

Q.  Now  then,  do  you  know  his  wife,  Mrs.  San- 
tana?  A.     Yes. 

Q.     You  have  seen  her?  A.     Yes. 

Q.     Prior  to  the  time  of  this  case? 

A.  No.  Sometime  I  look  for  Santana  over  there 
and  I  talk  to  his  wife  for  him.  She  say  he  is 
around  tow^n. 

Q.  When  he  saw  you  at  Brawley  he  asked  you 
for  the  purchase  of  a  truck,  is  that  right  ? 

A.  I  never  see  him  in  Brawley.  I  see  him  in 
Westmoreland. 

Q.     Westmoreland?  A.     Yes. 

Q.     How  far  is  that  from  Brawley? 

A.     Seven  miles. 

The  Court:  Don't  ask  that  question  again,  coun- 
sel.   It  has  been  asked  and  answered  twice. 

Mr.  Mandel :     I  am  not  familiar  with  those  cities. 

Q.  In  Westmoreland  you  met  him  sometime  in 
the  early  [187]  part  of  September,  1945? 

A.     Yes,  sir. 

Q.  And  at  that  time  he  asked  you  if  you  could 
furnish  him  with  a  truck,  is  that  correct? 
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A.  No.  He  is  going  to  ask  me  to  come  with  him 
to  buy  a  truck  here  in  Los  Angeles. 

The  Court :  Why  would  he  need  you  to  help  him 
buy  a  truck? 

The  Witness:  Because  we  made  the  transaction 
before  and  he  think  I  can  get  it  for  him  in  better 
shape  or  something,  you  know,  and  give  me  a  com- 
mission like  they  do  on  the  tractors  and  my  own 
truck  before,  I  sell  it  to  him  too. 

Q.  By  Mr.  Mandel:  Then  .you  accompanied 
him?  You  went  in  a  car  to  Los  Angeles  with  him, 
is  that  right?  A.     Yes. 

Q.  Did  you  tell  him  at  first  before  you  started 
out  on  your  trip  that  you  would  go  in  your  truck 
to  Los  Angeles? 

A.  I  got  no  truck;  he  has  my  truck.  I  sell  it 
to  him. 

Q.  I  am  asking  you  did  he  ask  you  that  ques- 
tion— what  did  you  tell  him?  That  you  would  go  in 
your  truck  to  Los  Angeles  with  him? 

A.     How  can  I  tell  him  that  ?    I  got  no  truck. 

Q.     You  can  answer  the  question  yes  or  no. 

A.     No.    . 

Q.  Your  truck  at  that  time  was  being  repaired, 
was  it?  [188]  A.     No,  it  is  in  his  possession. 

Q,     What  is  that?  A.     He  has  got  it. 

Q.  I  am  asking  you  at  the  time,  in  September, 
1945,  when  you  had  this  conversation  in  Westmore- 
land, was  your  truck  at  that  time  being  repaired? 

A.     He  has  got  it. 

Q.     You  are  not  answering  the  question. 
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The  Conrt:  He  has  answered  the  question.  He 
told  you  he  didn't  have  a  truck;  that  he  sold  it  to 
Santana.     Is  that  correct? 

The  Witness:    Yes,  didn't  have  a  truck. 

Mr.  Mandel:  That  was  a  truck  long  before  this 
transaction.    That  was  in  the  early  part  of  the  year. 

The  Witness:  That  was  the  only  truck  I  have 
got. 

Q.  By  Mr.  Mandel:  We  are  not  speaking  of 
January,  1945.  I  am  speaking  of  September,  1945. 
Did  you  or  did  you  not  tell  hiin  you  were  going  in 
your  truck  to  Los  Angeles'?  A.     No,  sir. 

Q.  All  right,  you  have  answered  it  now.  Then 
you  went  with  him  in  his  Plymouth  car  to  Los  Ange- 
les, is  that  right"?  A.     Yes,  sir. 

Q.  And  3^our  wife  w^as  at  that  time  in  Los  Ange- 
les, is  that  right?  A.     Yes,  sir.  [189] 

Q.  And  when  you  came  to  Los  Angeles  you  went 
to  the  trailer  that  you  and  your  wife  had  occupied? 

A.     Yes,  sir. 

Q.     And  that  was  in  Alhambra? 

A.  No — I  don't  know  what  the  town  is.  Around 
four  miles  from  here. 

Q.     That  was  not  the  one  that  was  in  Alhambra  ? 

A.  I  think  so.  I  don't  know  the  name,  but  it 
is  four  miles  from  here  on  the  road. 

Q.     How  long  did  you  remain  in  Los  Angeles'? 

A.     That  time? 

Q.     Yes.  A.     Just  only  one  night. 

Q.  What  happened  with  Mr.  Santana 's  Plym- 
outh? A.     What  about  it? 
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Q.     What  did  he  do  with  his  Plymouth  carl 

A.  He  say  he  is  going  in  his  car  on  the  road. 
He  follow  us,  you  know,  to  the  other  side  of  San 
Fernando  some  place.  There  he  says  his  car  got 
bad  tires  and  use  too  much  oil,  and  say  he  would 
like  to  go  with  us.  I  say  that  that  is  all  right.  So 

Q.     So  that  the  car  was  left  in  San  Fernando'? 

A.     Yes,  sir. 

Q.     By  Mr.   Santana?  A.     Yes,   sir.   [190] 

Q.  And  you  and  your  wife  and  Mr.  Santana 
then  proceeded  on  to  San  Francisco  from  San  Fer- 
nando, is  that  correct?  A.     Yes,  sir. 

Q.  Now,  to  make  sure  that  you  understand  me, 
all  of  you  together  left  for  San  Francisco  from 
San  Fernando  in  your  car,  is  that  correct? 

A.     Yes,  sir. 

Q.     And  that  was  a  Chevrolet  car,  was  it  not? 

A.     Sir? 

Q.     Chevrolet?  A.     That  is  my  car. 

Q.  The  Plymouth  car  remained  in  San  Fern- 
ando during  that  trip?  A.     Yes,  sir. 

Q.  You  arrived  in  San  Francisco  then,  and 
where  did  you  go  when  you  went  to  San  Francisco  ? 

A.     To  my  brother-in-law's. 

Q.     Immediately,  is  that  correct?  A.     Sir? 

Q.  Pretty  quick,  as  soon  as  you  arrived  in  San 
Francisco  you  looked  for  your  brother-in-law? 

A.  We  stopped  there  and  Mr.  Santana  give  an 
address  for  my  brother  and  we  go  to  my  brother- 
in-law's  house. 
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Q.  You  gave  Mr.  Santana  the  address  of  yonr 
brother,  is  that  what  you  are  trying  to  say'?  [191] 

A.     Yes,  sir. 

Q.  Mr.  Santana  did  not  know  your  brother  be- 
fore this,  did  he"?  A.     No,  sir. 

Q.  All  right.  You  gave  him  the  address  of  your 
brother.    Why?   What  was  the  reason? 

A.     Because  I  have  to  see  him  up  there. 

Q.  Why  did  you  tell  Mr.  Santana  to  see  your 
brother?  Why  did  Mr.  Santana  want  to  see  your 
brother  ? 

A.  Because  he  say  maybe  he  don't  find  room  and 
I  tell  him  I  can  take  him  up  there  because  I  don't 
know  my  brother-in-law  and  I  give  you  the  address 
for  my  brother  and  maybe  he  let  you  live  there 
after  I  see  you. 

Q.     What  else  was  said  besides  that  ? 

A.  I  don't  know  if  he  go  up  there  or  go  to  the 
hotel.  I  don't  know.  I  met  Mr.  Santana — I  met 
him  over  there  at  my  brother's  place. 

Q.  Was  that  the  total  conversation  that  you 
had?   Are  you  giving  us  all  the  conversation? 

A.     Sir? 

Q.  Is  that  all  that  transpired  as  far  as  conver- 
sations are  concerned?  A.     Yes,  sir. 

Q.  Your  brother  had  a  Dodge  car,  is  that  cor- 
rect? A.     Yes,  sir.  [192] 

Q.  You  knew  that  your  brother  was  trying  to 
sell  that  Dodge  car? 

A.     No,  I  don't  know  that. 
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Q.     You  didn't  know  thaf?  A.     No,  sir. 

Q.  You  gave  Mr.  Santana  your  brother's  ad- 
dress for  him  to  go  there  ?  A.     Yes,  sir. 

Q.  As  you  say  it  was  for  one  purpose,  for  the 
purpose  of  remaining  there  in  San  Francisco? 

A.  Well,  I  tell  him  in  case  he  don't  find  a  room 
maybe  my  brother  let  him  stay  there  in  that  case. 
''I  see  you  the  next  day  up  there." 

Q.    Did  you  see  him  the  next  day*? 

A.     Yes,  sir. 

Q.  What  happened  the  next  day  when  you  were 
there  ? 

A.  Wlien  I  go  up  there  he  is  over  there  at  my 
brother's  place. 

Q.     What  took  place  there? 

A.     That  is  a  tailor  shop  over  there. 

Q.  I  don't  care  about  the  tailor  shop.  What  did 
he  do?  A.     He  sit  down  over  there  and  talk. 

Q.  Please,  Mr.  Gonzalez,  what  did  he  do  ?  What 
did  Mr.  Santana  do  with  reference  to  Mr.  Gonzalez  ? 
Did  they  have  a  transaction?  [193] 

A.  No.  He  is  only  over  there  talking,  friends, 
that  is  all. 

Q.     Did  you  see  the  Dodge  car? 

A.     No.    My  brother  got  the  car  in  the  garage. 

Q.     You  didn't  see  the  car  at  all? 

A.     At  that  time  I  didn't  see  the  car. 

Q.  Wasn't  there  a  sale  of  the  Dodge  automobile 
at  that  time?  A.     No,  sir. 

Q.  When  was  the  car  bought  by  Mr.  Santana 
from  your  brother? 
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A.     On  the  15th  or  17th  of  September. 

Q.     When  did  you  arrive  in  San  Francisco? 

A.     Who? 

Q.     You  with  your  wife  and  Mr.  Santana*? 

A,     My  wife  got  my  car  over  there  at  his  place. 

The  Court:  What  date  in  September  did  you 
arrive,  do  you  know? 

The  Witness:     (No  answer.) 

The  Court:  When  did  you  arrive  m  San  Fran- 
cisco ? 

The  Witness:     When  I  stay  there. 

The  Court:     When  you  went  to  San  Francisco? 

The  Witness:     Yes,  sir. 

The  Court:  What  day  did  you  arrive?  What 
was  the  date  that  you  arrived  in  San  Francisco? 

The  Witness:     The  day? 

The  Court:  Yes,  the  day  you  arrived  in  San 
Francisco  ? 

The  Witness:  I  don't  know^,  but  I  think  the 
first  part  of  September. 

The  Court:  How  long  was  it  after  you  arrived 
that  Santana  and  your  brother  made  a  deal  for  the 
Dodge  car? 

The  Witness:  Oh,  around  ten  days,  or  12  days. 
Something  like  that. 

Q.  By  Mr.  Mandel :  When  did  you  arrive  from 
Westmoreland  in  Los  Angeles? 

A.     I  think  in  the  first  part  of  September. 

Q.  What  do  you  mean  ''first  part"?  When  did 
you  leave  Westmoreland  in  Imperial  Valley? 
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A.  I  don't  recall  exactly  but  I  think  the  first 
to  the  5th,  or  something  like  that. 

Q.     5th  or  6th  of  September? 

A.  Xo,  the  1st  or  the  5th — between  that  time. 
I  don't  remember  the  day. 

Q.  You  say  either  the  1st  or  the  5th.  It  could 
have  been  the  1st,  2nd,  3rd,  4th  or  5th? 

The  Court:  I  think  he  is  trying  to  tell  you  be- 
tween the  1st  and  the  5th. 

Mr.  Mandel:     That  is  what  I  thought. 

The  Witness:     Yes,  sir. 

Q.  By  Mr.  Mandel:  In  other  words,  it  would 
be  just  [195]  as  exact  to  say  the  5th  or  4th  as  the 
1st,  is  that  correct?  A.     Yes,  sir. 

Q.  All  right.  Assuming  it  was  the  5th  of  Sep- 
tember, it  took  you  a  day  at  least  to  come  to  Los 
Angeles,  is  that  right? 

A.  We  come— we  leave  Westmoreland  around 
12  or  1  o'clock  in  the  afternoon. 

Q.     When  did  you  arrive  in  Los  Angeles? 

A.     Around  six  o'clock. 

Q.     The  same  day?  A.     Same  day,  yes. 

Q.  Let  us  assume  it  was  the  5th  of  September 
that  you  arrived  in  Los  Angeles  ?  A.     Yes,  sir. 

Q.     And  you  stayed  in  Los  Angeles  how  long? 

A.     That  night. 

Q.  That  would  take  you  to  the  6th  of  Septem- 
ber, is  that  right? 

A.     I  don't  remember  the  date. 

Q.  Well,  I  appreciate  that  fact,  but  if  it  was 
the  5th  of  September  when  you  left  the  Valley,  you 
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arrived  in  Los  Angeles  the  same  night.    You  re- 
mained one  night,  according  to  your  testimony,  in 
Los  Angeles?  A.     Yes,  sir. 

Q.  That  would  take  you  to  the  6th  of  Septem- 
ber? [196]  A.     I  don't  know  the  date. 

Q.     Ai^proximately  ? 

Mr.  Binns :  Your  Honor,  I  think  counsel  is  try- 
ing to  argue  with  the  witness.  It  is  apparent  to 
everybody  about  the  date. 

Mr.  Mandel:  This  is  my  purpose:  He  says  the 
man  bought  the  car  10  or  12  days  after  he  arrived 
in  San  Francisco.  The  testimony  is  that  he  bought 
the  car  on  the  15th  of  September  and  he  held  the 
car — he  couldn't  take  possession  of  the  car  because 
the  man  had  some  trouble  with  it. 

The  Court:  But  you  are  trying  to  pin  this  wit- 
ness do^\Tl  as  to  a  certain  date  when  he  left  Im- 
perial Valley  and  he  will  not  commit  himself.  All 
he  tells  you  is  that  he  left  between  the  1st  and  5th. 
You  want  to  assume  it  was  the  5th  as  the  date  he 
arrived  in  Los  Angeles  and  that  he  left  the  next 
day  for  San  Francisco  and  assume  it  took  him  two 
days  to  go  to  San  Francisco  which  would  place  him 
there  on  the  8th,  and  then  he  said  about  ten  days 
afterwards.  But  if  he  left  on  the  1st  his  statement 
would  fit  in  with  it.  He  says  about  ten  days  after 
he  arrived  up  there.  He  is  not  telling  you  it  was. 
ten  days  or  nine  and  a  half  days  or  ten  and  a  half 
days. 

Q.     By  Mr.  Mandel:     Couldn't  it  have  been  on 
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the  lOtli  of  September  when  you  arrived  in  San 

Francisco!  [197]  A.     Sir? 

Q.  Couldn't  it  have  been  the  10th  of  September 
when  you  arrived  in  San  Francisco'? 

Mrs.  Root:  Just  a  minute.  I  object  to  that  on 
the  ground  that  it  is  argumentative. 

The  Court:     Yes,  it  is. 

Q.  By  Mr.  Mandel:  You  don't  know  exactly 
when  you  arrived  in  San  Francisco'? 

The  Court :  That  has  been  asked  and  answered, 
counsel. 

Q.  By  Mr.  Mandel:  Now,  did  you  see  the 
Dodge  car  in  San  Francisco?  A.     Yes. 

Q.     When  did  you  see  it? 

A.     A  lot  of  times. 

Q.     When  did  you  see  it  the  first  time? 

A.     I  think  two  or  three  days  after  we  stay  there. 

Q.  And  that  was  in  the  garage  or  in  the  posses- 
sion of  your  brother? 

A.  No.  My  brother  took  it  from  the  garage  and 
stop  in  front  of  the  place  because  he  have  to  go 
and  get  clothes  for  the  cleaner. 

Q.     And  Santana  was  staying  there  at  that  time? 

A.     Sometimes  go  up  there. 

Q.  Where  was  he  staying  if  he  wasn't  staying 
there?  A.     I  don't  know.   [198] 

Q.     You  don't  know?  A.     No. 

Q.     Did  he  have  people  in  San  Francisco? 

A.     Sir? 

Q.     Did  he  have  any  people  in  San  Francisco? 

A.     Who? 
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Q.     Santana?  A.     I  don't  know. 

Q.  You  did  have  people,  though,  in  San  Fran- 
cisco, didn't  you?  A.     Yes. 

Q.  You  were  taking  him  to  your  place  in  San 
Francisco  ? 

A.     No,  I  don't  take  him  over  to  my  people. 

The  Court:  What  did  you  go  to  San  Francisco 
for? 

The  Witness:  I  go  to  see  my  brother-in-law — 
take  my  wife  to  see  her  brother. 

The  Court:     What  did  you  take  Santana  for? 

The  Witness :  He  said  he  wanted  to  go.  He  stop 
and  see  somebody  that  owe  him  money.  We  stop 
in  Fresno. 

Q.  By  Mr.  Mandel :  Does  he  have  a  mother  in 
San  Francisco? 

A.  No,  I  don't  say  that.  He  say  he  is  going  to 
stop  in  Fresno  to  see  a  fellow  that  owe  him  money. 

Q.     Fresno?  A.     Yes.  [199] 

Q.     Did  you  stop  in  Fresno? 

A.     Yes,  we  stop  in  Fresno. 

Q.     How  long  did  you  stop  in  Fresno? 

A.  AYell,  we  eat  over  there  and  we  go  to  some 
ranch.    You  ask  him. 

Q.  I  am  asking  you.  How  long  did  you  -stay 
in  Fresno?  A.     We  leave  the  same  day. 

Q.  You  just  stayed  there  enough  to  eat  and  go 
on  your  way? 

A.  We  stop  there  to  eat  and  then  we  took  him 
looking  for  that  fellow.  He  say  he  owe  him  money 
and  he  go  to  some  ranch  up  there. 
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Q.     How  long  did  you  remain  there'? 

A.  Well,  maybe  an  hour  or  two  or  something 
like  that. 

Q.  Then  you  went  on  to  San  Francisco  from 
there  ? 

A.  He  say  he  want  to  go  too,  because  he  got  a 
brother  some  place  up  there. 

Q.  Wasn't  it  the  general  idea  you  were  all  to 
go  to  San  Francisco  when  you  left  Los  Angeles'? 

A.     To  see  Josephine's  brother-in-law. 

Q.  When  you  were  in  San  Francisco  when  was 
it  that  you  learned  that  Mr.  Santana  had  purchased 
your  brother's  car? 

A.  You  mean  when  I  find  out  Santana  buy  the 
car  ? 

Q.     That  is  what  I  asked  you. 

A.  That  is  what  I  want  to  know.  He  told  me 
but  I   [200]  don't  remember  when. 

Q.     You  mean  Santana  told  you?  A.     Yes. 

Q.     You  saw  the  car  in  his  possession,  didn't  you  ? 

A.     Yes,  he  has  the  car. 

Q.     When  did  he  get  it  ? 

A.     I  don't  know.    He  got  it  different  times. 

Q.  Did  you  know  that  your  brother  had  sold  the 
car  to  Mr.  Santana?  A.     Yes,  sir. 

Q.     How  much  had  he  sold  it  for? 

A.     I  don't  know. 

Q.     You  don't  even  know  that?  A.     No. 

Q.     Your  brother  did  not  tell  you  that? 

A.  Well,  you  know  my  brother  doesn't  answer 
the  question  because — he  don't  tell  me. 
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Q.  Did  you  see  the  car — I  mean,  did  you  see 
whether  or  not  the  car  had  some  tires? 

A.     What  ? 

Q.  That  needed  recapping,  the  tires  of  the 
Dodge  car?  A.     I  don't  know. 

Q.     Did  you  see  that?  A.     I  don't  know. 

Q.  You  did  not  notice  the  condition  of  the 
car?  [201]  A.     I  don't  know. 

Q.     That  was  a  1941  Dodge,  was  it  not?    Gray? 

A.     Blue,  light  blue. 

Q.     In  other  words,  "Pluma"  in  Spanish? 

A.     Blue. 

Q.     A  blue  car?  A.     Yes,  kind  of  blue. 

Q.     This  car  was  a  gray  car,  wasn't  it? 

Mrs.  Root:  No,  it  wasn't.  Look  at  your  regis- 
tration slip. 

Q.     By  Mr.  Mandel :     This  was  a  Dodge  1941  ? 

A.     Yes,  sir. 

Q.     Blue — I  mean  gray — a  gray-tone  color? 

A.     What  did  you  say? 

Q.     Gray?  A.     No,  blue  car. 

Q.     Blue?  A.     Yes. 

Q.  Now,  was  it  that  your  brother — I  will  with- 
draw that.  Your  brother  had  a  car  that  he  was 
having  repaired  at  that  time  when  he  had  the  trans- 
action with  Mr.  S  ant  ana  ? 

A.  No,  the  car  never  been  in  the  garage.  Run- 
ning around  all  the  time. 

Q.     What  is  that? 

A.  The  car,  it  never  be  in  the  garage.  [202] 
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Q.  No,  I  mean  was  there  another  car  that  was 
being  nsed  by  Mr.  Gonzalez,  your  brother-in-law? 

A,     No.   This  is  the  only  car  he  got. 

Q.  And  do  you  know  whether  or  not  he  told  Mr. 
Santana  that  he  could  not  give  him  possession  of 
the  car  until  his  other  car  was  repaired  or  until 
he  got  another  car? 

Mrs.  Root :  We  will  object  to  that  on  the  ground 
it  is  hearsay  as  to  the  defendant  Gonzalez  and  is 
incompetent,  irrelevant  and  immaterial. 

Q.     By  Mr.  Mandel:     If  you  loiow. 

Mrs.  Root:  And  it  is  not  proper  cross-examina- 
tion. 

The  Court:  I  don't  know^  what  ditference  it 
makes.  There  is  no  dispute  about  the  purchase  of 
a  car  up  there. 

Mr.  Mandel:  It  is  a  question  of  credibility  we 
are  going  into,  your  Honor. 

The  Court :  Everybody  admits  he  bought  a  car4| 
up  there,  a  1941  Dodge,  and  I  don't  know  why  you 
are  arguing  about  it  and  spending  so  much  time. 
The  question  before  this  jury  is  whether  or  not 
these  people  or  either  of  them  had  in  their  posses- 
sion certain  narcotics  or  aided  or  abetted  one  of 
the  parties  in  that  possession. 

Mr.  Mandel:  That  is  true,  but  I  am  trying  to 
go  into  the  question  of  the  veracity  of  this  witness. 

The  Court:  You  are  doing  everything  but  stay- 
ing on  that  track,  counsel.  [203] 

Mr.  Mandel:     All  right. 

Q.     Mr.  Gonzalez,  you  left  San  Francisco — with- 
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draw  that.    Before  you   left   San   Francisco   your 
wife  left  the  city — that  is,  San  Francisco,  with  her 
Chevrolet  car,  is  that  corrects  A.     Yes. 

Q.     And  she  left  alone,  is  that  right? 

A.     Yes. 

Q.  And  then  thereafter  she  met  with  an  acci- 
dent somewhere  in  the  inland  route? 

A.     Yes. 

Q.  And  was  either  in  Newhall  Hospital  or  some 
place  after  the  wreck,  is  that  correct? 

A.     Sir? 

Q.  She  was  in  some  hospital  in  the  San  Fer- 
nando Valley  or  at  Newhall?  A.     Yes. 

Q.  And  then  you  received  word  that  she  or 
some  member  of  the  family  wanted  to  use  the  de- 
fendant Santana's  Plymouth  car  that  was  in  San 
Fernando?  A.     What? 

Q.  At  that  time  you  wanted  to  use  Mr.  San- 
tana's Plymouth  car  that  was  in  San  Fernando? 

A.     Who  want  to  use  it? 

Q.     You  or  some  member  of  your  family?  [204] 

A.  No.  When  my  wife  got  the  accident  I  phone 
her  how  she  is  and  she  say,  well,  she  is  not  very 
sick.  She  say  she  is  all  right  and  in  a  few  days  be 
out  of  the  hospital  and  then  that  time  Mr.  Santana 
he  is  in  the  tailor  shop,  because  I  phone  from  there 
and  I  tell  him  what  my  wife  say  and  my  wife  say 
the  car  is  completely  demolished  and  can  no  use 
no  more,  and  then  Mr.  Santana  say,  "Tell  your  wife 
get  my  car  up  there  and  use  it"  and  he  give  me  the 
keys  and  I  sent  the  keys  to  my  wife  in  the  hospital. 
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Q.  It  was  the  other  way  around?  You  asked 
him  for  the  keys? 

A.     No,  no;  he  gave  me  the  keys. 

The  Court:     What  difference  does  it  make? 

Q.  By  Mr.  Mandel:  Anyway,  you  asked  him 
for  the  Plymouth  car? 

A.     He  proposed  the  car  to  me. 

Q.  Whether  you  did  or  he  did  you  got  the  keys 
from  him  for  the  Plymouth  car  and  sent  them  down 
to  your  wife?  A.     Yes. 

Q.  All  right.  And  then  she  had  the  possession 
of  the  Plymouth  car  from  there  on  as  far  as  you 
know,  is  that  correct?  A.     Yes. 

Q.  Did  Mr.  Santana  at  any  time  after  that  time 
ever  have  possession  of  that  Plymouth  car?  [205] 

A.  Well,  we  come  back.  Sometimes  he  ride — 
no,  no,  he  drive  the  Dodge  car. 

Q.     The  Dodge  car?  A.     Yes,  sir. 

Q.  From  the  time  that  your  wife  received  these 
keys  in  San  Francisco  from  you  until  the  date  of 
his  arrest  Mr.  Santana  never  had  possession  of  that 
Plymouth  car,  isn't  that  correct?  A.     Yes. 

Q.     I  mean  he  never  had  possession  of  it? 

A.     No. 

Q.  Now  then,  you  rode  back  to  Los  Angeles  in 
the  Dodge  car  some  time  around  the  latter  part  of 
September  of  last  year,  is  that  correct,  September 
30th  or  October  1st  you  left  San  Francisco  ? 

A.     We  left  San  Francisco  October  3rd. 

Q.     All  right,  October  3rd.    And  you  arrived  in 
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jOs  Angeles  some  time  either  the  next  day  or  the 

ollowing  day  or  two  days  thereafter,  is  that  true? 

A.     In  what?   In  Santana's  car  you  mean? 

Q.     Yes.  A.     Yes,  I  ride  with  him. 

Q.  And  at  that  time  you  went  where  when  you 
ame  to  Los  Angeles  from  San  Francisco? 

A.     When  we  come  to  Los  Angeles?  [206] 

Q.     Yes.  A.     We  go  to  the  trailer. 

Q.     And  that  was  where — where  was  the  trailer? 

A.     My  wife's  trailer. 

Q.     But  where?  A.     Right  there. 

Q.  The  one  you  say  is  about  four  miles  away 
rom  the  city?  A.     Yes,  sir. 

Q.     Who  was  at  the  trailer  at  the  time? 

A.     Nobody. 

Q.  And  you  found  later  your  wife  had  either 
jone  to  your  in-laws  or  your  brother-in-law  or 
lomebody,  a  member  of  the  family — anyway,  she 
vas  staying  there,  is  that  correct?  A.     Yes. 

Q.  And  then  what  did  you  do  when  you  arrived 
here?  A.     Where? 

Q.  Well,  where  your  wife  was,  not  finding  her 
it  the  trailer? 

A.     She  was  over  there  at  my  sister-in-law's. 

Q.  All  right,  at  that  time  did  Mr.  Santana  tell 
^ou  that  he  wanted  to  deliver  the  Plymouth  car  to 
lis  wife  in  Mexicali?  A.     No. 

Q.  Did  you  have  a  conversation  with  him  about 
he  delivery  of  the  car  to  his  wife  in  Mexicali  ?  [207] 

A.     No. 
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Q.  How  did  you  happen  to  take  this  car  or  your 
wife  take  the  car  to  Mexicali  or  the  Valley'? 

A.     Because  he  ask  to  take  the  car  out  there. 

Q.  Yes,  he  told  you  to  deliver  the  car  to  his 
wife,  didn't  he?  A.     No,  he  didn't  say  that. 

Q.     What  did  he  ask  you  to  do  with  the  car? 

A.  He  say  to  keep  it  there  until  after  he  go  out 
there.  He  only  going  to  stay  there  two  or  three 
days  and  then  go  get  his  car. 

Q.  Only  going  to  stay  in  Los  Angeles  two  or 
three  days  and  then  go  back  to  his  home? 

A.     That  is  what  he  say. 

Q.     That  is  what  I  am  saying. 

Mr.  Mandel:  He  says  yes,  sir,  and  no,  sir — 
"Yes,  we  have  no  bananas." 

The  Court:  Don't  argue  with  the  witness  so 
much.  I  think  if  you  will  ask  your  questions  more 
directly  you  will  get  along  better. 

Q.  By  Mr.  Mandell:  Mr.  Gonzalez,  you  took 
Mr.  Santana's  car  and  left  for  the  Valley,  is  that 
right?  He  told  you  to  take  it  along  with  you  to  the 
Valley  and  he  would  come  there  within  two  or  three 
days  afterwards,  is  that  correct? 

A.     Yes.  [208] 

Q.  And  he  didn't  have  any  conversation  with 
your  wife  with  reference  to  taking  the  car,  did  he? 

A.     No,  sir. 

Q.  He  directed  his  conversation  directly  to  you, 
didn't  he?  Gave  you  the  keys  or  didn't  give  you 
the  keys,  but  at  least  told  you  to  take  the  car  and 
go  to  the  Valley? 


(Testimony  of  Alfonso  Gonzalez.) 

A.  He  don't  say  nothing  about  it  because  my 
wife  that  time  she  got  the  car  and  we  figure  to  go 
to  Brawley  to  bring  the  girl  to  go  to  school.  Ho 
say  that  we  take  the  car. 

Q.  Prior  to  that  time  you  went  with  him  to 
some  school  to  take  your  children  out  of  school,  is 
that  right?  A.     Yes. 

Q.  He  was  along  with  you  at  that  time  in  the 
Dodge  car?  A.     Yes. 

Q.  And  thereafter  you  told  him  that  or,  he  told 
you  that  he  wanted  you  to  take  the  Plymouth  car, 
which  was  then  in  the  possession  of  your  wife,  and 
take  it  to  the  Valley  ? 

A.     He  don't  say  nothing;  no. 

Q.     What  did  he  say?  A.     Nothing  at  all, 

Q.  Well,  I  thought  you  said  he  told  you  to  go 
to  the  Valley?  A.     No,  I  don't  say  that. 

The  Court:  You  said  he  told  you  to  take  the 
car  down  to  [209]  the  Valley. 

The  Witness:  He  got  the  car.  He  said  we  can 
have  the  car  to  bring  the  girl  to  the  Valley  and  keep 
the  car  until  he  come  back.*  That  is  what  he  say. 

Q.     By  Mr.  Mandel:     Until  he  came  back  where? 

A.  He  say  he  stay  here  two  or  three  days  and 
then  go  back. 

Q.  And  then  return  to  his  home  in  the  Valley, 
is  that  right?  A.     Yes,  sir. 

Q.  In  the  meantime  you  were  to  take  his  Plym- 
outh car  there?  A.     Yes. 

Q.     Did  he  give  you  at  that  time  a  ring? 

A.     No.   I  got  that  ring  long  time  before. 
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Q.  I  am  asking  you — what  do  you  mean  ''be- 
fore"?  Do  you  mean  Mr.  Santana's  ring? 

A.    Yes. 

Q.     When  did  you  get  this  ring? 

A.     In  San  Francisco. 

Q.     On  this  trip  ?  A.     On  this  trip. 

Q.     Did  you  have  an  overcoat,  too? 

A.  He  got  his  overcoat.  He  got  some  pants  and 
something  over  in  the  trailer.  [210] 

Q.  Did  he  give  you  an  overcoat  in  San  Fran- 
cisco ?  A.     No. 

The  Court:     What  did  he  give  you  the  ring  for? 

The  Witness:  He  got  two  rings  and  he  say, 
''you  keep  that  one",  and  he  give  me  the  one  ring 
to  keep.  He  got  two. 

The  Court :     He  bought  two  rings  up  there  ? 

The  Witness:  I  don't  know.  He  got  two  dia- 
mond rings  and  give  me  one.  He  said,  "You  keep 
that  one"  and  he  don't  mention  about  the  ring  to 
give  it  to  nobody. 

Q.  (By  Mr.  Mandel)  He  told  you  to  take  the 
ring  along  with  you  and  the  car  to  deliver  to  his 
wife  also.   He  gave  you  a  note,  didn't  he? 

A.     No,  sir. 

Q.  His  car  is  the  Dodge  car — did  it  need  recap- 
ping or  did  it  have  some  trouble  with  the  tires? 

A.  No,  I  don't  think  so.  The  car  is  here.  You 
will  find  the  tires. 

Q.  I  am  asking  you  did  he  have  that  conversa- 
tion about  the  tires? 

A.     No,  he  didn't  say  nothing  about  the  tires. 
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Q.  Didn't  lie  tell  you  to  take  the  ring  to  his 
wife  and  try  to  get  some  money  from  a  man  by 
the  name  of  Saragosa  in  the  Valley  so  he  could 
reeaj)  the  tires?  A.     No,  sir. 

Q.     Didn't  say  that  at  all?  [211] 

A.     No,  sir. 

Q.     Didn't  give  you  a  note  to  his  wife? 

A.     No,  sir. 

Q.     Where  were  you  to  take  the  car  to? 

A.     Sir? 

Q.     Where  were  you  to  take  the  car? 

A.     Where  we  take  it? 

Q.  Where  were  you  going  with  the  Plymouth 
car?  A.     To  my  home. 

A.     And  leave  the  car  at  your  home? 

A.     Yes,  sir. 

Q.     You  were  not  going  to  take  it  to  his  wife? 

A.     No. 

Q.  Your  wife  did  go  to  his  wife  in  Mexicala, 
though,  didn't  she,  with  the  car  or  went  there? 

A.  How^  can  she  go  to  Mexicala  that  time  ?  I  got 
the  car.  She  is  over  there  in  my  daughter's  place 
because  she  is  sick  that  time. 

Q.     I  am  asking  you,  Mr.  Gonzalez 

The  Court:  Did  your  wife  go  down  to  see  San- 
tana's  wife  at  Mexicala? 

The  Witness:     No,  not  that  I  know  of. 

Q.     (By  Mr.  Mandel)     You  did  not  know  that? 

A.     No,  sir. 

Q.  Didn't  your  wife  go  to  see  her  in  Mexicala 
and  tell  [212]  her  that  she  was  sorry  she  could  not 
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bring  her  the  car  because  she  was  ill  and  that  she 

would  come  there  the  following  day  \\4th  the  car? 

Mrs.  Root:  Just  a  minute.  AVe  will  object  to 
that  on  the  ground  it  is  a  compound  question  calling 
for  two  answers  and  is  also  hearsay. 

The  Court:     Counsel  has  a  habit  of  that. 

Q.  (By  Mr.  Mandel)  Or  did  you — isn't  it  a 
matter  of  fact — didn't  your  wife  go  with  the  Plym- 
outh car  to  Mrs.  Santana's  home  in  Mexicala? 

A.     What  did  you  say? 

The  Court:  Did  you  wife  go  down  to  Mexicala 
with  the  Plymouth  car  to  see  Santana's  wife? 

The  Witness:     I  got  the  car  on  my  ranch. 

The  Court:     All  the  time? 

The  Witness :  All  the  time.  I  leave  my  wife  over 
there  and  in  my  son's  place,  and  I  took  the  car 
to  the  ranch. 

Q.  (By  Mr.  Mandel)  To  you  knowledge  she 
never  went  to  Mexicala  to  see  Mrs.  Santana? 

A.     N'ot  that  I  know  of.   How  can  she  go? 

Q.  I  am  asking  you.  She  never  went  there  to 
see  her? 

The  Court:     As  far  as  you  know? 

The  Witness:     Xo,  I  don't  know. 

Q.  (By  Mr.  Mandel)  Then  afterwards  your 
wife  came  back  with  the  Plymouth  car  to  Los 
Angeles,  is  that  right?  [213]  A.     After  what? 

Q.  I  say,  after  that,  sometime  in  October  after 
the  5th  or  6th,  your  wife  left  the  Valley  for  Los 
Angeles  again  with  the  Plymouth  car,  is  that  cor- 
rect ?  A.     Yes. 
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Q.  Was  that  according  to  the  instructions  of 
Mr.  Santana? 

Mrs.  Root:     I  object  to  that. 

Q.  (By  Mr.  Manclel)  Did  he  tell  you  to  do 
that?  A.     Who? 

Q.     Mr.  S.antana. 

A.  He  don't  say  can  do  it  or  not.  He  loan  us 
the  car.    That  is  all. 

Q.  Didn't  he  tell  you  the  speciiic  purjDOse  for 
taking  the  car  was  to  take  it  to  his  wife  in  Mexi- 
cala?  A.     No,  he  don't  say  that. 

Q.  And  that  he  would  be  there  in  two  or  three 
days  with  his  own  car,  is  that  right? 

A.    Yes. 

Q.  By  the  way,  when  you  left  on  the  5th  of 
October  for  the  Valley  where  was  the  suitcase  ? 
This  suitcase  in  evidence  here?  Do  you  see  this 
suitcase  here?  A.    Yes,  sir. 

Q.     Where  was  that  suitcase? 

A.     In  the  trailer.  [214] 

Q.     In  the  trailer?  A.     Yes. 

Q.     You  left  for  the  Valley  on  October  5th? 

A.     Yes. 

The  Court:  You  did  not  take  the  suitcase  with 
you? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Mandel)  You  did  not  take  the  suit- 
case at  all?  A.     No. 

Q.     What  was  in  the  suitcase  at  that  time? 

A.  Some,  she — my  wife  open  the  suitcase  over 
there  and  she  took  the  tools  and  give  it  to  me. 
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The  Court :  When  you  left  the  trailer  there  were 
no  tools  in  the  suitcase? 

The  Witness;     She  give  me  from  the  suitcase. 

The  Court :     She  took  them  out  ? 

The  Witness:     Yes,  sir. 

The  Court:     And  you  took  them  with  you? 

The  Witness:     Yes,  sir. 

The  Court:  So  all  that  was  left  in  the  suitcase 
was  some  dirty  clothing  ? 

The  Witness:  I  think  so — I  think  she  got  som.e- 
thing  over  there. 

Q.  (By  Mr.  Mandel)  That  was  on  the  5th  of 
October?  A.     Yes,  sir.  [215] 

Q.     And  you  did  not  see  the  suitcase  after  that? 

A.     No,  sir. 

Q.  You  don't  know  how  the  suitcase  came  into 
the  possession  of  Mrs.  Gonzalez,  your  wife,  do  you? 

A.     No. 

Q.     How  is  that?  A.     What  you  say? 

Q.  You  never  saw — you  don't  know  how  that 
suitcase  happened  to  be  in  the  possesion  of  Mrs. 
Gonzalez,  your  wife,  in  the  Plymouth  car  when  she 
was  arrested?  A.     Xo,  I  don't  know. 

Q.     How  is  that? 

A.     I  don't  know  nothing. 

Q.     You  don't  know  anything  about  that? 

A.     I  don't  understand — what  do  you  say? 

The  Court:  He  is  asking  you  when  you  left 
Imperial  Valley — when  you  went  to  Imperial  Valley 
you  stayed  there,  didn't  you? 

The  Witness:     Yes,  sir. 
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The  Court:  And  your  wife  came  back  to  Los 
Angeles  ? 

The  Witness:     A^es,  sir. 

The  Court :  And  you  wife  was  arrested  with  the 
suitcase  in  the  car? 

The  Witness:     Yes,  sir. 

The  Court:  And  you  don't  how  how  the  suitcase 
got  [216]  from  the  trailer  back  into  the  Plymouth, 
do  you? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Mandel)  Do  you  know  Luis?  You 
mentioned  to  Government  counsel — he  asked  you  if 
you  knew  Luis.    I  did  not  get  his  name. 

^Er.  Binns:     Villalva. 

0.  (By  Mr.  Mandel)  Is  he  related  to  you,  this 
Luis  Villalva?  A.     Yes. 

Q.     Through  your  vdfe  ?  A.     Yes,  sir. 

Q.     It  is  your  wife's  brother? 

A.     Yes,  sir. 

Q.     Is  he  a  short  man,  rather  short? 

A.  Well,  he  is  about,  I  think,  around  five  feet 
and  five  or  six  inches,  something  like  that. 

Q.  You  saw  the  man  Sanford  testify  yesterday 
in  court?  A.     No,  sir. 

Q.     You  were  not  in  the  courtroom  yesterday? 

A.     Sir? 

The  Court :  The  man  that  testified  from  the  jail, 
did  you  see  him? 

The  Witness:     Yes,  sir. 

The  Court:     Here  in  the  courtroom?  [217] 

The  Witness:     Yes,  sir. 
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Q.  (By  Mr.  Mandel)  Did  you  ever  see  him 
before?  A.     No,  sir. 

Q.  Never  saw  him  in  company  of  one  of  your 
brother-in-laws,  Luis?  A.     No,  sir. 

Q.     At  no  time?  A.     No,  sir. 

Q.  This  picture  that  you  were  in  with  Santana 
and  some  other  individual,  you  are  in  this  picture, 
in  this  photograph,  are  you  not?  A.     Yes,  sir. 

Q.     Well,  look  at  it  first. 

A.    Yes,  that  is  me. 

Q.     That  is  you  at  the  end,  extreme  left  ? 

A.     Yes,  sir. 

Q.     Who  is  the  other  gentleman? 

A.     My  brother. 

Q.     Your  brother?  A.     Yes,  sir. 

Q.     Is  that  Jose  Gonzalez? 

A.     No,  Roman  Gonzalez. 

Q.  Was  that  taken  here  in  Los  Angeles  or  in 
San  Francisco? 

A.     No,  taken  in  San  Francisco.  [218] 

Q.     Some  bar  up  there? 

A.     A  restaurant  there. 

Q.  By  the  way,  during  the  entire  tri]:>  from  here 
to — from  Westmoreland  to  IjOs  Angeles  and  from 
Los  Angeles  to  San  Francisco  and  all  the  subse- 
quent trips,  was  there  ever  any  discussion  with  Mr. 
Santana  that  you  had  with  him  about  anything 
other  than  what  you  have  testified,  as  far  as  the 
car  is  concerned?  A.     Sir? 

Q.  I  will  try  to  break  it  down.  During  the  entire 
time  that  you  were  with  Santana,  from  the  time  you 
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left  your  home  in  Westmoreland  up  until  the  time 
that  you  went  to  Imperial  Valley  on  the  return  trip 
in  October,  what  transactions  did  you  have  with 
Mr.  Santana?  What  Avas  the  purpose  of  his  busi- 
ness with  you? 

A.     He  come  to  buy  a  truck. 

Q.     To  buy  a  truck?  A.     Yes,  sir. 

Q.  That  was  his  sole  and  only  reason  for  coming 
here,  is  that  correct?  A.     Yes. 

Mrs.  Root:  AVait  a  minute;  he  would  not  know 
that. 

Mr.  Mandel :     All  right. 

Mrs.  Root :  Objected  to  on  the  ground  it  calls 
for  a  conclusion.  [219] 

The  Court:  That  is  what  he  testified  to,  that 
he  came  up  here  for  a  truck  and  ended  up  in  San 
Francisco. 

Mrs.  Root:  I  was  only  thinking  of  the  ''sole 
and  only  purpose."  I  could  not  see  how  this  gentle- 
man could  read  his  mind.  I  will  withdraw  the 
objection. 

Mr.  Mandel:     That  is  all. 

Q.  (By  Mr.  Binns)  How  far  is  Mexicala  from 
Brawley  ? 

A.     From  Brawley  is  is  around  30-some  miles. 

Q.  How  many  times  did  you  go  to  Mexicala  in 
1945?  A.     In  1945? 

Q.     Yes. 

A.     Oh,  I  think  I  go  four  or  five  times. 

Q.     Do  you  have  to  cross  the  border  each  time? 

A.     Yes,  sir. 
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Q.     Mexicala  is  in  Mexico?  A.     Yes,  sir. 

Q.  Did  you  see  Santana  every  time  you  went 
over  there?  A.     No,  sir. 

Q.     How  many  times  did  you  see  Santana? 

A.     Well,  I  see  Santana  up  there  two  times. 

Q.  Did  you  know  Santana  was  raising  opium 
on  his  ranch? 

A.     No,  sir,  I  don't  know  nothina;. 

Q.     After  your  wife  gave  you  these  tools 

Mr.  Mandel:  If  your  Honor  please,  we  take  ex- 
ception to  [220]  that.  There  is  no  evidence  upon 
which  to  base  such  a  question. 

The  Court:  And  furthermore,  I  did  not  know 
that  you  "raised  opium". 

Mr.  Mandel:     I  didn't  think  so  either. 

Q.  (By  Mr.  Binns)  After  you  took  the  tools 
out  of  the  suitcase  did  you  put  them  in  the  back 
of  the  Plymouth  car  ?  A.     Yes. 

Q.     And  that  is  where  they  were? 

A.     Yes,  sir. 

Q.  And  you  say  that  because  you  knew  that 
the  tools  in  the  Plymouth  were  not  in  good  condi- 
tion? A.     Yes,  sir. 

Q.  Now,  you  testified  to  conversations  with  Mr. 
Santana.   Does  he  speak  English?  A.     Yes. 

Q.     Did  you  talk  to  him  in  English? 

A.     He  speak  better  than  I. 

Mr.  Binns:     That  is  enough. 

The  Court:     Do  you  own  this  trailer? 

The  Witness:     Sir? 

The  Court:     Who  does  the  trailer  belong  to? 
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The  Witness:     To  my  wife. 

The  Court:     You  keep  it  there  all  the  time? 

The  Witness:     Yes,  sir. 

The  Court:  So  that  you  have  a  place  to  come  to 
when  [221]  you  come  from  the  Imperial  Valley  up 
here?  You  always  have  a  place  to  stay? 

The  Witness :  She  is  on  vacation.  She  bring  the 
trailer  on  vacation,  summer  time.  Too  hot  up  there 
and  doctor  tell  her  to  come. 

The  Court :     She  was  renting  it  for  the  summer  ? 

The  Witness:     Yes,  sir. 

The  Court:     She  does  not  owti  the  trailer? 

The  Witness :     Yes,  she  owns  the  trailer. 

The  Court :     And  still  owns  it  ? 

The  Witness:     Yes,  sir. 

The  Court:     And  it  is  still  out  there? 

The  Witness:     Yes,  sir. 

The  Court:  So  that  when  she  came  from  the 
Valley  she  had  a  place  to  stop? 

The  Witness:  She  is  here — she  never  go  back  to 
the  Valley. 

The  Court:  But  I  know  last  October  that  was 
the  situation? 

The  Witness:     Oh,  yes. 

The  Court :     It  is  not  hot  in  October. 

The  Witness:  She  is  using  the  trailer  because 
she  is  living  over  there  with  the   sister-in-law. 

The  Court:  But  when  you  came  up  you  knew 
you  had  a  trailer  to  go  to,  didn't  you?  [222] 

The  Witness :     Oh,  yes. 


(Testimony  of  Alfonso  Gonzalez.) 

The  Court :  And  then  when  you  left  Los  Angeles 
for  San  Francisco  still  the  trailer  was  there? 

The  Witness :     Yes,  sir. 

The  Court:  And  it  was  there  for  you  when  you 
came  back  to  it? 

The  Wil^ess:     Yes,  sir. 

The  Court:  And  then  when  you  came  back  your 
wife  went  to  her  sister-in-law's? 

The  Witness:     Yes,  sir. 

The  Court :     And  you  let  Santana  use  the  trailer  ? 

The  Witness:     Yes,  sir. 

The  Court:  So  you  have  a  home  in  Westmore- 
land? 

The  Witness:     Yes,  sir. 

The  Court :  And  then  you  have  a  trailer  up  here 
where  you  can  stay? 

The  Witness:  No,  because  my  wife  she  is  the 
only  one  to  come  here  in  the  summer  time.  I  stay 
in  the  Valley  all  the  time. 

The  Court:  I  know,  but  she  has  a  place  she  can 
come  to  any  time  she  desires? 

The  Witness :     Yes. 

The  Court :     You  do  not  rent  it  to  anybody  ? 

The  Witness:     No,  sir. 

The  Court:  It  is  just  for  her  use  or  your  use 
if  you  [223]  happen  to  come  up  here? 

The  Witness:     Yes,  sir. 

Mr.  Mandel:  I  should  like  to  ask  one  or  tw^o 
questions,  if  your  Honor  please. 

Q.  Mr.  Santana  never  paid  your  wife  any  rental, 
did  he?  A.     Sir? 
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Q.  Mr.  Santana  did  not  pay  your  wife  rent  for 
the  trailer,  for  the  use  of  the  trailer'? 

A.     They  give  $10.00  for  it. 

Q.     $10.00?  A.    Yes,  sir. 

Q.     $10.00  for  what? 

A.  Mr.  Santana  he  asked  me — he  say,  "You  let 
me  stay  in  the  trailer  a  few^  days"  and  I  tell  him 
that  is  my  wife 's  trailer.  I  tell  my  wife  maybe  don 't 
let  him  but  he  better  talk  to  her  when  we  go  over 
to  my  sister-in-law  to  get  the  kid.  That  is  what 
he  talk  about,  the  trailer. 

Q.     As  a  matter  of  fact,  you  got  $10.00  from  him  ? 

A.     No,  I  don't  got  it. 

Q.  Please,  Mr.  Gonzalez,  I  haven't  asked  the 
question  yet.  If  your  Honor  please,  I  w^as  about  to 
ask  this  question :  You  got  $10.00  from  Mr.  Santana 
for  the  purchase  of  gasoline  that  you  were  going 
to  use  with  the  Plymouth  car  in  going  to  the  Valley, 
isn't  that  right?  [224]  A.     No,  sir. 

Q.  I  thought  you  said  before  when  the  court 
questioned  you  that  the  trailer  was  not  being  rented 
to  anyone?  A.     I  don't  say  that. 

Q.     Then  I  am  in  error. 

Which  is  it  then,  that  the  trailer  was  for  rent 
or  that  it  was  not  for  rent?  A.     No,  sir. 

Q.     Which  is  it? 

A.     I  don't  understand  you. 

Q.  Was  you  wife  renting  the  trailer  or  wasn't 
she?  A.     To  who? 

Q.     To  anyone?  A.     No. 

Q.  She  did  not  rent  it  to  Mr.  Santana  either, 
then,  is  that  what  you  mean? 
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A.  He  gave  her  $10.00.  He  gave  $10.00  to  her 
to  let  him  stay  there  a  few  days.  That  is  what  he 
says. 

Q.  Who  paid  for  the  gasoline  for  your  trip  to 
the  Valley?  A.     I  did. 

Q.     You  paid  for  the  gasoline?  A.     Yes. 

Q.     He  did  not  give  you  $10.00  for  the  trip? 

A.     No,  he  don't  give  me  nothing.  [225] 

Q.  By  the  way,  what  did  Mr.  Santana  say  to 
you  in  English?  You  say  he  speaks  English.  How 
did  he  say  it?  Will  you  repeat  the  words. 

A.  He  don't  say  nothing  to  me  in  English.  I 
know  he  speak  English. 

Q.  Did  you  ever  hear  him  speak  English?  Just 
use  the  words  that  he  used. 

A.     To  say  what? 

Q.     Anything.  A.     Well,  you  ask  him. 

Q.     I  am  asking  you  what  did  he  say  in  English? 

A.     What  do  you  mean  you  are  asking  me  ? 

The  Court:  Counsel,  he  cannot  tell  you  all  the 
words  that  he  might  have"  heard  him  use, 

Q.  (By  Mr.  Mandel)  AVhat  do  you  remember 
that  he  said  in  English? 

A.  Well,  like  you  say — like  I  say,  like  everybody 
say. 

Q.     What? 

Q.  I  don't  know  nothing  exactly  what  he  say  but 
I  know  he  speak  English. 

Q.     Well,  what  did  he  say? 

A.     Whatever  I  say — whatever  you  say. 

Q.     Give  me  just  one  thing. 
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A.  In  kind  of  deal  he  make — deal  to  American 
people  and  lie  make  it  better  than  I.  [226] 

Q.  Will  you  tell  me  one  single  thing  he  said  in 
English  ? 

A.     I  don't  want  to  lie  to  you. 

Q.     I  don't  ^Yant  you  to  lie. 

A.  Well,  I  don't  know  what  he  say  but  he  speak 
English.  That  is  all  I  know.  What  I  am  going  to 
tell  you.  He  say  something.  I  don't  remember  what 
word  he  say.    He  say  plenty. 

Mr.  Mandel:     That  is  all. 

A.     And  you  know  very  well  he  speak  English. 

Mr.  Mandel:  Your  Honor,  I  take  exception  to 
the  remark.  I  spoke  to  my  client  entirely  in  Spanish 
all  the  time. 

The  Court :     What  difference  does  it  make  ? 

Mr.  Mandel :  He  says  I  know  he  speaks  English, 
which  is  entirely  wrong. 

The  Court:  Counsel,  if  you  want  to  take  the 
oath  and  go  on  the  witness  stand  you  may  do  so, 
but  what  difference  does  it  make,  whether  he  speaks 
English  or  Spanish? 

Mr.  Mandel :     That  is  all. 

Redirect  Examination 

By  Mrs.  Root : 

Q.  Mr.  Gonzalez,  what  was  the  last  day  that 
you  rode  in  the  Dodge  car  ?  Do  you  recall  the  date  ? 

A.     Yes.  [227] 

Q.     When  was  it?  A.     The  5th. 

Q.     Of  October?  A.     Of  October. 


(Testimony  of  Alfonso  Gonzalez.) 

Q.     That  is  all. 

The  Court:  What  did  your  wife  come  back  to 
Los  Angeles  for? 

The  Witness:     To  see  the  doctor. 

The  Court:  You  went  down  there  to  put  the 
children  in  school? 

The  Witness:     Yes,  sir. 

The  Court:  And  as  quick  as  you  got  down  there 
your  wife  came  back? 

The  AYitness:     No,  she  stay  four  days,  I  think. 

The  Court:     Four  days? 

The  Witness:     Yes. 

The  Court :     That  is  all. 

Mr.  Binns :     No  further  questions. 

Mrs.  Root :     Mrs.  Macias. 


HELEN  MACIAS, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant Gonzalez,  having  been  first  duly  sworn,  wa^ 
examined  and  testified  as  follows:  [228] 

The  Clerk:     State  your  full  name,  please. 
The  Witness:     Helen  Macias. 

Direct  Examination 

By  Mrs.  Root: 

Q.     Mrs.  Macias,  you  are  the  sister  of  the  de- 
fendant Josephine  Gonzalez?  A.     I  am. 
Q.    And  you  live  where,  please? 
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A.     I  live  at  471  West  45th  Street. 

Q.     Los  Angeles'?  A.     Los  Angeles. 

Q.  And  calling  your  attention  to  the  first  part  of 
)ctober  and  after  the  20th  of  September  of  last 
ear,  did  you  see  your  sister?  A.     Yes. 

Q.     Where,  please?  A.     At  my  home. 

Q.  And  do  you  recall  the  date  that  she  actually 
rrived  at  your  home  to  stay  with  you  for  a  few 
ays  ? 

A.     It  was  on  the  23rd  of  September. 

Q.  And  can  you  describe  her  appearance  at  that 
ime?  Li  other  words,  had  she  been  in  an  acci- 
ient? 

A.  Yes.  She  was  leaning  on  a  cane  and  she 
vas — she  looked  very  badly. 

Q.  And  she  remained  there  with  you  until  what 
Late?  [229] 

A.     She  stayed  with  me  until  the  5th  of  October. 

Q.  At  any  time  that  your  sister  was  there  in 
^our  home  did  you  see  the  suitcase  that  is  marked 
IS  Government's  Exhibit  in  this  courtroom? 

A.     I  did  not. 

Q.  During  the  time  that  your  sister  Josephine 
jronzales  remained  with  you  did  you  see  Mr.  San- 
ana?   The  other  defendant  in  this  action? 

A.     Yes,  I  did. 

Q.     When  and  where? 

A.     On  October  4th  he  came  over  to  my  house. 

Q.     Who  were  the  persons  present  ? 

A.  Mrs.  Gonzales,  Mr.  Gonzales,  Mrs.  Gonzelez' 
crandchildren  and  mvself. 
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Q.  And  was  there  a  conversation  at  that  time 
as  between  Mr.  Santana  and  Mr.  and  Mrs.  Gonzales  ? 

A.     There  was. 

Q.     Was  it  in  regard  to  a  trailer? 

A.     Yes. 

Q.  Tell  us  about  that.  What  did  Mr.  Santana 
say  and  what  did  Mrs.  Gonzales  say  ? 

A.  Mr.  Santana  said  that  he  was  looking  for  a 
place  to  stay  Avhere  it  was  safe  because  he  carried 
large  amounts  of  money  on  his  person.  He  came  to 
purchase  cars  and  he  wanted  a  safe  place  to  stay  at. 
My  sister  told  him  that  he  had  her  [230]  trailer  but 
she  didn't  rent  it.  He  insisted  on  her  accepting 
some  money  and  letting  him  stay  there  and  he  pre- 
sented a  $10.00  bill.  She  finally  told  him  that  he 
could  stay  there. 

Q.  Was  there  any  period  of  time  mentioned  as 
to  how  long  Mr.  Santana  was  to  stay  in  the  trailer  1 

A.     No. 

Q.     Did  you  see  him  give  her  the  $10.00  bill? 

A.     Yes,  I  did. 

Q.     After  that  conversation?  A.     Yes. 

Q.  Now,  when  your  sister  left  your  premises, 
your  house,  did  she  leave  with  Mr.  Gonzalez,  her 
husband  ?  A.     Yes. 

Q.     And  how  did  she  go,  please? 

A.  They  left  in  the  Plymouth  car  belonging  to 
Mr.  Santana.  The  reason  I  saw  that  car  was  that 
day  they  had  gone  to  bring  the  little  child  from 
school  and  I  packed  her  belongings — her  grand- 
daughter, Mrs.  Gonzalez'  granddaughter.    I  packed 
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her  clothes  into  a  little  kit  bag,  canvas,  and  Mrs. 
Gronzalez  was  quite  bad.  She  was  leaning  still  on 
the  cane,  so  I  took  the  suitcase  to  the  Plymouth  car. 

Q.  Did  you  take  the  suitcase  that  is  marked  as 
an  exhibit  here  ?  A.     No. 

Q.     It  was  not  her  suitcase  ?  [231] 

A.  There  was  no  suitcase  except  the  kit  that  I 
took  to  the  car. 

Q.  Now,  did  you  know  of  your  own  knowledge 
that  Mrs.  Gonzalez  was  under  treatment  of  a  doctor 
here  in  this  community?  A.     I  did. 

Q.  By  the  way,  will  you  tell  us  whether  or  not 
Luis  Villalva  is  a  relative  of  yours? 

A.     He  is  a  brother. 

Q.  Did  you  see  him  any  time  during  October, 
from  the  1st  to  the  8th?  A.     No,  I  did  not. 

Q.  Did  you  see  this  Dodge  blue  car  that  Mr. 
Santana  was  driving  at  any  time?  A.     No. 

Q.  Would  you  mind  describing  the  appearance 
of  Luis  Villalva? 

A.  He  is  about  five  feet  six  inches  and  weighs 
about  100  pounds.    He  has  a  thin,  long  face. 

Q.     Anything  about  his  mouth?  A.     No. 

Q.  I  believe  the  witness  used  the  word  "hitch". 
I  never  did  get  it.  Did  you  hear  what  the  witness 
said  in  his  description?  A.     Yes.  [232] 

Q.     Did  you  know  what  he  meant  by  it? 

A.  He  mentioned  there  was  a  disfigurement  in 
his  mouth. 

Q.  Well,  does  your  brother  have  a  disfigurement 
about  his  mouth?  A.     He  has  not. 
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Mrs.    Root:     That    is    all.     You    may    examine, 
counsel. 

Cross-Examination 
By  Mr.  Binns: 

Q.  AYhen  was  the  last  time  you  saw  your 
brother  ? 

A.  It  was  in  some  time  of  last  year,  in  Olive 
View  Sanitarium. 

Q.     Can  you  tell  us  when? 

A.  Well,  I  believe  it  was  at  the  time  that  he 
was  staying  there. 

Q.     When  was  that? 

A.     Well,  I  really  don't  know  what  date. 

Q.     Was  that  in  June  or  July,  or  when  was  it? 

A.     I  would  not  know,  sir. 

Q.  Do  you  loiow  if  it  was  the  first  part  of  last 
3^ear?  A.     It  could  have  been. 

Q.  Could  it  have  been  in  the  last  part  of  last 
year? 

A.  Well,  I  don't  really  know,  because  we  made 
several  visits  there.  We  used  to  go  there  on  Sun- 
days. 

The  Court:     You  say  he  is  in  a  sanitarium? 

The  Witness:     He  was  in  the  sanitarium.  [233] 

Q.  By  Mr.  Binns:  Do  you  know  if  you  saw 
your  brother  in  October? 

A.  If  I  had  seen  him  I  would  have  known  it, 
yes. 

Q.     But  you  don't  know  if  you  did  or  not? 

A.     I  did  not  see  him. 

Q.     You  did  not  see  him  in  October  ? 


(Testimony  of  Helen  Macias.) 

A.     No,  sir,  I  did  not. 

Q.  The  last  time  you  saw  him  he  didn't  have 
any  itch,  signs  of  itch  on  liis  face,  did  he"? 

A.     No,  sir,  he  never  did. 

Q.  But  you  don't  know  for  sure  when  you  did 
see  him  last? 

A.     Well,  I  might  have  seen  him  before  October. 

Q.     Have  you  seen  him  since  this  case  started? 

A.     No,  sir. 

Q.     Do  you  know  where  he  is? 

A.  Well,  I  believe  he  is — his  wife  was  at  Majile 
Street,  but  they  don't  visit  us. 

Q.     And  you  don't  visit  them? 

A.     No,  we  don't  make  visits. 

Q.     And  you  don't  know  w^here  he  is  now? 

A.     No,  sir,  I  don't. 

Mr.  Binns:     That  is  all.  [234] 

Redirect  Examination 
By  Mrs.  Root: 

Q.  As  to  this  Olive  View  Sanitarium,  that  is 
a  sanitarium  for  tuberculosis  patients,  is  it  not? 

A.     Yes,  sir. 

Q.     Maintained  by  the  Comity  of  Los  Angeles? 

A.     Yes. 

Mrs.  Root :     That  is  all. 

Recross-Examination 
By  Mr.  Mandel : 

Q.  I  would  like  to  ask  a  few  questions,  Mrs. 
Macias.  When  your  sister,  Mrs.  Gonzalez — she  is 
your  sister,  is  she  ?  A.     Yes. 
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Q.  Had  this  accident  in  the  Valley,  she  had  the 
valise  with  her,  did  she  not? 

A.  I  never  saw  the  suitcase  until  I  saw  it  in 
court. 

Q.     Didn't  she  have  it  in  her  possession? 

A.     No,  sir. 

Q.     Do  you  know  that? 

A.  I  do  not  know  that  because  I  had  not  seen 
it  until  they  brought  it  here  in  court. 

Q.  You  have  no  knowledge  as  to  whether  she 
did  or  did  not  have  the  valise? 

A.  I  know  she  didn't  have  the  suitcase  because 
she  was  [235]  using  some  of  my  nightgowns  to  stay 
in  bed  at  home. 

Q.     When  was  that? 

A.  During — from  the  23rd  of  September  to  the 
5th  of  October. 

Q.     Were  you  with  her  all  that  time? 

A.     Yes,  I  was. 

Q.  It  was  prior  to  the  time  she  had  the  acci- 
dent, prior  to  the  23rd  of  October? 

A.     It  was  prior  to  the  23rd  of  September. 

Q.     And  you  were  not  with  her  at  that  time? 

A.     No,  sir,  I  was  not. 

Q.  You  don't  know  whether  she  had  the  valise 
at  that  time?  A.     No,  I  do  not  know. 

Q.  Were  you  present  when  Mr.  Gonzalez,  your 
brother-in-law,  and  Mrs.  Gonzalez,  your  sister,  and 
Mr.  Santana  left  for  San  Francisco  from  Los  An- 
geles? A.     No,  sir,  I  was  not. 

Q.     Were  they  at  your  house?   Mr.  Santana  and 
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!^Ir.  Gonzalez  and  Mrs.  Gonzalez,  were  they  at  your 

louse  before  they  left  for  San  Francisco? 

A.     No,  sir,  they  were  not. 

Q.     You  did  not  see  Mr.  Santana  before  that? 

A.  No,  until  the  4th  of  October  was  the  first 
;ime  that  he  was  introduced  to  nie.  [236] 

Q.  Now,  you  say  you  saw  $10.00  given  to  Mrs. 
jonzalez  ?  A.     Yes. 

Q.  As  a  matter  of  fact,  didn't  Mr.  Gonzalez  re- 
ceive $10.00  for  gasoline  going  down  to  the  Valley? 

A.     No,  sir;  he  gave  the  $10.00  to  Mrs.  Gonzalez. 

Q.     You  saw  that  transaction  yourself? 

A.  I  saw  the  $10.00  go  from  him  to  Mrs.  Gon- 
zalez. 

Q.  All  right.  Now  then,  you  heard  the  conver- 
sation then  with  Mrs.  Gonzalez  and  Mr.  Santana  at 
:hat  time?  A.     Yes,  sir. 

Q.     Just  before  they  departed? 

A.     Yes,  sir. 

Q.     What  was  the  conversation? 

A.  Well,  it  was  that  he  was  looking  for  a  place 
to  stay. 

Q.  I  am  not  speaking  about  that — about  going 
;o  Mexico? 

A.     That  was  the  conversation  that  took  place. 

Q.     Is  that  all  the  conversation  that  took  place? 

A.     And  the  rental — he  wanted  a  place  to  rent. 

The  Court:  Was  there  any  conversation  about 
;he  trip  back  to  Mexico  in  the  Plymouth  car? 

The  Witness:  No,  sir,  there  was  nothing  men- 
:ioned. 
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The  Court:     In  your  presence? 

The  Witness:     In  my  presence.  [237] 

The  Court:  You  don't  know  what  arrangement 
they  made  about  the  use  of  the  Plymouth  auto- 
mobile ? 

The  Witness:  No,  sir,  I  do  not — oh,  yes,  on  the 
use  of  the  Phanouth  she  mentioned  if  she  could 
borrow  the  ear  because  there  was  a  Greyhound 
strike  and  there  was  no  way  for  her  to  take  the 
children  back  to  school. 

Q.  By  Mr.  Mandel:  What  else  was  said  about 
that?  A.     Well,  I  believe  that  was  all. 

Q.  Did  he  tell  her  to  bring  the  car  back  from 
the  Valley? 

A.  No,  sir,  he  didn't  say  anything  about  bring- 
ing the  car  back.  He  did  not  say  anything  about 
taking  the  car  there  either.  He  just  loaned  her  the 
car. 

Q.  You  did  not  hear  him  say  anything  about  the 
fact  that  he  was  going  to  the  Valley  within  two  or 
three  days  thereafter? 

A.  He  said  he  was  going  to  j^urchase  some  cars 
and  then  he  would  be  back,  but  I  don't  know  where 
he  came  from  or  where  he  was  going. 

Q.  When  did  you  say  he  was  going  to  purchase 
some  cars?   On  October  4th  or  5th? 

A.  On  October  4th.  He  asked  me  if  I  owned  a 
car  and  I  told  him  no. 

Q.  He  asked  you  and  then  he  said  he  was  going 
to  purchase  some  cars  at  that  time? 

A.     Yes,  sir.  [238] 
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Q.     And  that  was  on  October  4th,  you  say? 

A.     That  is  right. 

Mr.  Mandel :     That  is  all. 

Mrs.  Root:     That  is  all. 

Q.     By  Mr.   Binns:     I   might   ask  you,   do   you 
know  Roman  Gonzalez  in  San  Francisco? 

A.     No,  sir,  I  don't. 

Mr.  Binns:     That  is  all. 

Mrs.  Root:     Carmen    Gallardo. 


CARMEN  GALLARDO 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant Gonzalez,  having  been  first  duly  sworn,  Avas 
examined  and  testified  as  follows: 

The  Clerk :     State  your  name,  please. 
The  Witness:     Carmen  Gallardo. 
The  Clerk:     Is  it  Miss  or  Mrs.  ? 
The  Witness:     Miss. 

Direct  Examination 

By  Mrs.  Root: 

Q.  AVhat  is  your  relationship  to  Josephine  Gon- 
zalez? A.     She  is  my  mother-in-law. 

Q.  Then  you  are  Mrs.  Gallardo?  A.     Yes. 

Q.  Where  do  you  live? 

A.  I  live  in  Westmoreland.  [239] 

Q.  You  live  in  Westmoreland,  California? 

A.  Yes. 

Q.  That  is  in  the  Imperial  Valley? 
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A.    Yes. 

Q.  Now,  calling-  your  attention  to  October  5th, 
did  you  see  Mrs.  Gonzalez  at  Westmoreland? 

A.     Yes. 

Q.  And  did  she  return  your  child  to  you  as  of 
October  5th?  A.     Yes. 

Q.  Did  you  see  what  belongings  she  had  when 
she  arrived  at  AYestmoreland  on  October  5th  I 

A.     Yes. 

Q.  Did  she  have  the  suitcase  that  is  marked  as 
Government's  Exhibit?  A.     Xo. 

Q.  Did  you  see  that  suitcase  at  all  on  October 
5th  ?  A.     No. 

Q.    Have  you  ever  seen  it  before? 

A.    Yes. 

Q.     Where?  A.     Here  in  Los  Angeles. 

The  Court :  Did  you  ever  see  it  in  the  possession 
of  your  mother-in-law,  Mrs.  Gonzales? 

The  Witness :  Not  at  the  time  she  was  in  West- 
moreland. [240] 

The  Court:  Did  you  ever  see  it  in  Westmore- 
land? 

The  Witness :     No,  sir. 

The  Court:  The  only  time  you  have  seen  it  was 
in  Los  Angeles? 

The  Witness:     Yes,  sir. 

The  Court:     Since  she  got  into  this  trouble? 

The  Witness:  No.  I  saw  it  way  before  she  got 
into  this  trouble. 

The  Court:     You  did? 

The  Witness:     Yes. 
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The  Court :     Did  you  see  her  using  it  ? 

The  Witness:  Well,  when  she  was  staying  there 
I  saw  it.    She  bought  the  suitcase  here. 

The  Court :     And  you  have  seen  it  in  the  trailer  ? 

The  Witness:     Yes. 

A  Juror:     Louder. 

The  Court:     You  saw  it  in  the  trailer,  did  you? 

The  Witness:     Yes,  sir. 

The  Court :     Your  answer  is  yes  ? 

The  Witness:     Yes,  sir. 

A  Juror:     I  can't  hear  her. 

The  Witness : '    I  am  sorry. 

The  Court :     I  wish  you  would  speak  up. 

Q.  By  Mrs.  Eoot:  Did  you  see  Mrs.  Gonzalez, 
your  mother-in-law,  when  she  left  from  Imperial 
Valley  on  or  about  [241]  October  9th? 

A.     Yes. 

Q.  Did  she  have  the  suitcase  marked  as  an  ex- 
hibit in  this  case  with  her  at  that  time? 

A.     Xo. 

Mrs.  Root:  That  is  all,  counsel.  You  may  ex- 
amine. 

Cross-Examination 

By  Mr.  Binns: 

Q.     Did  you  look  in  the  car?  A.     Yes. 

Q.     Did  you  look  in  the  back  of  the  car? 
A.     Yes. 

Q.  What  was  the  purpose  of  your  examining 
the  car? 

A.     Well,  the  reason  I  went  back  in  the  car — in 
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tlie  Jjack  of  the  car  was  because  I  thought  probably 
she  had  some  suitcases  or  something  like  that  of 
hers,  because  she  was  staying  with  me  on  account 
of  she  was  sick,  but  there  wasn't  anything  there  in 
the  back,  and  then  I  came  to  the  front  where  I 
saw  my  little  girl's  clothes,  suitcase. 

Mr.  Binns:     No  further  questions. 

Mrs.  Koot:  I  have  one  further  question  if  I 
might  ask  it. 

Redirect  Examination 
By  Mrs.  Root : 

Q.  Mrs.  Gonzalez  was  ill  when  she  returned 
back  to  Los  [242]  Angeles  from  Westmoreland? 

A.    Yes. 

Q.  Did  you  know  her  purpose  in  coming  back 
up  here? 

A.     Yes,  she  was  coming  to  see  the  doctor. 

Q.     Coming  to  see  the  doctor?  A.     Yes. 

Mrs.  Root:     That  is  all. 

The  Court:  She  could  not  have  been  very  ill. 
It  is  125  or  130  miles  from  here  to  Westmoreland, 
Isn't  it? 

The  Witness:     Yes. 

The  €/0urt:     And  she  drove  alone? 

The  Witness:     Yes. 

The  Court:     That  is  all. 

Recross  Examination 
By  Mt.  Mandel: 

Q.  Mrs.  Gallardo,  did  you  see  the  suitcase — I 
mean— yes,  you  saw  the  suitcase  on  some  prior  occa- 
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sions  in  Westmoreland  in  the  possession  of  your 

mother-in-law  ? 

A.     No,  sir;  I  saw  it  here  in  Los  Angeles. 

Q.  Los  Angeles?  Some  time  prior  to  the  time 
of  the  arrest  ? 

A.     I  am  talking  about  a  summer  ago. 

Q.     What  is  that  ? 

A.  That  was  a]jout  a  summer  ago  that  I  saw 
the  suitcase  here.  [243] 

Q.  And  she  has  ahva3"s  had  that  suitcase  when 
you  saw  her?  A.     No. 

Q.     Is  that  right?  A.     Not  all  the  time. 

Q.     Who  else  had  it  ? 

A.  Well,  sometimes  when  she  was  here  she  keeps 
them  here  because  when  she  goes  to  my  home  she 
has  plenty  of  clothes  there. 

Q.  You  say  you  saw  the  suitcase  the  day  before 
your  mother-in-law  was  apprehended? 

A.     No,  sir. 

Q.     You  didn't?  A.     No,  sir. 

Q.     When  was  the  last  time  you  saw  it? 

A.     Oh,  about  a  summer  ago. 

Q.     That  was  the  last  time  you  saw  it? 

A.     Yes,  sir. 

Q.  Up  to  the  time  you  saw  it  in  the  courtroom 
you  never  saw  it  again?  A.     No. 

Q.  Prior  to  the  9th  of  October  when  Mrs.  Gon- 
zalez was  arrested,  you  saw  your  mother-in-law 
when? 

A.     She  was  with  me  all  the  time. 
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Q.  Were  you  with  her  when  you  went  to  West- 
moreland? [244] 

A.     I  was  in  Westmoreland. 

Q.     You  were  what? 

A.     I  was  in  Westmoreland. 

Q.  You  were  in  Westmoreland.  Yf  hen  did  you 
come  back?  A.     Do  you  mean  down  here? 

Q.     Yes. 

A,  Weil,  since  this  happened  I  have  been  com- 
ing down. 

Q.     I  didn't  hear  you. 

A.  I  say,  since  this  trouble  happened  I  have 
been  coming  down. 

Q.  Then  you  did  not  see  her  after  the  5th  of 
October,  did  you? 

A.  Well,  she  was — after  the  5th  of  October — 
she  took  my  little  girl  on  the  5th  of  October.  She 
got  in  that  night  and  she  was  there  until  the  9th 
in  the  morning  when  she  left.    She  was  with  me. 

Q.     When  did  she  leave,  did  you  say? 

A.     She  left  the  9th. 

Q.     At  what  time  in  the  morning? 

A.     About  nine. 

Q.     About  nine  o'clock?  A.     Yes. 

Q.  You  don't  know  where  she  went  after  that, 
do  you? 

A.  She  was  coming  to  Los  Angeles  to  see  the 
doctor. 

Q.  Where  did  she  leave  from  in  Westmore- 
land? [245]  A.     From  my  house. 

Q.     What  is  the  address  there? 
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A.  We  have  no  address.  We  just  got  the  box 
number. 

Q.  Now,  did  you  notice  a  suitcase  when  your 
mother-in-law  came  to  Westmoreland'? 

A.     There  was  no  suitcase. 

Q.  She  didn't  take  anything  for  her  clothes  at 
all? 

A.     No;  she  always  keeps  clothes  in  my  house. 

Q.     What  is  that? 

A.     She  always  keeps  clothes  in  my  house. 

Q.  But  I  mean,  in  going  on  this  trip  you  say 
as  far  as  you  can  recall  she  did  not  have  a  suitcase 
along  with  her?  A.     No;  just  my  daughter's. 

Q.  You  did  not  pay  any  particular  attention  to 
what  she  came  along  with,  did  you? 

A.  Well,  I  went  to  the  back  of  the  car  to  see 
if  she  had  any  suitcases  at  all  or  anything  there, 
but  she  didn't  have  anything,  just  what  belonged 
to  my  daughter  is  what  she  had  there. 

Q.  Was  the  back  of  the  car  locked  or  was  it 
open?  A.     It  was  open. 

Q.     You  don't  know  Mr.  Santana? 

A.     No,  I  don't. 

Mr.  Mandel:     That  is  all. 

Mrs.  Root:     That  is  all.  [246] 

Mr.  Binns:     No  further  questions. 

Mrs.  Root:     Mrs.  Gonzalez,  please. 

The  Court :  I  think  we  had  better  take  our  morn- 
ing recess  at  this  time. 

The  jury  will  bear  in  mind  the  admonition  the 
court  has  heretofore  given. 


IP**' 
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Tlie  Court:  Will  you  stipulate  the  jurors  are 
present  in  the  jury  box  and  the  defendants  are 
present  in  court  with  their  counsel? 

Mrs.  Root :     So  stipulated. 

Mr.  Mandel:     Yes,  your  Honor. 

Mr.  Binns:     So  stipulated. 

The  Court:  Let  the  record  so  show.  You  may 
proceed. 


JOSEPHINE  GONZALEZ, 

a  defendant  herein,  called  as  a  witness  by  and  in 
her  own  behalf,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk :     State  your  full  name. 
The  Witness:     Josephine  Gonzalez. 

Direct  Examination 

By  Mrs.  Root : 

Q.  Now,  Mrs.  Gonzalez,  it  is  important  that  we 
hear  you,  so  keep  your  voice  up  so  that  we  do  not 
have  any  difficulty  in  hearing  your  testimony.  [247] 

A.    Yes, 


Q 

A 

Q 

A 

Q 

A 


You  are  a  resident  of  where? 

A  resident  of   Westmoreland,   California. 

And  that  is  situated  in  the  Imperial  Valley? 

Yes. 

And  you  live  on  what  kind  of  a  place? 

I  have  a  ranch  about  a  half  mile  the  other — 


northwest — north  of  Westmoreland. 
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Q.     And  what  do  you  raise  there  on  the  ranch? 

A.  Tomatoes  and  squash  and  cucumbers  and 
banana  squash. 

Q.     Vegetables?  A.     Yes. 

Q.  And  how  long  have  you  been  a  resident  there 
at  Westmoreland?  A.     15  years,  going  on  16. 

Q.     Do  you  own  a  trailer?  A.     Yes. 

Q.     And  where  is  the  trailer  located? 

A.     It  is  located  at  2722  Maple. 

Q.     Is  that  in  Los  Angeles?  A.     Yes. 

Q.     Los  Angeles  County?  A.     Yes. 

Q.  And  the  type  and  kind  of  trailer?  Describe 
it. 

A.  It  is  a  maroon  with  a  cream  top.  It  is  a 
1942  [248]  Evanston  and  glider  model. 

Q.  Well,  I  am  particularly  interested  on  the 
interior  part  of  the  trailer.  Does  it  sleep  one  person 
or  five  persons,  or  how  many? 

A.     Sleeps  four  people. 

Q.  Now,  did  you  at  any  time  rent  that  trailer 
to  Mr.  Santana,  one  of  the  defendants  in  this  action? 

A.     I  did. 

Q.     When  and  where? 

A.     It  was  on  the  4th  of  October. 

Q.  And  where  were  you  when  you  rented  the 
trailer  to  him?  A.     At  my  sister's  house. 

Q.     And  who  were  the  persons  present? 

A.  My  husband,  my  sister,  my  grandchild  and 
Mr.  Santana. 

Q.  And  did  he  pay  you  for  the  rental  of  that 
trailer?  A.     Yes;  he  gave  me  $10.00. 
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Q. .  What  did  he  say  to  you  about  the  rental  of 
the  trailer? 

A.  He  wanted  to  rent  it,  but  I  didn't  want  to 
because 

Q.  Don't  tell  us  what  he  wanted  to  do.  Tell  us 
what  he  said. 

A.  He  wanted  a  place  where  he  could  stay,  a 
secure  place  and  a  nice  neighborhood;  that  he  was 
going  to  stay  here  for  a  while;  he  was  going  to 
purchase  some  trucks  for  his  ranch  and  for  his 
cotton.  [249] 

Q.  Did  he  say  anything  about  having  money 
upon  him? 

A.  Yes.  He  said  he  had  quite  a  bit  of  money 
on  liim  at  all  times. 

Q.     And  at  that  time  you  rented  the  trailer? 

A.    Yes. 

Q.  Now,  did  you  say  anything  to  him  about 
borrowing  his  Plymouth? 

A.  Yes.  I  asked  him  if  I  could  borrow  his 
Plymouth  to  take  my  grandchild  home  because  she 
had  to  go  home  to  school  and  he  said  I  could. 

Q,  Was  there  anything  said  about  delivery  the 
Plymouth  any  place?  A.     No. 

Q.  Did  you  go  to  Mexicala  to  Mrs.  Santana's 
home?  A.     No,  ma'am. 

Q.  Did  you  tell  Mrs.  Santana  anything  relative 
to  your  being  ill  or  about  the  return  of  the  Plj/m- 
outh?  A.     No,  ma'am. 

■  Q.     And  when  you  left  on  October  5th  how  long 
did  you  stay  in  Imperial  Valley? 
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A.  I  stayed  in  Imperial  Valley  from  the  5th 
of  October  until  the  morning  of  the  9th  of  October 
when  I  come  back  to  Los  Angeles. 

Q.  What  did  you  come  back  to  Los  Angeles 
for? 

A.  I  was  under  the  doctor's  care.  I  was  injured 
in  and  [250]  automobile  accident  and  I  had  to  come 
back  so  I  could  make  arrangements  because  they 
were  going  to  pay  for  my  hospital,  the  truck  that 
wrecked  my  car  was  going  to  pay  for  my  hospital 
and  my  doctor. 

Q.  And  that  accident  was  the  accident  that  you 
had  coming  back  from  San  Francisco  on  or  about 
the  20th  of  September? 

A.  The  15th  day  of  September  at  4:30  in  the 
morning. 

Q.     And  that  occurred  where? 

A.     Li  the  road  at  Rocky  Ridge. 

Q.     And  that  was  with  a  truck? 

A.     Yes,  two  trucks. 

Q.  Now,  you  were  in  the  hospital  sometime  in 
between  September  15th  and  October  5th,  is  that 
correct?  A.     Yes,  ma'am. 

Q.  Now,  when  you  returned  to  Los  Angeles  on 
October  9th,  where  did  you  go,  please? 

A.     I  went  direct  to  the  trailer. 

Q.     And  whom  did  you  see  at  the  trailer? 

A.  Well,  I  saw  the  neighbors  there  that  have 
other  trailers. 

Q.  What  time  did  you  arrive  on  October  9th  at 
the  trailer? 


■•>V:  i- 


228  Josepfitne  ijronzaiez  vs. 

(Testimony  of  Josephine  Gonzalez.) 

A.  Between  two  and  three  o'clock  in  the  after- 
noon. 

Q.     And  was  Mr.  Santana  there?  [251] 

A.     No,  ma'am. 

Q.  Did  you  ever  see  Mr.  Santana  in  a  Dodge 
car!  A.     Yes,  ma'am. 

Q.     When  was  that,  please? 

A.     That  was  on  the  4th. 

Q.     Of  October'?  A.     Yes,  ma'am. 

Q.     Where? 

A.  In  front  of  my  sister's  house  at  471  West 
45th  Street,  Los  Angeles. 

Q.     Did  you  know  whose  car  that  had  been? 

A.     No,  ma'am.  He  said  he  had  recently  bought  it. 

Q.  And  what  car — what  color  was  that  Dodge 
car?  A.     It  is  a  blue  sedan. 

Q.  Is  there  anything  in  this  courtroom  that  gives 
you  a  color  of  blue  that  is  like  that  blue  that  you 
saw  ? 

A.     More  or  less  that  gentleman's  tie  there. 

The  Court:  Which  gentleman  are  you  referring 
to? 

The  Witness:  I  am  talking  of  the  juror — the 
blue  in  his  tie. 

Q.     (By  Mrs.  Root)     Which  juror? 

A.  I  don't  know  who  he  is.  It  is  the  one  that 
has  his  finger 

Q.     In  the  back  row  or  front  row? 

A.  In  the  front  row,  the  lighter  one — not  the 
black  [252]  one,  but  the  lighter  one  in  between — 
yes,  ma'am. 
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Q.  In  other  words,  you  know  the  difference  be- 
tween gray  and  blue,  do  you  ?  A.     Yes,  ma  'am. 

Q.     And  it  was  a  blue  rather  than  a  gray? 

A.     Yes,  ma'am. 

Q.  Now,  at  any  time  did  you  ride  in  that  Dodge 
car?  A.     No,  ma'am. 

Q.  At  any  time  did  you  place  any  opium  and 
more  particularly  the  can  that  is  marked  in  evi- 
dence, wrapped  in  a  towel  or  napkin? 

A.     No,  ma'am. 

Q.     In  that  Dodge  car?  A.     No,  ma'am. 

Q.  Did  3^ou  know  that  that  opium  was  in  that 
Dodge  car?  A.     No,  ma'am. 

Q.  Were  you  ever  on  the  inside  of  that  Dodge 
car?  A.     No,  ma'am. 

Q.  Did  you  see  the  Dodge  car  other  than  in 
front  of  your  sister's  at  any  time  thereafter? 

A.  I  saw  him  park  in  the  highway  when  we 
started  for  Imperial  Valley  on  the  5th  of  October. 
It  was  not  parked  alongside  of  our  trailer.  It  was 
parked  on  the  highway  and  the  door  to  the  trailer 
was  open  and  Mr.  Santana  was  inside  of  the  trailer. 

Q.  Did  he  have  any  of  his  clothes  in  there  so 
far  as  you  know? 

A.     Not  on  that  particlar  day. 

Q.  I  now  show  you  Grovernment's  Exhibit  3  in 
evidence,  and  a  key  ring.   Are  these  yours? 

A.     Yes,  ma'am. 

Q.  And  when  in  regard  to  the  9th  of  October  did 
you  have  these  keys? 

A.     I  didn't  have  those  keys  at  any  time  between 
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the  5th  and  the  9th.    They  stayed  in  the  trailer  at 

all  times. 

Q.  When  did  you  put  them  in  the  trailer — 
these  keys,  G-overnment 's  Exhibit  3  in  evidence  f 

A.     When  I  arrived  in  Los  Angeles. 

Q.     And  that  was  when,  please'? 

A.     The  20th  day  of  July. 

Q=     20th  day  of  July?  A.     Yes,  ma'am. 

Q.  And  had  you  had  those  keys  in-  your  posses- 
sion at  any  time  betv/een  the  20th  day  of  July, 
1945,  and  October  9th?  A.     No,  ma'am. 

Q.     And  where  did  you  pick  wt)  the  keys  from? 

A.  I  picked  them  up  on  the  afternoon  of  the 
9th  when  I  picked  my  suitcase.  I  put  my  keys  in 
a  pocketbook  containing  some  papers  that  I  needed 
for  my  insurance  on  my  wrecked  automobile  and 
some  soiled  clothes  and  some  cleaning  that  I  [254] 
took  to  the  cleaners. 

Q.  I  show  you  Government's  Exhibit,  which  is 
a  suitcase  marked  Exhibit  2,  and  ask  you  if  that 
is  your  suitcase?  A.     Yes. 

Q.  And  when  in  regard  to  October  9th  did  you 
see  it? 

A.  When  I  left  it  in  the  trailer.  That  was  around 
the  21st  or  22nd  of  September  when  I  come  from 
the  hos])ital. 

Q.  And  what  was  in  the  suitcase  at  that  time, 
the  21st  or  22nd  of  September,  1945,  when  you  came 
from  the  hospital? 

A.  It  had  some  soiled  clothing  and  a  skirt  and 
a  blouse  and  a  black  dress  and  two  changes  of  under- 
wear and  a  couple  of  stockings — a  couple  of  pairs 
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of  stockings  in  the  suitcase  and  it  had  our  tools  that 
were  in  our  trailer.  My  sister-in-law  took  me  to  the 
Ridge  and  I  picked  up  the  tools  and  wrapped  them 
in  a  newspaper  and  put  them  in  m}^  trailer  in 
the  suitcase. 

Q.     When  was  that? 

A.  That  was  about  the  21st  or  22nd  of  Sep- 
tember. 

Q.  And  is  your  sister-in-law's  name  Leonora  M. 
Villalva?  A.     Yes. 

Q.     Where  do  they  live? 

A.  She  lived  at  the  time  on  Maple.  She  has  left 
for  Oakland. 

Q.     And  she  is  now  in  Oakland?  [255] 

A.     Yes,  ma'am. 

Q.  And  at  the  time  you  placed  the  tools  in  your 
suitcase  did  you  lock  it?  A.     No,  ma'am. 

Q.  I  call  your  attention  again  to  Government's 
Exhibit  3  in  evidence,  a  key,  and  ask  3^ou  if  you 
maintained  a  key  on  this  key  ring  that  fits  Exhibit 
2  for  the  Government  which  is  this  suitcase? 

A.    Yes,  ma'am. 

Q.  And  did  you  at  any  time  previous  to  Octo- 
ber 9th  use  that  key  in  this  suitcase,  more  par- 
ticularly from  July  of  1945  to  October  9th? 

A.     No,  ma'am. 

Q.  At  the  time  that  you  left  the  suitcase  was  it 
locked?  A.     No,  ma'am. 

Q.  At  the  time  that  you  left  the  suitcase  in  the 
trailer  did  you  use  the  key  that  is  on  the  key  ring 
to  the  suitcase?  A.     No,  ma'am. 
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Q.  When  did  you  take  the  tools  from  Govern- 
ment's Exhibit  2,  which  is  the  suitcase? 

A.     On  the  afternoon  of  October  5th. 

Q.     Who  was  present? 

A.     My  husband  and  Mr.  Santana  and  myself. 

Q.  The  reason  for  taking  the  tools  was  what, 
please  ? 

A.  Because  my  husband  said  that  Mr.  Santana 's 
jack  was  broken  and  the  tires  were  pretty  bad.  Mr. 
Santana  had  said  the  tires  jorobably  would  not  last 
us  on  the  trip  and  if  we  had  any  trouble  we  would 
have  to  change  the  tires. 

Q.  Where  was  Mr.  Gonzalez  and  yourself  and 
Mr.  Santana  when  the  jack  was  taken  out  of  the 
suitcase?  A.     In  the  trailer. 

Q.     And  the  suitcase  was  there  in  the  trailer? 

A.     In  the  trailer. 

Q.     As  well?  A.     Yes,  ma'am. 

•   Q.     A¥hen  you  took  the  jack  out  of  the  suitcase 
what  did  you  do  with  the  suitcase? 

A.  I  put  the  suitcase  under  Mr.  Santana 's  bed. 
That  was  closer  to  the  door.  I  had  one  bed  on  this 
side  and  I  had  made  the  extra  bed  where  I  have 
my  dining  room  table.  I  had  made  that  into  a  bed 
for  Mr.  Santana.  I  pushed  it  underneath  open,  con- 
taining some  steel  wrenches  and  jack — that  jacks 
the  wheels  of  the  trailer  to  hitch  it  onto  the  car. 

Q.  Were  those  tools,  all  of  them  while  they  were 
in  the  suitcase,  wrapped  in  paper? 

A.  Newspaper,  Los  Angeles  paper  and  the  New- 
hall  paper. 
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Q.  vSo  that  at  no  time  while  the  suitcase  con- 
:ained  the  [257]  tools  to  yowT  knowledge  were  the 
:ools  left  without  being  wrapped  in  the  suitcase'? 

A.     Yes,  ma'am. 

Q.     Where  did  you  leave  the  keys  in  the  trailer? 

A.  Right  on  top.  There  is  a  mantle  that  is  over 
my  range  and  they  were  there,  and  I  had  a  pitcher 
and  I  had  a  jar  there  and  a  scarf  and  it  was  right 
there  on  top  of  the  mantle  at  all  times. 

Q.  I  now  show  you  Government's  Exhibit  15  for 
identification,  which  is  a  picture  of  Mr.  Gonzalez, 
Mr.  Santana,  and  some  other  person.  I  show  it  to 
you  and  ask  you  if  you  last  saw — where  it  was  that 
you  last  saw  the  picture? 

A.  The  last  time  I  saw  the  picture  was  that  night 
that  Mr.  Beckner  took  it  away  from  me,  from  my 
pocketbook. 

Q.     Was  it  in  the  trailer? 

A.-  Yes,  ma'a'm,  along  wiih  my  other  papers 
and 

Q.  Now,  when  you  arrived  at  the  trailer  on  Octo- 
ber 9th  at  about  the  hour  of  2:30,  not  night  time, 
but  afternoon — I  will  withdraw  the  question.  When 
you  arrived  at  the  trailer  on  October  9th,  in  the 
afternoon,  at  about  2 :30,  what  else  did  you  take  out 
with  the  suitcase,  if  anything? 

A.  I  took  out  some  soiled  clothing.  I  put  it  in 
a  pillowcase  and  some  cleaning  which  I  took  to  the 
Monterey  Park  Cleaning  Company,  and  my  purse 
with  my  papers,  my  key  ring,  the  pictures  that  were 
there  on  top  of  the  mantle  that  [258]  my  husband 
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had  brought  from  San  Francisco  and  some  maga- 
zines. 

Q.     And  ^Yhere  did  j^ou  go  from  there? 

A.  I  went  to  the  cleaning  establishment  and  left 
the  cleaning  there. 

Q.     Where  did  you  go  from  there? 

A.  From  there  I  drove  to  the  drugstore  and  had 
lunch. 

Q.     From  there  where  did  you  go? 

A.  Then  I  come  back  to  the  trailer  and  waited 
for  Mr.  Santana  quite  a  bit. 

Q.     Then  where  did  you  go? 

A.  Then  I  stayed  there  and  Mr.  Santana  at  no 
time  showed  up.  I  finally  decided  that  I  had  better 
go  to  the  corner  gasoline  station  and  have  the  car 
completely  serviced  as  to  gas  and  oil  and  air  and 
water  so  I  could  return  it  to  Mr.  Santana  when 
he  come  back. 

Q.     Where  did  you  go  after  that? 

A.  After  that  I  returned  to  the  trailer  and 
waited  a  while  and  Mr.  Santana  did  not  show  up. 
In  the  meantime  when  Mr.  Santana  rented  my 
trailer  I  had  asked  him  that  if  he  should  go — he 
didn't  say  for  how  long  he  w^anted  my  trailer,  so 
I  said  if  he  should  at  any  time  leave  he  could  leave 
the  keys  with  my  landlady.  I  went  from  there  to 
my  landlady  and  asked  her 

Q.  Don't  tell  us  the  conversation.  You  went  to 
the  landlady.   Then  what  did  you  do?  [259] 

A.     Asked   her   if   the   gentleman   that   had   my 
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trailer  rented  had  left  my  keys  and  she  said  "No," 

that  she  had  not  seen  him. 

Q.     All  right,  then  where  did  you  go? 

A.  From  there  I  come  back  and  I  sat  in  the 
car.  From  there  I  went  inside  of  the  trailer  and 
had  some  newspapers  and  sat  there  for  a  while. 
Then  it  was  getting^  cold.  I  didn't  have  any  coat 
or  anything  like  that.  I  went  to  the  wardrobe  and 
got  a  heavy  woolen  robe. 

Q.  And  that  was  about  what  hour  of  the  day 
or  night  on  October  9th  ? 

A.  It  was  getting  dark  at  the  time.  I  don 't  know. 
Mr.  Santana  didn't  keep  any  time.  My  clock  in  the 
trailer  wasn't  running  and  I  didn't  know,  but  it  was 
getting  dark. 

Q  Now,  at  any  time  that  you  had  taken  the 
suitcase  at  about  2:30,  which  is  marked  Govern- 
ment's Exhibit  2,  did  you  lock  it  in  the  back  of 
the  car!  A.     No,  ma'am. 

Q.     Was  you  car  locked  at  any  time? 

A.     No,  ma'am. 

Q.  When  you  went  into  the  cleaners  did  you 
lock  the  car?  A.     No,  ma'am. 

Q.  When  you  went  into  the  drugstore  did  you 
lock  it?  A.     No,  ma'am.  [260] 

Q.  So  that  at  all  times  the  clothing,  the  suitcase, 
your  papers  which  were  down  in  the  floor  portion 
of  the  back  part  of  the  car,  which  was  in  front  of 
the  back  seat  of  the  car,  it  was  without  any  lock? 

A.     Yes,  ma'am;  and  the  windows  were  down. 
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Q.  Now,  after  you  left  the  trailer  for  the  last 
time  what  time  was  if? 

A.  Well,  the  officer  said  it  was  aromid  nine 
o'clock. 

Q.     And  that  is  to  the  best  of  your  knowledge? 

A.     Yes,  ma'am. 

Q.     And  you  went  where? 

A.  From  there  I  come  to  Los  Angeles  and  from 
there  got  the  route  to  San  Fernando  to  go  and  visit 
my  sister,  to  go  over  to  my  daughter's  in  La  Canada. 

Q.     And  then  what  happened? 

A.  When  I  arrived  at  my  daughter's  house  in 
La  Canada  there  was  nobody  home,  so  I  come  and 
sat  in  the  back  part  of  the  car  and  sat  there  for 
a  while.  When  the  officer  arrived  I  didn't  know  who 
he  was.  It  was  a  car  with  different  ones,  so  I  got 
off  the  ])ack  and  sat  in  the  front.  I  didn't  know 
who  they  were. 

Q.  What  did  you  do  when  the  officers  first  ap- 
proached you? 

A.  They  asked  me  whose  car  it  was  and  I  told 
them  it  belonged  to  a  party  that  had  my  trailer 
rented  in  Monterey  [261]  Park. 

Q.     What  else  was  said? 

A.  And  they  asked  me  if  I  had  permission  to 
drive  it,  and  I  said,  ''Yes,"  and  they  said  how  did 
they  know — there  was  no  registration  in  the  car  any 
time,  and  I  told  them  they  could  very  well  telephone 
and  ask  Mr.  Santana  if  I  didn't  have  his  permis- 
sion to  drive  the  car. 
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Q.     Then  what  happened? 

A.  Then  they  proceeded  to  search  the  car  and 
got  my  clothes  and  m,y  belongings  and  went  through 
them.  They  picked  the  suitcase — I  was  sitting  in 
the  front  part  of  the  car  and  they  opened  the  door 
and  set  the  suitcase  in  the  back  and  they  asked  me 
whose  suitcase  that  was  and  I  said  it  was  mine. 
They  tried  to  open  it  and  it  was  locked.  I  told  them 
that  it  was  not  locked.  They  said,  ''Well,  it  is," 
and  Mr.  Beckner  asked  me  for  the  keys,  if  I  have 
the  keys,  and  I  said,  ''Yes."  I  went  into  the  extra 
purse  that  I  had  picked  up  from  my  trailer,  ojiened 
it,  and  he  asked  me  which  key  it  was  and  I  singled 
it  out  and  gave  it  to  him.  When  he  opened  it  he 
said  there  was  opium  there.  I  said  I  didn't  know — 
I  did  not  know  such  a  thing,  if  there  was  such  a 
thing  like  that,  that  it  belonged  to  Mr.  Santana  or 
Mr.  Santana  had  put  it  there,  because  the  last  time 
I  had  seen  my  suitcase  it  contained  the  tools  for 
my  trailer. 

Q.     You  told  him  that  at  that  time?  [262] 

A.    Yes. 

Q.     Isn't  that  correct?  A.     Yes. 

Q.  Were  you  asked  by  Mr.  Beckner  or  any  other 
officer  when  you  took  the  suitcase.  Government's 
Exhibit  2,  from  the  trailer? 

A.  They  did  not  tell  me  at  what  time.  I  told 
them  that  I  had  picked  up  my  suitcase  and  my 
clothing  and  my  soiled  clothing  from  the  trailer. 
They  said  that  I  couldn't  have  had  it  because  I  was 
being  watched  from  seven  o'clock  on.    I  told  them 
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that  in  that  case  how  did  I  happen  to  have  my 
cleaning  bill,  a  receipt  for  a  cleaning  bill  of  that 
date  and  he  said  I  had  not  arrived  in  the  trailer 
before  7 :30  that  evening. 

Q.  Did  you  show  him  the  ticket  for  your  clean- 
ing? A.     Yes,  ma'am,  I  did. 

Q.  Did  you  suggest  to  him  or  state  to  him  that 
he  could  check  or  verify  that  you  did  leave  your 
cleaning  at  the  cleaning  establishment  at  about  two 
or  three  o 'clock *?  A.     Yes,  ma'am. 

Q.     What  did  he  say  as  to  that,  if  anything? 

A.  He  said  that  he  was  going  back  to  see  Mr. 
Santana  and  he  said,  "Where  can  he  be  found?" 
and  I  said,  '*I  am  almost  sure  he  is  in  the  trailer; 
but  he  was  not  there  the  last  time  I  left."  [263] 

Q.  Did  you  then  leave  that  place  at  La  Canada 
and  go  to  the  trailer? 

A.     They  put  me  in  the  car  and  drove  me  there. 

Q.  And  when  you  arrived  at  the  trailer  was 
Mr.  Santana  there? 

A.  I  did  not  see  Mr.  Santana  because  they  kept 
me  about,  from  two  to  three  hundred  feet  away 
from  the  trailer,  parked  alongside  of  my  landlady 
and  an  officer  was  with  me. 

Q.  Now,  I  call  your  attention  to  the  opium  cans 
marked,  which  I  believe  are  marked — I  believe  there 
are  16  in  number  and  a  jar,  which  the  testimony 
has  been  contains  some  opium  and  ask  you  if  you 
have  even  seen  any  of  the  cans,  the  contents  of  the 
containers  or  any  portion  thereof? 
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A.  I  have  seen  it  in  the  State  court  when  they 
went  there  as  State  evidence. 

Q.     At  any  previous  time? 

A.  No,  ma'am.  At  the  time  of  my  arrest  they 
did  not  show  me  them.  They  showed  me  when  they 
found  Mr.  Santana's  wrapped  in  a  napkin.  They 
come  around  and  show^ecl  it  to  me  but  at  no  time 
did  I  see  any  of  the  contents  of  the  16  cans. 

Q.  So  that  the  first  time  you  saAv  the  exhibit 
was  when  you  were  in  the  State  court,  is  that 
correct?  A.     Yes,  ma'am. 

Q.  There  was  talk  as  between  you  and  the  offi- 
cers, how^ever,  on  the  night  of  October  9th  at  the 
time  of  your  [264]  arrest  and  at  the  time  that  the 
officers  opened  the  suitcase,  that  the  suitcase  did 
contain  opium?  A.     Yes,  ma'am. 

Q.     Of  wdiich  you  made  an  answ^er  how,  please? 

A.  He  said  that  it  had  16  cans  of  oj^ium  and  I 
told  him  it  didn't  have  no  such  thing;  that  I  at  no 
time  knew  it  contained  opium;  that  the  last  time 
I  had  seen  my  suitcase  was  on  the  5th  of  October 
when  I  had  gone  home  and  had  left  it  in  the  trailer. 
At  that  time  it  contained  my  tools  to  my  trailer. 

Mrs.  Root:     Gentlemen,  you  may  cross  examine. 

Cross  Examination 
By  Mr.  Binns: 

Q.     How  long  have  you  known  Mr.  Santana? 

A.  I  have  known  Mr.  Santana  since  November 
a  year  last  November. 

Q.  How^  many  times  have  you  seem  him  since 
then? 
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A.  Oh,  I  have  seen  him  about — well,  about,  less 
than  a  dozen  times  I  should  imagine,  when  he  came 
to  our  ranch. . 

Q.  And  how  many  times  did  you  go  over  to 
Mexicala  to  his  place  *? 

A.  I  went  with  my  husband  a  couple  of  times  to 
the  bull  ring  in  Mexicala  the  summer  before  last — 
not  this  summer. 

Q.     And  did  you  see  Mr.  Santana  there?  [265] 

A.  Yes.  My  husband  stopped  to  talk  to  him  and 
I  sat  in  the  car, 

Q.     You  say  that  was  the  summer  before  last? 

A.  No — I  don't  mean  it  that  way,  your  Honor. 
I  mean  during  the  bull  fight  season.  That  is  before 
last  summer. 

Q.     That  would  be  before  last  summer? 

A.     Yes,  before  last  summer. 

Q.  Was  it  as  far  before  as  the  summer  before 
that? 

A.  No,  sir;  because  I  didn't  know  Mr.  Santana 
then.    I  didn't  know  him  until  November. 

Q.  And  did  Mr.  Santana  go  to  San  Francisco 
with  you  and  your  husband  in  September  of  last 
year?  A.     He  did. 

Q.  Do  you  remember  having  a  conversation  with 
Mr.  Polcuch,  the  gentleman  who  sits  behind  me? 

A.    Yes,  I  did. 

Q.  Did  you  tell  him  that  you  had  gone  to  San 
Francisco  with  Santana?  A.     I  had  not. 

D.  Did  you  tell  him  that  you  had  gone  with 
Santana  ? 
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A.  It  wasn't  brought  up  about  San  Francisco  at 
all.  It  was  just  brought  up  when  my  husband  come 
back  from  San  Francisco. 

Q.     I  see.    Do  you  remember  having  a  conversa- 
tion over  in  the  Hall  of  Justice  with  Mr.  Beckner? 
A.    Yes,  I  did. 

Q.  Did  you  tell  him  that  you  went  to  San  Fran- 
cisco with  Santana'?  A.     I  did  not. 

Q.  You  say  that  that  trip  was  not  brought  up 
over  there  either?  A.     No,  sir. 

Q.     Nothing  was  said  about  that  trij)? 

A.     No,  sir. 

Q.  I  will  ask  you,  didn't  you  tell  Mr.  Polcuch 
that  you  and  your  husband  met  Santana  in  San 
Francisco  *? 

A.  I  told  Mr.  Polcuch  that  Mr.  Santana  had 
gone  to  San  Francisco  the  day  that  I  had  left  San 
Francisco.  That  was  the  14th  day  of  October  in 
the  afternoon. 

Q.  I  did  not  understand  your  answer.  Will  you 
tell  me  again? 

A.  I  told  Mr.  Polcuch  that  Mr.  Santana  had 
gone  over  to  my  brother's  house  on  the  14th  day 
of  September.  That  was  the  day  I  left  San  Fran- 
cisco for  Los  Angeles. 

Q.  I  see.  You  did  not  tell  Mr.  Polcuch  that  Mr. 
Santana  had  gone  up  there  with  you? 

A.     I  did  not. 

Q.  Now  then,  calling  your  attention  to  Govern- 
ment's Exhibit  No.  3,  you  say  those  are  your  keys? 

A.     They  are.  [267] 
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Q.  Well,  will  you  please  tell  the  jury  for  what 
each  of  those  keys  is? 

A.  This  key  here  belongs  to  my  front  door  of 
my  ranch  house.  This  one  here  belongs  to  the 
Chevrolet  that  was  wrecked.  This  one  here  belongs 
to  the  front  door  of  the  trailer.  This  one  here  be- 
longs to  my  little  night  bag  where  you  keep  your 
cosmetics. 

This  oncvhere — these  here  belong  to  another  large 
suitcase  that  I  keep  at  the  ranch.  It  is  rather  a 
kind  of  streamer  truck,  I  would  call  it.  It  is  not 
a  suitcase  and  the  suitcase  is  not  here,  but  I  do  not 
recall  this  key.   I  do  not  recall  what  that  key  is  for. 

Mrs.  Root:  I  wonder  if  we  could  have  that  one 
marked  separately? 

The  Court:     It  is  a  small  key. 

The  Witness :  It  is  a  key  but  I  don 't  know  what 
it  is  for. 

Mrs.  Root:  Let  us  get  the  relative  position  of 
the  keys  on  the  key  ring  for  a  description.  Other- 
wise it  does  not  mean  anything  on  the  record. 

The  Court:  It  is  in  the  same  group  as  the  car 
keys. 

The  Witness :     It  is,  the  car  and  my  ranch  house. 

Q.  (By  Mr.  Binns)  You  say  at  the  time  you 
gave  that  key  container  to  the  officers  the  key  to 
the  suitcase  was  also  on  there  ?  [268] 

A.    It  was. 

Q.  Now  then,  were  you  in  your  trailer  in  July 
of  1945!  A.     I  was. 
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Q.  And  you  say  at  that  time  you  left  those 
keys  there"?  A.     Yes,  I  did. 

Q.  And  did  you  come  hack  to  your  trailer  again 
at  any  other  time  in  July? 

A.  I  lived  in  it  until  the  time  we  went  to  San 
Francisco. 

Q.  I  see.  And  you  lived  in  the  trailer  at  that 
time?  A.     I  did. 

Q.  And  did  I  understand  you  to  testify  you  never 
saw  the  keys  from  July  until  October  9th  ? 

A.  That  wasn't  what  I  said.  I  said  that  they 
had  been  in  the  trailer  at  all  times  since  that  date. 

Q.  From  July  until  October  9th  they  had  been 
in  the  trailer. 

A.     Yes,  sir;  at  all  times. 

Q.     Did  you  ever  take  them  out  and  use  them? 

A.     No,  I  did  not. 

Q.     Where  were  they  in  the  trailer? 

A.  They  were  on  top  of  the  mantle,  on  top  of 
my  stove. 

Q.  Did  you  ever  go  back  to  the  Valley  from 
July  until  October?  A.     I  did.  [269] 

Q.     How  many  times?  A.     Once. 

Q.     Did  you  take  the  keys  with  you? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  say  the  front  door  key  to  the  Valley 
ranch  house  is  there? 

A.  I  have  no  necessity  of  carrying  my  keys 
around  because  my  husband  was  at  home. 

Q.  Now  then,  do  you  know  Luis  Ramon  Gon- 
zalez ? 
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A.     I  do  not.  I  know  Ramon  Gonzalez. 

Q.     Is  his  first  name  Luis? 

A.     No,  it  is  Ramon. 

Q.  Do  you  remember  having  a  conversation  with 
Mr.  Polcuch? 

A.  Yes.  I  told  him  that  it  was — that  Ramon 
Gonzalez  had  his  Christian  name — his  Christian 
name  was  not  Luis  Gonzalez — it  was  Ramon  Gon- 
zalez. In  the  Mexican,  custom  it  is  the  name  that 
you  are  and  the  day  that  you  are  born — that  is  the 
name  that  they  should  go  by. 

Q.  Was  his  Christian  name  Luis  Ramon  Gon- 
zalez ? 

A.     No,  his  Christian  name  is  Ramon  Gonzalez. 

Q.    Where  does  the  Luis  come  in? 

A.  That  is  he  was  born  in  the  day  of  San  Luis 
Obispo. 

Q.  Showing  you  15  for  identification,  I  indicate 
this  gentleman  sitting  in  the  middle.  Is  that  Ramon 
Gonzalez?  [270]  A.     He  is. 

Q.    Who,  you  say,  was  born  on  San  Luis  Obispo  ? 

A.    Yes. 

Q.     Do  you  loiow  Luis  Villalva  ?  A.     I  do. 

Q.     How  do  you  pronounce  his  name? 

A.    Villalva. 

Q.     Do  you  know  where  he  is  now? 

A.     I  do  not. 

Q.     Is  he  up  in  Oakland  with  his  wife? 

A.     I  hardly  believe  so. 

Q.     Now  then,  do  you  remember  the  conversation 
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you  had  with  Mr.  Polcuch  upstairs  in  the  Hall  of 

Justice?  A.     Yes,  sir. 

Q.  Did  you  tell  him  that  you  and  your  husband, 
Alfonso  Gonzalez,  had  taken  the  tools  out  of  the 
suitcase  and  had  placed  them  in  the  back  of  the 
Plymouth  ? 

A.  No,  sir,  at  no  time,  I  told  him  we  had  taken 
the  jack  and  Mr.  Beckner  gave  me  a  jack  that  I 
asked  for,  but  he  did  not  give  me  my  jack.  He  ,2:ave 
me  Mr.  Santana's  jack  after  it  had  been  repaired. 

Q.  Now,  do  you  remember  going  to  Mr.  Beck- 
ner's  office  and  asking  him  for  some  tools? 

A.     Yes,  I  did  go  to  Mr.  Beckner 's. 

Q.  And  do  you  remember  him  taking  you  out  to 
the  [271]  Plymouth  and  opening  the  back  of  it? 

A.     He  did  not. 

Q.     He  did  not  take  you  out  to  the  Plymouth? 

A.     No,  sir. 

Q.  Do  you  remember  asking  him  for  your  tools 
which  were  in  the  back  of  the  Plymouth? 

A.     Yes. 

Q.  And  do  you  remember  him  telling  you  that 
he  could  give  you  one  jack  because  there  were  two 
there  ? 

A.  No.  He  said  he  had  to  ask  permission  first 
to  see  if  I  could  get  it — he  didn't  know  whether  it 
belonged  to  the  car. 

Q.  Now  then,  what  other  tools  did  you  have  in 
that  PljTTiouth  besides  the  jack? 

A.     It  was  the  pliers? 

Q.     Is  that  all? 
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A.  It  was  some  pliers  and  it  was — I  don't  know 
the  name  of  it,  but  it  is  the  one  that  you  tighten 
the  wheel  with. 

Q.     Have  you  ever  heard  the  name  "lug  wrench'"? 

A.     No. 

Q.  The  one  you  tighten  the  nuts  on  the  wheel 
with  ?  A.     Yes. 

Q.     And  what  else^  A.     That  was  all.  [272] 

Q.  And  were  those  all  tools  that  you  had  taken 
out  of  your  Chevrolet?  A.     Yes. 

Q.  And  those  were  all  tools  which  had  been  in 
your  suitcase'?  A.     Not  all  of  them. 

Q.     What  else  was  in  there'? 

A.  There  was  some  steel  wrenches  that  my  hus- 
band uses  on  the  ranch  and  the  jack  for  the  wheel 
for  the  front  part  of  the  trailer  that  you  have  to 
raise  so  you  can  hitch  it  on  the  car. 

Q.     And  those  were  still  in  your  suitcase? 

A.    Yes,  sir. 

Q.  What  kind  of  lug  wrench  was  this  ?  Was 
that  one  of  the  ones  that  is  shaped  like  a  cross"? 

A.  It  was — I  guess  so.  It  was  a  four-way 
wrench. 

Q.     About  that  big  (indicating)  ?  A.     Yes. 

Q.     And  then  you  say  there  was  a  jack? 

A.     Yes,  sir. 

Q.     A  jack  about  that  tall? 

A.     About  that  tall  (indicating). 

Q.     And  then  you 

Mrs.  Root:  "That  tall"  for  the  record  is  what, 
please,  counsel?  [273] 
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Mr.  Binns :  Indicating  the  first  time  about  eight 
inches  and  the  second  time  about  two  feet. 

Q.     How  long  do  you  say  it  was? 

A.     Well,  I  don't  know,  two  feet. 

Q.     Can  you  indicate  with  your  hands? 

A.     About  that  big  (indicating). 

Q.     Would  you  say  it  was  about  a  foot,  counsel? 

Mrs.  Root:     I  expect  a  little  over  that. 

Q.  (By  Mr.  Binns)  Then  you  say  there  was 
another  jack  for  the  trailer? 

A.  It  is  not  a  jack — it  is  one  that  you  raise  your 
wheel  with.  They  call  it  a  jack.  I  don't  know  what 
you  call  them. 

Q.  You  mean  you  use  that  to  raise  the  front  end 
of  your  trailer  so  it  will  attach  to  the  bumper  of 
your  car?  A.     Yes,  sir. 

•Q  Now,  will  you  please  show  us  how  large 
that  is?  A.     That  is  curved  like  that. 

Q.     You  say  it  is  about  eight  inches? 

A.     No,  it  is  about  that  big. 

Q.     It  is  about  two  feet? 

Mr.  Binns:  Will  you  stipulate  it  is  about  two 
feet,  counsel? 

Mrs.  Root:     That  is  what  she  so  indicated. 

Q.  (By  Mr.  Binns)  Then  you  say  there  were 
some  [274]  wrenches? 

A.     Yes. 

Q.     What  size  wrenches  were  they? 

A.     About  that  size. 

Q.     Indicating  about  a  foot? 

Mrs.  Root:     So  stipulated. 
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Q.  By  Mr.  Binns:  And  how  many  of  those 
wrenches  were  there? 

A.     There  was  two  of  them. 

Q.     And  then  you  say  there  were  some  pliers'? 

A.     Yes,  sir. 

Q.  Now,  did  they  have  any  tire  irons?  Do  you 
know  what  a  tire  iron  is?  A.     No. 

Q.  Were  there  any  pieces  of  metal  which  you 
use  to  take  a  tire  off  and  put  on  a  rim? 

A.     No,  sir. 

Q.    Did  not  see  anything  like  that? 

A.     No,  sir. 

Q.  Were  there  any  other  tools  that  you  can  re- 
member ? 

A.  Well,  there  was  a  hammer — a  hammer  and 
a  screwdriver. 

Q.     Was  there  anything  else  ? 

A.  And  the  jack  for  the  trailer,  and  they  want 
to  raise  the  hitch  on  the  trailer.  [275] 

Q.  There  was  another  trailer  jack  besides  the 
one  that  raised  the  hitch,  is  that  it? 

A.     Yes,  sir. 

Q.  That  was  for  a  flat  tire  on  the  trailer,  is  that 
it?  A.     Yes,  sir. 

Q.     How  big  was  that  jack? 

A.  That  is  the  one  I  was  telling  you  about.  It 
was  about  that  big. 

Q,  Now  then,  was  there  a  jack  that  you  had 
also  taken  out  of  your  Chevrolet? 

A.     No.   I  left  the  tools — the  tools  that  belonged 
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to  the  Chevrolet  I  left  them  in  the  Chevrolet  be- 
cause the  company  was  going  to  pay  me  for  it. 

Q.  You  didn't  take  all  the  tools  out  of  the  Chev- 
rolet then  ? 

A.  No,  not  the  ones  that  belong  in  the  Chevrolet 
— just  the  ones  that  belonged  to  the  trailer. 

Q.  Can  you  think  of  any  other  tools  you  had  in 
that  suitcase? 

A.  I  didn't  have  but  the  jack — I  took  it  out  and 
the  pair  of  pliers  from  the  suitcase.  That  is  all — 
that  is  the  extent  that  I  took  from  the  suitcase. 

Q.  And  you  say  you  wrapped  all  those  in  a 
newspaper  ? 

A.  In  the  Examiner  and  the  Newhall  paper  that 
I  had  [276]  bought  while  I  was  in  the  hospital. 

Q.     And  you  wrapped  them  all  in  one  bundle? 

A.     Yes. 

Q.     And  then  you  put  them  in  there? 

A.  Yes;  just  folded  them  up  so  they  wouldn't 
get  my  suitcase  soiled. 

Q.  And  then  when  you  and  your  husband  opened 
it  to  take  these  tools  out  you  opened  the  bundle? 

A.  I  just  removed  the  paper  to  one  side  and 
took  out  one  jack  and  one  pair  of  pliers  and  that 
was  all. 

Q.     Then  what  did  you  do  about  the  bundle? 

A.  I  just  pushed  the  suitcase  and  put  it  under 
Mr.  Santana's  bed. 

The  Court:     Opened  or  closed? 

The  Witness:     Closed. 

Q.     By  Mr.   Binns:     Calling  your   attention   to 
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the  trip  that  you  and  your  husband  made  to  San 
Francisco  in  the  first  part  of  Septem.ber,  did  Mr. 
Santana  go  with  you?  A.     He  did. 

Q.  And  he  went  with  you  from  San  Fernando 
to  San  Francisco?  A.     He  did. 

Q.     And  did  you  stop  in  Fresno? 

A.  We  stopped  in  Fresno  and  had  kmch ;  and 
he — he  had  said  from  here  when  my  husband  come 
that  way — that  was  tlie  first  part — he  come  Satur- 
day night  with  Mr.  Santana  [277]  and  the  following 
day  was  Sunday  and  was  a  holiday  and  the  follow- 
ing day  would  be  Labor  Day,  so  when  he  come  I 
asked  him — I  have  never  seen  a  Labor  Day  before 
and  they  were  having  one  of  the  famous  generals — 
one  of  the  famous  generals  was  going  to  be  in  it 
and  I  asked  if  he  wouldn't  take  me  and  he  said  he 
had  come  with  Mr.  Santana;  that  Mr.  Santana  was 
going  to  buy  some  tiucks  and  he  was  going  to  help 
him  drive  them  back,  and  I  asked  him  that  every- 
thing would  be  closed  that  day,  being  Sunday,  and 
the  following  day  being  Labor  Day,  if  he  wouldn't 
take  me  to  San  Francisco  to  see  my  brother,  which 
I  haven't  seen  for  years  and  he  said  he  would. 

•We :  started  out  and  Mr.  Santana  said  he  was 
going  to  put  his  car  in  a  garage  and  going  to  get 
tires,  which  everything  was  closed.  He  started  back 
^^we  stopped  and  we  told  him  that  we  were  going 
to  San  Francisco.  He  said  that  he  was  going  too, 
Los  Angeles  being  closed  all  Sunday  and  Monday 
he  couldn't  do  anything — couldn't  shop,  so  ho 
wanted,  to  go  and  see  his  godfather,  a  party  by  the 
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name  of  Pete  that  owed  his  quite  a  ])it  of  money; 
that  he  might  as  well  go  and  collect  it.  Close  to 
San  Fernando  he  stopped  us  and  told  us  if  we 
didn't  mind  him  going  along  with  us  because  his 
tires  were  pretty  bad.  He  drove  up  and  left  i  his 
car  parked  and  got  in  our  car ;  and  when  we  went 
w^e  weren't  figuring  on  going  by  Fresno  Valley;  we 
were  going  the  other  way  and  we  went  to  Fres'iio 
and  stopped  in  Fresno  and  had  lun<-h  and  iTom 
there  we  went  some  [278]  six  miles  or  so  on  one 
side  of  Mendota  and  he  stopped  in  a  big  :  raneh 
where  they  had  some  cabins  and  a  court  and  trees 
and  lots  of  cars  and  big  trees.  We  stopped- the  dar 
in  front  of  that  big  shade  there  and  we  walked  'iii 
and  he  directed  us  all  around — directexl  us  ^to^  the 
road  there.  It  was  comitry  roads  and  ranches  'and 
took  us  to  this  big  farm  there  and  stopped  and  we 
parked  our  car.  He  went  on  straight  to  a  cabin  i:o 
find  Mr.  Pete,  the  party  that  owed  him  some  money. 
He  stayed  there  quite  a  bit  and  he  come  back  and 
he  told  us  that  that  party  was  not  there ;  that 'they 
told  him  he  was  in  Viola  or  some  such  name. 

He  wanted  my  husband  to  go  back  to  Fresno  and 
see  if  he  could  find  him.  When  we  got  to  Fresno 
he  did  not  mention  his  godfather  any  more  or  Hke 
you  say  in  Spanish  "compadre."  He  did  not  men- 
tion his  compadre  but  he  did  talk  an  awful  lot  of 
this  Pete  that  owed  him  money.  He  wanted  my 
husband  to  go  to  Fresno  and  he  was  almost  sure 
he  could  find  this  Pete's  car  and  he  was  coming 
back  with  Pete  to  Los  Angeles. 
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I  did  not  want  to  go  to  Fresno  because  I  don't 
believe  in  turning  back  when  I  am  on  the  road  and 
I  told  him  that  if  he  wanted  to  go  and  look  for  this 
Pete  why  didn't  ho  have  one  of  the  parties  there 
in  the  ranch — there  was  a  lot  of  cars,  take  him 
back  and  to  let  us  go  and  proceed  on  to  San  Fran- 
cisco, because  I  was  very  anxious  to  see  the  parade 
the  following  day.  He  said  that  as  far  as  we  were 
going  to  San  [279]  Francisco  he  would  go  on  too, 
because  he  could  always  get  in  touch  with  Pete  in 
Oakland  and  he  had  his  brother  in — I  don't  recall 
the  name. 

The  Court:  We  are  not  interested  in  all  of  the 
details  of  the  trip. 

Mr.  Binns:     No. 

Mr.   Mandel:     I  was  going  to   object   to  it  but 


Mr.  Binns:  I  am  not  interested  in  it,  your 
Honor. 

Cross-Examination 
By  Mr.  Mandel: 

Q.  Mrs.  Gonzalez,  when  you  went  to  San  Fran- 
cisco with  Mr.  Santana  and  your  husband  you 
stopped  for  a  short  time  in  Fresno.  Without  going 
into  any  dissertation,  you  stopped  there  about  an 
hour,  is  that  right? 

A.  Long  enough  to  have  lunch  and  have  the  car 
serviced. 

Q.  Then  you  went  on  your  way  to  San  Fran- 
cisco? 

A.     No,  sir.   We  went  from  there  to  Mendota. 
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Q.     How  long  did  you  stay  there? 

A.     Just  long  enough 

The  Court:     What  materiality  has  this,  comiseH 

Mr.  Mandel:     I  don't  want  to  go  into  detail. 

The  Court:     They  went  to  San  Francisco. 

Q.  By  Mr.  Mandel:  You  arrived  in  San  Fran- 
cisco then  and  then  you  went  where  in  San  Fran- 
cisco ? 

A.  I  went  direct  to  my  brother's  house  at  198 
[281]  Harriett. 

Q.  Do  you  know  whether  Mr.  Santana  remained 
with  your  husband  at  that  time? 

A.     How  could  he  when  my  husband 

Q.     I  am  asking  you  if  he  did  or  he  didn't? 

A.     He  did  not. 

Q.  Before  you  went  on  the  trip  from  Los  Ange- 
les to  San  Francisco  did  you  take  any  suitcase 
along?  A.     Yes,  I  did. 

Q.     That  is  the  suitcase  you  took  along,  isn't  it? 

A.     Yes,  sir. 

Q.  And  you  took  that  and  that  was  in  your 
Chevrolet  car?  A.     Yes,  sir. 

Q.  You  did  not  take  these  keys,  the  set  of  keys 
that  have  been  mentioned  here  that  fit  your  trailer 
and  other A.     I  have  them  right  here. 

Q.  Did  you  take  these  along  with  you  when  you 
went  to  San  Francisco?  A.     I  did  not. 

Q.     Where  did  you  leave  that? 

A.     They  were  at  all  times  in  the  trailer. 

Q.     Where  in  the  trailer? 

A.     In  front  of  the  mantel. 
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Q.  And  the  suitcase  was  locked  or  was  it  ojoen 
when  you  took  it  along?  [281] 

A.     I  never  have  locked  my  suitcase. 

Q.     All  right,  it  was  open  on  this  occasion? 

A.     It  was  open;  yes,  sir. 

Q.  AYhen  you  left  San  Francisco  you  went — you 
left  with  the  Chevrolet  alone,  is  that  right? 

A.     Yes,  sir. 

Q.  Left  your  husband  up  north  with  Mr.  San- 
tana?  Mr.  Santana  remained  up  in  San  Francisco 
with  your  husband?  A.     When  was  that? 

Q.  When  you  left  San  Francisco  some  time  in 
September  1945  you  left  in  the  Chevrolet  car  and 
you  left  your  husband  there,  did  you  not? 

A.     Yes,  sir. 

Q.  All  right.  At  that  time  you  took  along  the 
suitcase  with  you,  did  you  not?  A.     Yes,  sir. 

Q.  And  the  suitcase — what  did  it  have — what 
possessions  did  it  have? 

A.     I  beg  your  pardon? 

Q.  What  did  you  have  inside  the  suitcase  when 
you  went  from  San  Francisco  down  south? 

A.  You  mean  when  I  left  San  Francisco  for  Los 
Angeles  ? 

Q.     That  is  what  I  said. 

A.  I  had  my  coat,  a  black  dress,  the  shirt  and 
the  [282]  blouse  I  was  wearing.  I  had  another  extra 
black  dress  and  two  changes  of  underwear  and  two 
pairs  of  stockings. 

Q.  The — besides  the  personal  apparel  you  had 
nothing  else  other  than  tools  of  any  kind,  did  you? 
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A.     No,  sir. 

Q.  Did  you  ever  at  any  time  have  any  jack  in 
the  suitcase  before  you  made  the  trip  to  San  Fran- 
cisco? A.     No,  sir. 

Q.  Never  had  any  tools  before,  did  you,  in  the 
suitcase?  A.     No,  sir. 

Q.  All  right.  Then  when  you  went  south  you 
met  with  an  accident?  A.     Yes. 

Q.     Your  car  was  wrecked?  A.     Yes,  sir. 

Q.  And  then  after  you  asked  your  husband  or 
telegraphed  your  husband  that  you  needed  a  car, 
is  that  correct?  A.     No,  sir. 

Q.  You  told  your  husband  about  the  accident, 
that  your  car  was  completely  wrecked? 

A.  I  phoned  my  husband  and  I  told  him  I  had 
met  with  an  accident. 

Q.  And  that  you  were  apparently  on  the  way 
to  recovery,  is  that  right?  [283]  A.     No,  sir. 

Q.     You  did  not  tell  him  that?  A.     No,  sir. 

Q.  That  you  were  about  to  leave  the  hospital, 
maybe  in  a  few  days? 

A.  I  told  him  that  I  was  not  very  seriously  hurt 
and  that  I  would  be  there  for  observation — they  had 
taken  X-rays  and 

Q.  Let  us  forget  about  the  details.  You  told 
him  you  were  well  enough  to  go  out  of  the  hospital 
within  a  few  days,  is  that  correct? 

A.     Yes,  sir. 

Q.  Then  you  picked  up  the  Plymouth  car  in 
San  Fernando,  didn't  you?  A.     I  did  not. 

Q.     Well,  where  did  you  get  the  Plymouth  car  ? 
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A.  Mr.  Santana's  brother-in-law  brought  it  to 
me,  to  the  trailer  on  Sunday  morning  after  I  had 
left  the  hospital. 

Q.     The  brother-in-law?    Whose  brother-in-law? 

A.     Mr.  Santana's  brother-in-law. 

Q.     Where  does  he  live? 

A.     In  Mexicali  with  Mr.  Santana. 

Q.     I  am  speaking  of  San  Fernando,  California. 

A.  Yes;  you  are  talking  about  San  Fernando, 
California,  and  I  am  telling  you  that  Mr.  Santana's 
brother-in-law  [284]  brought  the  car  to  me  to  the 
trailer. 

Q.  Do  you  mean  when  you  returned  from  the 
hospital  ? 

A.  When  I  was  in  the  trailer  after  I  had  gotten 
out  of  the  hospital. 

Q.     When  was  that? 

A.     About  the  21st  or  22nd  of  September. 

Q.  And  where  did  you  say  you  met  Mr.  San- 
tana's brother? 

Mrs.  Root:     Brother-in-law. 

The  Witness:  Brother-in-law.  He  had  brought 
the  Plymouth  car  to  me  in  the  trailer. 

Q.     By  Mr.  Mandel:     And  where? 

A.     In  Monterey  Park. 

Q.     Where  does  his  brother-in-law  live? 

The  Court:  She  answered  that  by  saying  in 
Mexicali. 

Q.  By  Mr.  Mandel:  That  is  what  I  am  trying 
to  find  out.  His  brother-in-law  lives  in  Mexicali. 
When  did  he  come  to  Los  Angeles? 
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A.     May  I  answer  you? 

Q.     That  is  what  I  am  trying  to  get  at. 

A.  Well,  when  I  asked  the  Prosecuting  Attorney 
or  the  United  States  Marshal  or  these  gentlemen 
here  that  Mr.  Santana  had  come  to  my  brother's 
house  the  14th  of  Sej^tember,  when  I  left  my 
brother's  house  for  the  Valley  that  Mr.  Santana 
had  come  to  my  brother's  house  at  that  particular 
day.  He  gave  me  an  address  and  asked  me  if  I 
wouldn't  pick  [285]  his  brother-in-law — he  didn't 
call  him  his  "brother-in-law"  at  the  time.  He  said 
his  nephew  and  his  nephew's  wife  in  Sanger,  Cali- 
fornia. I  went  there  and  asked  the  night  Marshal, 
a  gentleman  from  Missouri,  where  this  particular 
address  was.  He  said,  "Who  are  you  looking  for?" 
And  I  said,  "Well,  to  be  exact,  I  don't  know,  but," 
I  said,  "I  am  supposed  to  pick  up  a  couple  in  San 
Fernando,"  and  if  you  check  at  the  highway  patrol 
at  the  time  of  my  accident  you  will  see  that  Mr. 
Garcia  and  Mr.  Gregory  Garcia  were  in  my  com- 
pany at  the  time  of  my  accident. 

Q.  What  date  are  you  speaking  of?  Before  the 
accident  ? 

A.  I  am  talking  about  the  15th  of  September 
at  4:30  in  the  morning  when  I  met  an  accident. 

Q.     I  know 

The  Witness:  You  are  all  confused  because  at 
the  time 

Q.     I  am  not  trying  to  be  confused. 

A.  At  the  time  Mr.  Santana  left  with  my  hus- 
band for  Los  Angeles  he  left  his  brother-in-law  in 
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Brawley  and  his  brother-in-law  showed  up  in  San 

Bernardino. 

Q.  Mrs.  Gonzalez,  I  am  not  trying  to  confuse 
you  and  I  don't  want  to  be  confused  and  I  don't 
want  the  jury  to  be  confused. 

The  Court:     Let  her  tell  her  story. 

Q.  By  Mr.  Mandel :  Mrs.  Gonzalez,  on  the  14th 
of  September,  the  date  you  are  mentioning,  where 
were  you?  [286]  A.     In  San  Francisco. 

Q.     All  right.    You  left  San  Francisco  when? 

A.  I  left  in  the  afternoon,  early  in  the  after- 
noon, about  midday  I  should  say. 

Q.  Did  you  tell  Mr.  Santana  you  were  leaving 
San  Francisco  ?  A.     I  did  not ;  he  come  to  me. 

Q.     Then  you  left? 

The  Court:     Let  her  finish  her  answer. 

Q.  By  Mr.  Mandel :  What  Avas  the  rest  of  your 
answer  ? 

A.     My  husband  evidently 

Q.     I  ask  that  be  stricken. 

A.  My  husband  must  have  told  Mr.  Santana 
before  that 

Mr.  Mandel:     I  object  to  that. 

The  Court:     Wait  just  a  minute. 

The  Witness:  If  you  don't  want  me  to  tell 
you 

The  Court:  This  witness  is  trying  to  answer 
your  questions.  I  think  I  understand  what  she  is 
trying  to  say.  She  is  telling  us  she  left  there  and 
that  Santana  had  given  the  address  of  certain 
people  at  Sanger,  and  that  two  people  from  Sanger 
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were  with  her  in  the  car  at  the  time  of  the  accident. 

Now,  is  that  what  you  tried  to  tell  counsel? 

The  Witness:     Yes,  sir. 

The  Court:     And  that  is  what  you  did  tell  us? 

The  Witness :     Yes,  sir.  [287] 

Q.  By  Mr.  Mandel:  And  that  was  when,  did 
you  say? 

A.  That  was  the  14th  of  September  when  I  left 
San  Francisco  and  the  accident  was  on  the  15th 
of  September  at  4:30  in  the  morning. 

Q.  Now,  when  did  you  pick  up  the  Plymouth 
car,  did  you  say  ? 

A.     I  did  not  pick  the  Plymouth  car  up. 

Q.     When  did  you  get  it? 

A.  I  didn't  get  it  until  the  21st  or  22nd  of  Sep- 
tember at  my  trailer  court. 

Q.     And  who  brought  it  there? 

A.     Mr.  Santana's  brother-in-law. 

Q.     What  is  his  name? 

A.     Gregory.    They  call  him  Julio. 

Q.     Is  that  the  one  you  mean  was  in  Mexicali? 

A.     Yes. 

Q.  All  right.  Now  then,  from  that  time  on  until 
the  day  of  the  arrest  j^ou  had  the  Plymouth  car 
in  your  possession? 

A.  From  the  21st  or  22nd  until  Mr.  Santana's 
arriving  it  was  parked  in  front  of  my  sister's  house 
where  Mr.  Santana's  brother-in-law  had  parked  it. 
At  that  particular  Sunday  morning  when  he  took 
me  down  to  my  sister's  house,  when  he  come  down 
he  asked  me  if  he  couldn't  leave  the  car  there  and 
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Mr.  Santana  on  his  way  back  would  pick  it  up.  I 
told  him  I  could  not  because  I  was  on  my  way  to 
my  sister's —  [288]  I  couldn't  take  care  of  myself 
and  I  had  to  go  to  my  sister's,  and  he  said,  '^Well, 
when  are  you  going?"  And  I  said,  "I  expect  to 
go  today."  He  said,  "Well,  I  will  take  you."  He 
took  me  and  drove  me  up  there  and  he  asked  me 
if  he  could  leave  his  car  over  at  my  sister's.  I  told 
him  my  sister  did  not  have  a  yard,  did  not  have 
a  garage  and  he  said  it  would  be  all  right,  the 
neighborhood  looked  respectable  enough  that  the 
car  would  not  be  stolen  from  in  front  of  the  street 
and  there  is  where  it  was  parked  until  Mr.  San- 
tana's  arrival. 

Q.  You  mean  some  time  in  October  of  this  last 
year,  October  3rd  or  4th? 

A.     I  am  talking  about  September  21st  or  22nd. 

Q.     But  Mr.  Santana 's  arrival 

A.  He  did  not  say  when  Mr.  Santana  was 
coming  back. 

Q.  I  am  saying  it  has  been  testitied  to  as  around 
October  30th— September  30th?  A.     Yes. 

Q.  Is  that  about  the  time  your  husband  returned 
from  San  Francisco?  A.     Yes,  sir;  the  4th. 

Q.  Was  that  the  first  time  you  saw  the  Dodge 
car  of  Mr.  Santana 's,  or  did  you  see  it  in  San 
Francisco  ? 

A.     I  never  saw  the  Dodge  car  in  San  Francisco. 
Q.    You  saw  it  in  Los  Angeles? 
A.    Yes,  sir.  [289] 
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Q.  And  when  you  saw  it  you  say  that  you  re- 
member the  car  as  a  blue  car?  A.     Yes. 

Q.     Could  it  have  been  viewed  as  a  gray  car? 

A.     It  is  not. 

The  Court:  That  has  been  asked  and  answered, 
counsel  ? 

Mr.  Mandel:     All  right. 

Q.  Now,  when  you  took  the  car  from  Los  Ange- 
les to  the  Valley,  the  Plymouth  car  I  am  speaking 
of — ^now,  you  say  you  did  not  go  to  Mrs.  Santana's 
place  in  Mexicali?  A.     I  did  not. 

Q.     You  never  talked  to  Mrs.  Santana  then? 

A.     I  have  not. 

Q.  You  did  not  tell  her  that  you  were  too  ill 
to  leave  the  car  that  day — you  would  come  the 
following  day?  A.     I   did  not. 

Q.  Nor  did  you  talk  to  her  and  go  on  foot  to 
Mexicali,  did  you?  A.     I  have  not. 

Q.     And  she  is  not  telling  the  truth,  is  that  right  ? 

A.     She  is  not. 

Mr.  Binns:     I  think  that  is  argumentative. 

The  Court:     He  has  an  answer. 

Q.  By  Mr.  Mandel:  Now  then,  the  large  keys 
that  you  have  before  you  there  that  fit  your  trailer 
were  found  in  [290]  your  possession  at  the  time  of 
your  arrest,  is  that  correct? 

A.     The  key  ring  was  found  in  my  possession. 

Q.  When  you  went  to  the  trailer  after  you  re- 
turned from  the  Valley,  some  time  you  say  around 
two  or  three  in  the  afternoon  of  the  9th,  you  went 
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to  the  trailer.   Did  you  pick  up  the  suitcase  at  that 

time?  A.     I  did. 

Q.     Did  you  pick  up  the  keys  at  that  time? 

A.     I  did. 

Q.  Were  they  in  the  same  place  that  they  were 
before  ? 

A.  They  were  at  all  times  in  front  of  the  mantel 
place. 

Q.     They  had  not  been  touched? 

A.     Well,  I  would  not  say  that. 

Q.  Well,  I  am  asking  you,  did  you  find  them 
in  the  very  same  spot  they  were  in? 

A.  They  were  on  top  of  the  mantel,  not  exactly 
the  same  place. 

Q.  How  far  was  it  from  where  it  was  when  you 
saw  it? 

A.  Well,  it  was  closer  to  the  sink  than  it  was 
to  the  stove  when  I  picked  them  up,  but  it  is  all 
one  large  mantel. 

Q.  Well,  it  was  in  the  general  area  where  you 
saw  it  in  July  of  1945?  That  is,  the  last  time  you 
said  you  saw  it? 

A.     I  did  not  say  I  saw  them  the  last  time. 

Q.  The  last  time  you  had  them  in  your  posses- 
sion that  was  about  the  same  place,  same  area  as 
it  was  when  you  took  [291]  the  keys — when  you 
took  the  suitcase  along  with  you  on  the  9th,  is  that 
correct  ? 

A.  It  wasn't  the  night  of  the  9th;  it  was  the 
afternoon  of  October 
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Q.  Well,  the  9th  of  October,  I  say,  in  the  after- 
noon ?  A.     Yes. 

Q.     Is  that  right  ?  A.     Yes. 

Q.  Yon  took  the  suitcase  and  yon  also  took  the 
keys,  is  that  right?  A.     Yes,  sir. 

Q.  I  understand  from  your  answer  that  before 
you  say  the  suitcase  was  locked  when  you  took  it 
out  on  the  afternoon  of  October  9th,  is  that  right? 

A.  I  do  not,  no,  and  I  did  not  know  at  the  time 
it  was  locked. 

Q.  Well,  you  took  it  out  from  the  trailer  and 
brought  it  into  your  car,  didn't  you? 

A.     I  did. 

Q.  And  you  put  the  suitcase  where  you  took  it 
out  of  the  trailer?  A.     Inside  of  the  car. 

Q.     You  didn't  put  it  in  the  back  of  the  car? 

A.     No. 

Q.     And  you  did  not  open  it?  [292] 

A.     I  did  not. 

Q.     You  did  not  try  to  examine  its  contents? 

A.     I  did  not. 

Q.     You  did  not  know  what  it  contained  then? 

A.  I  thought  it  was  my  tools  that  I  had  there 
at  all  times. 

Q.  Well,  what  was  your  object  in  taking  the 
suitcase  at  that  time? 

A.  Because  I  was  going  over  to  my  sister's,  and 
I  was  going  to  stay.  I  didn't  know  just  how  long 
Mr.  Santana  was  going  to  keep  the  trailer  and  I 
had  quite  a  bit  of  cleaning  and  quite  a  bit  of  soiled 
clothes  that  I  took  along  with  me,  and  some  papers 
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to  the  trailer.   Did  you  pick  up  the  suitcase  at  that 

time?  A.     I  did. 

Q.     Did  you  i^ick  up  the  keys  at  that  time? 

A.     I  did. 

Q.  Were  they  in  the  same  place  that  they  were 
before  ? 

A.  They  were  at  all  times  in  front  of  the  mantel 
place. 

Q.     They  had  not  been  touched? 

A.     Well,  I  would  not  say  that. 

Q.  Well,  I  am  asking  you,  did  you  find  them 
in  the  very  same  spot  they  were  in? 

A.  They  were  on  top  of  the  mantel,  not  exactly 
the  same  place. 

Q.  How  far  was  it  from  where  it  was  when  you 
saw  it? 

A.  Well,  it  was  closer  to  the  sink  than  it  was 
to  the  stove  when  I  picked  them  up,  but  it  is  all 
one  large  mantel. 

Q.  Well,  it  was  in  the  general  area  where  you 
saw  it  in  July  of  1945?  That  is,  the  last  time  you 
said  you  saw  it? 

A.     I  did  not  say  I  saw  them  the  last  time. 

Q.  The  last  time  you  had  them  in  your  posses- 
sion that  was  about  the  same  place,  same  area  as 
it  was  when  you  took  [291]  the  keys — when  you 
took  the  suitcase  along  with  you  on  the  9th,  is  that 
correct  ? 

A.  It  wasn't  the  night  of  the  9th;  it  was  the 
afternoon  of  October 
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Q.  Well,  the  9th  of  October,  I  say,  in  the  after- 
noon ?  A.     Yes. 

Q.     Is  that  right  ?  A.     Yes. 

Q.  You  took  the  suitcase  and  you  also  took  the 
keys,  is  that  right?  A.     Yes,  sir. 

Q.  I  understand  from  your  answer  that  before 
you  say  the  suitcase  was  locked  when  you  took  it 
out  on  the  afternoon  of  October  9th,  is  that  right? 

A.  I  do  not,  no,  and  I  did  not  know  at  the  time 
it  was  locked. 

Q.  Well,  you  took  it  out  from  the  trailer  and 
brought  it  into  your  car,  didn't  you? 

A.     I  did. 

Q.  And  you  put  the  suitcase  where  you  took  it 
out  of  the  trailer?  A.     Inside  of  the  car. 

Q.    You  didn't  put  it  in  the  back  of  the  car? 

A.     No. 

Q.     And  you  did  not  open  it?  [292] 

A.     I  did  not. 

Q.     You  did  not  try  to  examine  its  contents? 

A.     I  did  not. 

Q.     You  did  not  know  what  it  contained  then? 

A.  I  thought  it  was  my  tools  that  I  had  there 
at  all  times. 

Q.  Well,  what  was  your  object  in  taking  the 
suitcase  at  that  time? 

A.  Because  I  was  going  over  to  my  sister's,  and 
I  was  going  to  stay.  I  didn't  know  just  how  long 
Mr.  Santana  was  going  to  keep  the  trailer  and  I 
had  quite  a  bit  of  cleaning  and  quite  a  bit  of  soiled 
clothes  that  I  took  along  with  me,  and  some  papers 
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I  needed  in  regard  to  the  wreck  of  my  car,  for  the 

insurance. 

Q.  You  did  not  take  the  suitcase  along  with  you 
when  you  went  from  Los  Angeles  to  the  Valley,  but 
you  did  take  it  on  the  day  of  the  9th  of  October 
when  you  went  to  the  trailer? 

A.  Well,  I  did  not  need  my  suitcase  in  the 
Valley,  because 

Q.  Not  whether  you  needed  it,  but  you  didn't 
take  it?  A.     No,  sir. 

Q.  But  you  did  positively  take  it,  you  say,  on 
the  afternoon  of  the  9th  along  with  these  keys? 

A.     Yes.  [293] 

The  Court:  At  this  time  we  are  going  to  take 
our  afternoon  recess.  The  jury  will  bear  in  mind 
the  admonition  the  court  has  heretofore  given.  We 
will  take  a  recess  until  1 :30. 

(Whereupon,  at  12:00  o'clock  noon  a  recess 
was  had  until  1:30  o'clock  p.  m.  of  the  same 
day.)  [294] 

The  Court:     Are  you  ready  to  proceed? 

Mr.  Mandel:     We  are  ready,  your  Honor. 

Mrs.  Root:     Yes,  your  Honor. 

Mr.  Binns:     The  Government  is  ready. 

The  Court:  Will  you  stipulate  the  jury  are  all 
present  and  in  the  jury  box,  and  the  defendants 
present  in  court  with  their  counsel? 

Mrs.  Root:     So  stipulated. 

Mr.  Mandel:     Yes,  your  Honor. 

Mr.  Binns:     So  stipulated. 

The  Court :     Let  the  record  so  show. 
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JOSEPHINE  GONZALEZ, 

called  as  a  witness  by  and  in  her  own  behalf,  having 
been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Cross-Examination  (Resumed) 
By  Mr.  Mandel: 

Q.  Mrs.  Gonzalez,  on  tlie  9th  of  October,  1945, 
after  you  returned  from  Westmoreland  to  Los  An- 
geles and  went  to  your  trailer  some  time  at  the 
hour  of  two  or  three  in  the  afternoon^  according 
to  your  testimony,  you  then  got  your  suitcase  and 
your  keys,  is  that  correct  ?  A.     Yes,  sir.  [295] 

Q.  And  where  did  you  say  you  put  the  suitcase 
in  the  car? 

A.     In  the  back  seat  of  the  car  on  the  floor. 

Q.     Back  seat  of  the  car?  A.     Yes. 

Q.  And  I  take  it  that  you  never  opened  it  from 
the  time  that  you  took  it  from  the  trailer  until 
the  time  you  were  placed  under  arrest,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  During  the  day  and  the  early  part  of  the 
evening,  before  you  went  to  La  Canada,  you  had 
gone  to  various  places  that  you  explained,  hadn't 
you?  A.     In  the  afternoon? 

Q.  Yes,  after  you  had  not  found  Santana  in 
the  trailer  you  then  went  other  places,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  And  did  you  go  to  any  members  of  your 
family?  A.     I  did  not. 

Q.     Did  3^ou  go  to  any  homes  at  all? 
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A.     I  did  not. 

Q.     What  did  you  do? 

A.     I  went  to  the  cleaners'  establishment  the  first 
thing  and  left  my  cleaning. 

Q.     Did  you  take  your  cleaning? 

A.     I  did.  [296] 

Q.     And  you  had  your  suitcase  along? 

A.    Yes,  I  did. 

Q.     You  did  not  put  the  cleaning  in  the  suitcase 
did  you?  A.     I  did  not. 

Q.     How  much  cleaning  did  you  take? 

A.     It  was  mostly  men's  cleaning. 

Q.     Suits? 

A.     No,  I  believe  it  was  just  trousers. 

Q.     Where  did  you  leave  those  clothes? 

A.     In  Monterey  Park  at  the  cleaning  establish- 
ment. 

Q.     No;  I  mean — I  understood  you  to  say  you 
took  some  clothes  from  the  cleaners,  or  am  I  wrong  ? 

A.     From  the  trailer  along  vnth  my  suitcase  and 
my  soiled  clothing. 

Q.     All  right.    In  other  words,  you  did  not  get 
any  clothes  from  the  cleaners?  A.     No,  sir. 

Q.     Do  you  remember  when  you  talked  to  the 
Government  Treasury  Agent,  Mr.  Polcuch? 

A.     Yes. 

Q.     In  the  early  part  of  January  of  this  year? 

A.     Yes. 

Q.     Is  that  right?  A.     Yes,  sir.  [297] 

Q.     Do  you  remember  the  conversation  you  had 
with  him?  A.     Yes,  sir. 
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Q.  Do  you  remember  at  that  time  that  you  told 
him  in  the  course  of  your  narrative  that  you  had 
gone  to  Mexico  to  see  Mrs.  Santana? 

A.     I  did  not. 

Mrs.  Root:  Just  a  moment.  I  will  object  to  the 
question  on  the  ground  it  assumes  a  fact  not  in 
evidence. 

Mr.  Mandel:  If  you  Honor  please,  the  record  is 
clear,  if  I  am  not  mistaken,  and  will  bear  me  out. 

The  Witness:     I  did  not. 

Mr.  Mandel :     Officer  Polcuch  testified  to  that. 

The  Witness:     I  did  not. 

The  Court:     Objection  overruled. 

Mrs.  Root:     Exception. 

The  Court :  I  do  not  remember  what  all  has  been 
said  in  the  various  conversations. 

Q.     (By  Mr.  Mandel)     You  did  not  tell  him  that  ? 

A.     I  did  not. 

Q.  You  saw  Luis,  this  man  Villalva,  sometime 
in  September  of  last  year  ?  A.     I  did  not. 

Q.     When  did  you  see  him  last? 

A.     It  was  the  summer  before  last. 

Q.     What  is  that?  [298] 

A.     Summer  before  last. 

Q.     You  mean  in  1944?  A.     Yes,  sir. 

Q.  You  have  not  seen  him  since  the  summer 
of  1944?   Until  this  date? 

A.  I  saw  him  when  he  w^as  in  the  hospital  in 
the  winter. 

Q.     When? 

A.     I  believe  it  was  somewhere  around  in  October 
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or  November,  but  I  don't  remember  whether  it  was 

1943  or  1944. 

Q.  From  that  time  on  you  have  not  seen  him 
again  ? 

A.     I  did  see  him  summer  before  last. 

A.  I  am  speaking  of  from  October  or  November 
of  1943 — you  say  that  was  the  last  time  you  saw, 
him  ? 

A.  No.  I  said  I  saw  him  then  when  he  was  in 
the  hospital. 

Q.     Now,  from  then  on  did  you  see  him  again? 

A.  I  saw  him  summer  before  last  when  I  come  to 
Los  Angeles. 

Q.  The  summer  before  last  ?  You  mean  the  sum- 
mer of  1943? 

The  Court:  I  think  her  statement  is  clear,  coun- 
sel. It  is  argumentative.  She  said  she  saw  him  in 
the  hospital  and  that  the  last  time  she  saw  him 
was  during  the  summer  of  1944.   Is  that  correct? 

Mr.  Mandel :     Summer  before  last.  [299] 

The  Witness:  That  would  be  1944,  wouldn't  it? 
Last  summer  was  1945,  was  it  not? 

The  Court:     And  it  was  the  summer  before  that. 

The  Witness:     Yes. 

Q.     (By  Mr.  Mandel)     The  summer  of  1944? 

The  Court:  She  has  answered  the  question, 
counsel.    Don't  ask  her  that  again. 

Q.  (By  Mr.  Mandel)  You  have  not  seen  him 
since  that  time?  A.     I  have  not. 

Q.  And  you  don't  know  where  he  is  at  this 
time?  A.     I  do  not? 
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Q.     Do  you  knovv'  where  he  lives'? 

A.     I  know  where  he  lived. 

Q.     Where?  A.     At  3731  Maple. 

Q.     Is  he  a  member  of  your  family? 

A.     He  is  my  brother. 

O.  Your  brother,  and  vou  have  not  seen  him 
since  that  time?  A.     I  have  not. 

Q.     He  lives  in  Los  Angeles?  A.     He  does. 

Q.  You  have  not  seen  your  brother  from  the 
summer  of  1944  to  the  present  time?  [300] 

The  Court:  Counsel,  that  has  been  asked  and 
answered  several  times. 

Mr.  Mandel:     I  just  want  to  make  it  clear. 

The  Court :  I  understand  that,  but  I  do  not  like 
the  idea  of  re-asking  questions  simply  for  the  pur- 
pose of  emphasis. 

Mr.  Mandel:     All  right,  your  Honor. 

Q.  Mow  then,  may  I  ask  you  this:  When  you 
were  arrested  and  the  officers  took  you  out  of  this 
car — took  out  this  opium  from  the  suitcase,  the 
first  thing  you  say  in  your  testimony  is  that  Mr. 
Santana  probably  owned  it.   That  is  what  you  said? 

A.  I  said  if  it  was  there  that  Mr.  Santana^  had 
put  it  there. 

Q.     How  did  you  happen  to  make  that  statement? 

A.  For  the  simple  reason  that  he  had  my  trailer 
and  he  was  the  only  one  that  had  access  to  it  while 
I  was  gone. 

Q.  Were  you  at  the  trailer  all — you  don't  know 
whether  anybody  else  went  to  the  trailer,  do  you, 
during  your  absence? 
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A.     Unless  lie  took  somebody  there. 

The  Court:     That  is  self-evident. 

Mr.  Mandel:  That  is  self-evident,  your  Honor. 
All  rij^ht. 

Q.  Then  you  concluded  immediately  when  the 
officer  showed  you  the  opium  that  Mr.  Santana  must 
have  been  the  owner  [301]  of  it,  is  that  right? 

A.     Yes,  sir. 

Q.  No  other  person  came  to  your  mind  at  all 
that  night  that  might  be  the  owner — that  it  might 
be  someone  else's? 

A.  Nobody  had  access  to  my  trailer  but  Mr.  San- 
tana. 

Q.  You  idea  was  to  place  the  onus  of  responsi- 
bility on  someone  else,  wasn't  it. 

The  Court :  That  is  argumentative,  counsel.  You 
can  argue  the  case  at  the  end  of  the  case. 

Q.  (By  Mr.  Mandel)  I  don't  know  whether 
this  has  been  mentioned  or  not,  but  didn't  you  tell 
me  or  counsel  for  the  Government  or  your  own 
counsel  that  you  never  had  any  tools  in  that  suit- 
case before? 

A,  I  said  I  had  them  when  I  picked  them  up 
from  my  wrecked  car. 

Q.     You  had  them  when? 

A.  I  had  them  when  I  went  to  my  wrecked  car 
and  picked  them  up. 

Q.    When  was  that? 

A.  That  was  about  the  21st  or  22nd  of  September 
when  I  left  the  hospital. 
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Q.  That  was  the  time  you  put — when  you  had 
your  wreck  you  put  them  in  the  suitcase"? 

The  Court:  Counsel,  that  has  all  been  gone  over 
time  and  time  again.  [302] 

Mr.  Mandel:  Your  Honor,  I  appreciate  your 
Honor's  trying  to  assist,  but  I  am  interested  in  see- 
ing that  all  the  rights  of  my  client  are  protected. 
I  may  make  mistakes,  but  I  think  my  client's  in- 
terests are  ver}^  important. 

The  Court :  The  court  is  also  interested  in  Feeing 
that  justice  is  done.  That  is  the  only  thins:  the 
court  is  interested  in. 

Mr.  Mandel:  That  is  true  as  far  as  I  am  con- 
cerned. 

Q.  Did  you  discuss  this  case  with  the  members 
of  your  family  who  testified  this  morning? 

A.     I  have  not. 

Q.  Never  discussed  it  with  them  at  all  about 
their  testimony  in  court,  is  that  if? 

A.     How  could  I? 

Q.     I  am  asking  you  did  you  or  didn't  you? 

A.     I  have  not. 

Mr.  Mandel:     That  is  all. 

Mrs.  Root:  May  I  ask  a  question  on  redirect 
examination  at  this  time? 

The  Court:     Yes. 

Redirect  Examination 
By  Mrs.  Root : 

Q.  Mrs.  Gonzalez,  I  am  not  quite  clear  abont 
the  questions  that  counsel  for  the  Government  asked 
you  about  the  various  kinds  of  tools.   Which  of  tlie 
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tools  did  you  leave  in  [303]  your  suitcase  when  Mr. 
Gonzalez,  your  husband,  took  the  jack  out  of  your 
suitcase "? 

A.  I  left  two  wrenches,  one  screwdriver,  one 
hammer  and  one  hitch  trailer. 

Q.     In  the  suitcase?  A.     Yes. 

Q.  And  you  left  the  tools  in  the  suitcase  and  the 
suitcase  in  the  trailer  as  of  October  5th  ? 

A.     Yes,  ma'am. 

Mrs.  Root:  That  is  all  as  far  as  I  am  con- 
cerned, 

Recross  Examination 
By  Mr.  Binns: 

Q,  Mrs.  Gonzalez,  you  met  a  man  named  Gregory 
in  Sanger  ■?  A.     I  did. 

Q.     Had  you  ever  seen  him  before? 

A.     I  did. 

Q.     How  many  times  had  you  seen  him  before? 

A.     About  two  or  three  times. 

Q.     And  where  had  you  seen  him  before? 

A.     In  Imperial  Valley. 

Q.     With  Mr.  Santana?  A.     I  did. 

Q.  And  you  say  that  he  is  the  one  who  brought 
Mr.  Santana 's  Plymouth  car  to  you  at  your  trailer  ? 

A.    Yes,  sir.  [304] 

Q.  Was  your  name  before  you  married,  Vil- 
lalva?  A.     It  was. 

Q.  Now  then,  when  you  made  that  statement  that 
the  opium  must  have  belonged  to  Mr.  Santana,  had 
you  ever  heard  of  opium  in  connection  with  Mr. 
Santana?  A.     I  had  not. 
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Q.  Now  then,  do  you  remember  this  conversation 
you  had  with  Mr.  Beckner  in  the  Hall  of  Records  % 

Mrs.  Root:     Hall  of  Justice,  you  mean. 

The  Witness:     I  do. 

Q.  (By  Mr.  Binns)  Do  you  remember  tellinc^ 
him  in  substance  in  that  conversation,  that  Mr.  San- 
tana  had  told  you  to  take  the  Plymouth  and  to  park 
it  with  the  keys  in  it  on  the  east  side  of  Brawl ey 
and  then  to  mail  a  card  to  his  wife? 

A.     No. 

Q.     You  don't  remember  telling  him  thatl 

A.     No,  I  didn't  say  that.  ■• 

Q.     Can  you  tell  us  what  you  did  tell  him? 

A.  I  told  him  that,  when  I  left  for  Impierial 
Valley,  when  we  were  in  the  trailer,  I  told  Mr. 
Santana  that  I  probably  would  not  bring  the  car 
back  because  I  wasn't  in  a  position  to  drive  and 
my  husband  was  not  coming  back  with  me  and  I 
probably  w^ould  come  on  the  bus.  He  said  if  I  did 
so  to  take  the  car  to  the  east  side  in  Brawley  and 
mail  a  card  to  postoffice  Box  1174  in  Calexieo  and 
his  nephew  would  come  [305]   and  get  it. 

Q.     That  is  what  you  told  Mr.  Beckner? 

A.     Yes,  sir. 

Q.  And  you  also  told  the  same  thing  to  Officer 
Polcuch?  A.     Yes,  sir. 

Q.     How  then,  did  Mr.  Santana  tell  you  that? 

A.  He  did  and  in  the  trailer  I  didn't  think  I 
was  going  to  come  with  the  car.  My  intention  wasn  't 
to  bring  the  car  back  because  I  was  in  no  position 
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to  drive  it,  but  the  buses — I  waited  there  until  Tues- 
day morning-  and  the  buses  were  still  on  strike. 

Mr.  Bimis:     No  further  questions. 

Mrs.  Root:  That  is  all.  The  defendant  Gronzalez 
rests. 

A  Juror:  Is  it  right  and  proper  to  ask  a  ques- 
tion to  clear  things  up  *? 

When  you  got  to  the  trailer  on  the  9th  was  it 
locked  up  tight,  when  you  returned  from  Brawley 
to  the  trailer  on  the  9th  ? 

The  Witness :     You  mean  the  trailer  was  locked  % 

The  Juror:     Was  it  locked? 

The  Witness:     Yes,  it  was. 

The  Juror:     How  did  you  get  in? 

The  Witness :  My  husband  had  a  key  and  I  had 
a  key  when  I  left  or,  Mr.  Santana  rented  the  trailer 
and  I  gave  him  my  key  and  when  I  came  back 
from  Imperial  Valley  my  husband  gave  [306]  me 
his. 

Mrs.  Root:  We  have  rested,  if  your  Honor 
please. 

The  Court:     Any  rebuttal? 

Mr.  Binns:    Yes,  I  will  call  Officer  Polcuch. 


OSCAR  POLCUCH 

called  as  a  witness  by  and  on  behalf  of  the  Plain- 
tiff, having  been  previously  duly  sworn,  was  re- 
called and  testified  in  rebuttal  as  follows: 

Direct  Examination 

By  Mr.  Binns: 

Q.  Agent  Polcuch,  calling  your  attention  to  the 
conversation  which  you  had  with  Mrs.  Gonzalez  in 
the  Hall  of  Justice,  in  that  conversation  did  she  tell 
you  that  she  had  gone  to  San  Francisco  in  the  same 
car  with  Mr.  Santana? 

A.  No.  She  stated  that  she  and  her  husband  had 
gone  to  San  Francisco  in  their  Chevrolet  and  that 
after  they  had  arrived  in  San  Francisco  it  was  by 
chance  that  she  met  Santana  there. 

Mr.  Binns:     That  is  all.    Cross  examine.       '  • 

Cross  Examination 
By  Mr.  Mandel : 

Q.  Agent  Polcuch,  I  would  like  to  ask  you  if 
in  the  same  conversation  she  didn't  tell  you  that  she 
had  gone  to  Mexico  and  seen  Mrs.  Santana? 

A.     No,  she  did  not  state  that.  [307] 

Q.     That  statement  was  not  made  by  you? 

A.     No. 

Mr.  Mandel:     That  is  all. 

Q.  (By  Mrs.  Root)  Mr.  Polcuch,  did  you  take 
that  statement  down  word  for  word? 

A.  Not  word  for  word.  I  jotted  down  notes 
on  it. 

Q.     In  other  words,  the  statement  that  you  gave 
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IIS  was  your  interpretation  of  the  substance  of  her 

conversation,  is  that  right? 

A.  The  statement  I  am  giving  here  is  from  notes 
I  took  down  at  the  time  I  was  questioning  her. 

Q.  Have  you  got  any  note  on  that  last  con- 
versation that  you  testified  about? 

A.     Yes,  I  have  it  right  here. 

Q.  I  would  like  to  see  it  if  I  m.ay.  You  are 
now  reading  from  the  first  page  of  a  document  that 
was  written  in  your  handwriting,  is  that  right? 

A.  Yes.  This  is  the  first  page.  I  am  just  trying 
to  determine  whether  it  is  on  the  first  or  second. 
Here  it  states: 

'SSantana  left  the  trailer  alone  early  in  the 
morning  after  V.  J.  day." 

Further: 

"Josephine  asked  Alfonso  to  take  her  to  San 
Francisco  to  visit  her  brother.  Josephine  and 
[308]  Alfonso  left  the  trailer  Monday  after 
V.  J.  Day  to  San  Francisco  to  visit  Alfonso's 
brother,  to  visit  Alfonso's  brother  Jose  Gon- 
zalez and  another  brother,  Luis  Ramon  Gon- 
zalez." 

Q.  Where  does  it  say  anything  in  that  note  that 
"by  chance"  she  met  Santana  in  San  Francisco? 

A.     It  is  further  down  here. 

Q.     I  would  like  to  see  that. 

A.'  "While  in  San  Francisco  Santana  was 
brought  by  Alfonso  to  Josephine's  brother's  home 
where  Josephine  was  living.    During  the  conversa- 
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tion  with  Santana  lie  said  he  was  in  San  Francisco 

to  collect  some  money  from  some  peoi)le  and" 

Further  that: 

"she  never  saw  Santana  after  that." 

Q.  Is  there  anything  stated  there  about  asking 
whether  or  not  she  took  Santana  to  San  Francisco 
or  she  was  with  Santana  going  to  San  Francisco? 

A.  Inspector  Beckner  and  I  asked  her  about  that 
and  she  repeated  that  she  and  her  husband  went. 

Q.  Other  than  that,  your  statement  that  she  and 
her  husband  went  to  San  Francisco,  you  have  noth- 
ing in  your  notes  to  indicate  that  she  said,  ''My 
husband  and  myself  alone  went  to  San  Francisco ' '  *? 

A.  My  notes  do  not  show  that.  It  is  from  my 
own  [309]  recollection  of  that  questioning  that  I 
also  add  to  this. 

Q.  Is  it  from  your  recollection  likewise  that 
after  you  asked  her  about  going  to  San  Francisco 
that  you  might  have  said  to  her  before  she  said, 
"By  chance",  that  "I  met  him  in  San  Francisco," 
and  that  you  said  to  her,  "Well,  did  you  see  San- 
tana v/hile  in  San  Francisco?"  And  she  answered, 
"By  chance  I  met  him  in  San  Francisco"? 

A.  No,  she  stated  that  after  she  had  arrived  in 
San  Francisco  she  met  Santana  there. 

Q.     By  chance? 

A.  And  as  I  recall  it,  she  was  surprised  to  see 
him. 

Q.  Did  she  say  she  was  surprised  to  see  him  or 
"by  chance"  she  met  him  in  San  Francisco? 
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A.  I  don't  recall  just  what  language  she  used 
in  that  regard. 

Q.  In  fact,  she  talked  quite  rapidly,  is  that  not 
true?  A.     That  is  right. 

Q.  And  she  did  talk  that  rapidly  when  you  were 
talking  to  her  at  the  County  Jail  on  January  22nd 
in  the  presence  of  Mr.  Beckner  and  others? 

A.  That  is  correct;  and  it  was  necessary  for  us 
to  take  her  over  the  conversation  time  and  again. 

Mrs.  Root:     That  is  all,  thank  you. 

Mr.  Mandel :     Just  one  question  more. 

Q.  Inspector,  did  Mrs.  Gronzalez  in  the  conver- 
sation that  [310]  you  are  now  relating  tell  you  that 
Mr.  Santana  had  instructed  her  or  her  husband  to 
leave  the  car  in  Mexico? 

A.  ISTo.  8he  stated  that  when  Santana  paid  her 
$10.00  for  the  rent  of  the  trailer  and  when  he  had 
loaned  her  his  car  that  Mr.  Santana  instructed  her 
to  leave  the  car  on  the  east  side  of  Brawley  and 
to  write  a  card  to  a  certain  box  number  in  Calexico 
and  that  his  wife  or  a  relative  would  pick  the 
car  up. 

Mr.  Mandel:     That  is  all,  thank  you. 

The  Court:     That  is  all. 

Mr.  Binns:  May  I  have  the  memorandum 
marked  for  identification,  your  Honor? 

The  Court:     Yes. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  16,  for  identification.) 

Mr.  Binns:  I  offer  Government's  Exhibit  No.  16 
in  evidence. 
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(Testimony  of  Oscar  Polcuch.) 
The  Court:     It  will  be  received. 

(The  document  heretofore  marked  as  Plain- 
tiff's Exhibit  No.  16,  was  received  in  evi- 
dence.) 

Mr.  Binns:     Is  that  memorandum  in  shorthand'? 
The  Witness:     No,  it  is  not. 
Mr.  Binns:     The  Government  rests. 
Mrs.  Root :     We  rest  on  behalf  of  Mrs.  Gonzalez. 
Mr.  Mandel:     I  would  like  to  put  on  one  witness 
in  [311]  rebuttal.    I  need  an  interpreter. 
The  Court:     Is  an  interpreter  present? 
(No  response.) 

The  Court :     Have  you  any  objection  to  using  the 
police  officer  as  an  interpreter? 

Mr.  Mandel:     None  at  all,  we  have  no  objection. 
The   Court:     Or  do   you  want  to   wait  for   the 
interpreter  ? 

Mr.    Bimis:     If   they    are   willing   to    take   Mr. 
Pena  we  will  not  o1)ject. 

The  Court:     Counsel  understands  Spanish? 
Mr.  Mandel :     Yes. 

(Rudolph  Pena  was  thereupon  sworn  as  an 
interpreter  to  interpret  the  English  into  Span- 
ish and  Spanish  into  English.) 
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JESUS  SANTANA, 

called  as  a  witness  by  and  in  his  own  behalf,  having 
been  previously  duly  sworn,  was  recalled  and  testi- 
fied further  in  rebuttal  as  f ollow^s : 

Direct  Examination 
By  Mr.  Mandel : 

Q.  Mr.  Santana,  when  you  came  to  Los  Angeles 
with  Mr.  Gonzalez  where  did  you  stay? 

A.     I  stayed  at  the  trailer. 

Q.     Was  Mr.  Gonzalez  at  the  trailer  with  you? 

A.     The  two  of  us  stayed  at  the  trailer.  [312] 

O.  Did  you  at  any  time  make  arrangements  with 
Mrs.  Gonzalez  or  Mr.  Gonzalez  about  paying  them 
rental  for  the  use  of  the  trailer? 

A.  I  did  not.  The  money  I  gave  him  was  to  pay 
for  the  gasoline  on  the  return  trip. 

Q.  That  was  on  the  date  of  October  5th  when 
Mr.  Gonzalez  left  for  the  Valley? 

A.     That  was  October  5th  at  1:00  p.m. 

Q.  Did  you  tell  Mrs.  Gonzalez  in  San  Francisco, 
before  she  departed  with  the  Chevrolet — I  will  with- 
draw that. 

Did  you  see  Mrs.  Gonzalez  at  the  time  she  de- 
parted for  Imperial  Valley? 

A.  We  were  standing  on  the  corner  when  she 
drove  by  and  he  had  previously  told  me  that  she 
was  to  pick  up  a  friend  of  his  that  was  to  accom- 
pany her  to  Imperial  Valley. 

Q.     And  who  was  that? 

A.     The  party  was  Gregory  Garcia  and  his  wife. 

Q.     Did  they  live  in  Fresno? 


(Testimony  of  Jesus  Santana.) 

A.  No;  they  were  working  in  a  ranch  picking 
graT)es.    I  don't  know  exactly  where  they  lived. 

Q.     Do  they  live  in  Los  Angeles'? 

A.     No;  they  live  in  Mexicali. 

Q.  Did  you  give  any  instructions  to  anyone  to 
give  Mrs.  Gonzalez  the  car  through  Mr.  or  Mrs. 
Garcia  ? 

A.     I  did  not  tell  Mr.  or  Mrs.  Garcia  anything. 

Q.  Did  you  ever  have  access  to  these  keys  of 
the  trailer?  A.     No. 

Q.  Did  you  ever  place  these  keys  above  the 
mantle  place  in  the  trailer  or  any  place  in  the 
trailer  ? 

A.     I  never  seen  those  keys. 

Q.  Did  Mrs.  Gonzalez  on  the  9th  of  October 
ever  leave  any  note  that  she  had  been  at  the  trailer 
or  anything  of  that  kind? 

A.  I  didn't  see  any  note.  I  arrived  about  9:30 
or  10  o'clock  to  go  to  sleep.  The  only  thing  I  noticed 
was  the  room  was  clean. 

Q.     You  never  saw  Mrs.  Gonzalez  at  all  that  day  ? 

A.  No;  I  did  not  see  her  that  da}^  until  the 
officers  brought  her  when  they  arrested  her. 

Mr.  Mandel :     That  is  all. 

Mr.  Binns:     No  questions. 

Cross  Examination 
By  Mrs.  Root: 

Q.  When  the  room  was  cleaned  did  you  notice 
that  the  suitcase  was  gone? 

A.  I  didn't  see  anything — that  suitcase  has  never 
been  there. 
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(Testimony  of  Jesus  Santana.) 

Mrs.  Root:     That  is  all. 

Mr.  Manclel:     Defendant  Santana  rests.  [314] 

The  Coui't:     Does  everybody  rest? 

Mrs.  Root:     We  rest. 

Mr.  Binns:     We  rest,  your  Honor. 

Mr.  Mandel:     Yes. 

The  Court :  The  court  on  its  own  motion  is  going 
to  dismiss  Comit  3  of  the  indictment,  which  is 
the  conspiracy  count,  for  the  reason  that  the  acts 
charged  in  the  conspiracy  court  are  the  same  acts 
charged  in  the  substantive  counts;  and  if  there  is 
no  guilt  insofar  as  the  substantive  counts  are  con- 
cerned, there  would  be  no  guilt  in  the  conspiracy 
count. 

By  doing  this  I  will  simplify  the  problem  for  the 
court,  counsel  and  the  jury.  They  will  have  only 
two  counts  then  to  consider. 

(Whereupon,   argument   of  counsel   and  in- 
structions by  the  court  followed.)   [315] 

CERTIFICATE 

I  hereby  certify  tliat  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 
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Dated  at  Los  Angeles,  California,  this  Tth  day  of 
June,  A.  D.  1946. 

/s/  JACK  D.  AMBROSE, 
Official  Reporter. 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 

Thursday,  February  21,  1946,  1:30  p.m. 

Instructions  to  the  Jury  by  the  Court 

The  Court :  Ladies  and  gentlemen,  you  have  lis- 
tened to  nearly  two  days  of  testimony  and  argu- 
ment of  counsel  and  now  we  come  to  the  part  I 
must  play  in  the  picture  by  giving  you  the  instruc- 
tions of  the  law  of  the  case  which,  imder  your  oaths 
as  jurors,  you  agreed  to  follow  to  the  best  of  your 
ability. 

In  giving  these  instructions  I  want  you  to,  bear 
in  mind  that  we  are  dealing  here  in  this  case  with 
the  unlawful  possession  of  opium.  The  undisjDuted 
facts  in  this  case  are  that  the  opium  was  found  in 
two  different  cars.  Really  the  question  for  you  to 
determine  in  this  case  is  whether  or  not  both  de- 
fendants or  either  defendant  had  possession  of  that 
opium.  In  other  words,  w^e  have  heard  the  testi- 
mony of  a  can  of  opium  being  found  in  the  Dodge 
automobile.   If  you  are  convinced  beyond  a  reason- 
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able  doubt  that  that  can  of  opium  belonged  to  the 
defendant  Santana  then  it  is  your  duty  under  your 
oaths  to  find  him  guilty.  And  if  you  should  believe 
beyond  a  reasonable  doubt  that  the  opium  found  in 
the  Plymouth  automobile  belonged  to  the  defend- 
ants or  either  of  them  and  Mrs.  Gonzalez  had  knowl- 
edge that  that  opium  was  in  the  Plymouth  automo- 
bile then  it  is  your  duty  under  your  oaths  to  find 
them  [317]  guilty. 

On  the  other  hand  if  there  should  exist  in  your 
minds  a  reasonable  doubt  as  to  whether  or  not 
Santana  knew  that  that  can  of  opium  was  in  the 
Dodge  automobile  then  he  is  entitled  to  the  benefit 
of  that  doubt.  And  if  there  should  be  a  reasonable 
doubt  in  your  mind  as  to  the  defendant  Gonzalez 
having  knowledge  of  the  opium  and  it  having  been 
in  the  suitcase  in  the  Plymouth  automobile,  then 
she  is  entitled  to  the  benefit  ef  that  doubt  and  you 
should  acquit  her. 

We  have  spent  a  day  and  a  half  covering  a  lot 
of  trips  and  a  lot  of  journeys  but  when  you  boil 
the  case  down  it  is  simply  a  question  of  fact  for 
you  to  determine  whether  this  opium  belonged  to 
both  parties,  whether  it  belonged  to  either  one  of 
the  parties  or  whether  it  did  not  belong  to  either 
of  them.  And  if  on  any  of  those  points  you  enter- 
tain a  reasonable  doubt,  then  it  is  your  duty  to 
bring  in  a  verdict  of  not  guilty.  On  the  other  hand 
if  you  are  convinced  beyond  a  reasonable  doubt  of 
the  guilt  of  either  or  both  of  them  under  the  in- 
structions I  am  about  to  read  to  you,  then  it  is 
your  duty  to  bring  in  a  verdict  of  guilty  as  to  either 
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or  each  of  them.  However,  if  any  of  the  foregoing 
comments  in  any  manner  conflicts  with  the  instruc- 
tions I  am  about  to  read  to  you  such  written  in- 
structions must  controL 

You  are  instructed  that  in  this  indictment,  after 
the  dismissal  of  the  third  count,  there  remains  two 
counts  which  [318]  are  separate  and  distinct  from 
each  other,  and  although  the  defendants  are  jointly 
charged,  that  is,  both  are  named  in  each  count  in 
the  indictment,  nevertheless  separate  verdicts  may 
be  found  in  connection  with  each  count  of  the  indict- 
ment and  in  connection  v/ith  each  defendant. 

In  Count  One  of  the  indictment  the  defendants, 
and  each  of  them,  are  charged  with  the  violation 
of  Section  174  of  Title  21  of  the  United  States 
Code.    That  Section  reads  as  follows: 

"If  any  person  fradulently  or  knowingly  im- 
ports or  brings  any  narcotic  drug  into  the 
United  States  or  any  territory  under  its  control 
or  jurisdiction,  contrary  to  law,  or  assists  in 
so  doing,  or  receives,  conceals,  buys,  sells,  or 
in  any  manner  facilitates  the  transportation, 
concealment,  or  sale  of  any  such  narcotic  drug 
after  being  imported  or  brought  in,  knowing 
the  same  to  have  been  imported  contrary  to 
law,  such  persons  shall  be  *  *  *." 

Here,  you  are  not  concerned  with  the  penalty. 

This  section,  commonly  known  as  the  Jones- 
Miller  Act,  was  not  passed  as  a  revenue  measure 
but  is  one  that  was  passed  to  control  the  illicit 
traffic  in  narcotics.  I  presume  I  need  not  explain 
to  you,  as  we  all  fully  understand,  that  narcotics 
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being  habit  forming  are  of  siicli  a  character  that 
[319]  it  is  proper  for  Congress  to  enact  measure 
to  prevent  their  illicit  usage  and  to  declare  it  a  crime 
to  import,  possess,  sell,  or  distribute  narcotics  unless 
the  laws  are  complied  with.  In  this  comiection  it 
is  proper  for  me  to  explain  to  you  that  the  law 
l^rovides  for  the  lawful  possession  or  usage  or 
administration  of  narcotics,  that  is,  in  a  medicinal 
manner,  under  the  supervision  of  a  licensed  physi- 
cian or  medical  practitioner  to  alleviate  suifering 
in  cases  justified  by  a  reputable  physician. 

This  statute,  the  Jones-Miller  Act,  is  one  which 
])rescribes  a  penalty  for  the  possession  of  narcotics 
which  have  been  unlawfully  imported  into  the  coun- 
try, and  the  law  itself  place  a  burden  upon  the 
defendant,  that  is,  it  requires  the  defendant  through 
some  manner  of  evidence  to  explain  the  possession 
satisfactorily  to  you,  the  members  of  the  jury,  for 
mere  possession  alone  of  such  narcotics  is,  under 
the  law,  sufficient  evidence  to  authorize  the  convic- 
tion of  the  defendants,  or  either  of  them,  unless  such 
possession  is  satisfactorily  explained. 

The  section  of  the  law  to  which  I  have  just  re- 
ferred is  Section  181  of  Title  21,  United  States 
Code,  which  reads  as  follows. 

"All  smoking  opium  or  opium  prepared  for 
smoking  found  Avithin  the  United  States  shall 
be  presumed  to  have  been  imported  contrary 
to  law,  and  the  burden  [320]  of  proof  shall  be 
on  the  claimant  or  the  accused  to  rebut  such 
presumption." 

In  other  words,  the  statute  says  that  whenever 
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in  a  trial  for  a  violation  of  Section  174,  the  Section 
involved  in  the  second  count  in  the  instant  case,  the 
defendants  are  shown  to  have  possessed  or  to  have 
been  in  possession  of  the  narcotic  drug,  such  posses- 
sion shall  be  deemed  sufficient  evidence  in  itself  to 
authorize  conviction  unless  the  defendants  explain 
the  possession  to  the  satisfaction  of  the  jury.  It  is 
not  necessary  for  the  Government  in  this  case  to 
have  introduced  any  evidence,  whatever,  tending  to 
show  that  the  opium  in  question  was  im^^orted  con- 
trary to  law  or  that  the  defendants  had  knowledge 
that  it  was  so  imported,  because  the  law  itself  raises 
the  presumption  of  importation  and  knowledge  by 
the  defendants  from  the  unexplained  possession  of 
the  narcotic  drug. 

You  are  instructed  that  smoking  opium  is  never 
legally  imported.  And  I  might  state  in  that  respect 
while  the  indictment  alleges  a  certain  quantity  of 
opium  it  is  immaterial  whether  the  Government 
proves  that  amount  as  long  as  it  is  smoking  opium. 
I  believe  the  indictment  describes  it  as  119  ounces. 
It  is  just  as  much  a  crime  if  there  is  only  one  ounce 
involved. 

In  Count  Two  of  the  indictment  the  defendants 
are  charged  with  a  violation  of  Section  2553  (a) 
of  Title  26,  United  [321]  States  Code,  which  reads 
as  follows: 

"It  shall  be  unlawful  for  any  person  to  pur- 
chase, sell,  dispense,  or  distribute  any  of  the 
drugs  mentioned  in  Section  2550  (a)  except  in 
the  original  stamped  package  or  from  the  orig- 
inal   stamped    package;    and    the    absence    of 
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appropriate  taxpaicl  stamps  for  ?a\j  of  the 
aforesaid  drugs  shall  be  prima  facie  evidence 
of  a  violation  of  this  subsection  by  the  person 
in  whose  possession  same  may  be  found;  *  *  *." 

A  subsequent  section  provides  for  the  punishment 
in  the  event  of  violation  of  the  section  just  read  to 
you.  Punishment,  if  any,  is  a  matter  within  the 
province  of  the  Court.  You  are  concerned  solely 
with  whether  or  not  there  has  been  a  violation  of 
the  section  v/hich  sets  forth  that  it  is  unlawful 
for  any  person  to  purchase,  sell,  or  distribute  nar- 
cotics excepting  in  the  original  stamped  package 
or  from  the  original  stamped  package. 

This  statute  is  sometimes  referred  to  and  known 
as  the  Harrison  Narcotic  Act. 

And  I  furtlier  wish  to  call  to  your  attention  that 
the  section  which  I  have  read  declares  that  in  the 
absence  of  the  appropriate  tax-paid  stamps,  that  is 
to  say,  the  revenue  stamps  which  are  required  to 
be  purchased  and  placed  upon  all  packages  contain- 
ing narcotics,  that  the  absence  of  such  stamps  is 
prima  facie  evidence  of  the  unlawful  purchase  of 
narcotics.  [322] 

You  are  instructed  that  while  the  section  of  the 
law  which  I  have  just  read  to  you  was  passed  pri- 
marily as  a  revenue  measure,  nevertheless,  it  has 
a  twofold  object,  one  of  wdiich  is  for  the  collection 
of  revenue  and  the  other  to  control  and  prevent 
the  unlawful  possession,  sale,  or  distribution  of 
narcotics. 

This  section  provides  that  all  narcotics,  to  be 
lawfully  possessed  or  bought,  sold  or  distributed, 
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must  be  contained  in  either  an  original  stamped 
package  (that  is  to  say,  in  a  package  upon  which 
are  affixed  internal  revenue  stamps  provided  by 
law),  or  must  have  been  sold  from  the  original 
stamped  package  or  packages. 

This  particular  law  was  enacted  for  the  purpose 
of  permitting  a  restricted  use  of  narcotics  for  dis- 
tribution by  hospitals,  druggists  and  physicians,  that 
is,  certain  exceptions  are  provided  for  in  the  law 
so  as  to  permit  the  use  of  narcotics  in  a  legitimate 
medicinal  manner,  but  the  section  further  provides 
that  if  anyone  possesses  narcotics  and  claims  that 
he  comes  within  the  exceptions  provided  for  by  the 
statute,  the  duty  is  upon  the  defendant  to  explain 
and  justify  his  possession. 

While  the  Harrison  Narcotic  Act  is,  in  a  sense, 
a  tax-raising  measure  in  that  it  is  a  part  of  the 
Internal  Revenue  law,  nevertheless,  the  Government 
is  not  required  to  show  that  it  has  been  defrauded 
in  any  manner  in  order  to  obtain  a  conviction  under 
this  section.  [323] 

You  are  instructed  that  if  you  believe  from  the 
evidence  in  this  case  that  the  defendants  had  in 
their  possession  smoking  opium,  or  other  narcotics, 
upon  which  no  revenue  stamps  were  affixed  and  can- 
not satisfactorily  explain  the  same,  that  that  is 
sufficient  evidence  from  which  to  find  them  guilty 
as  to  Count  Two. 

You  are  instructed  that  possession  is  defined  as 
an  act,  fact,  or  condition  of  a  person  or  persons 
having  such  control  of  property  or  a  thing,  that  he 
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or  tlie}^  may  enjoy  it  to  the  exclusion  of  all  others 
having-  no  better  right  than  themselves. 

Possession  is  sjnionymous  with  ownership,  con- 
trol, mastery  or  custody  of  a  matter  or  thing. 

In  other  words,  to  put  it  differently,  possession 
is  the  exercise  of  such  power  over  a  thing  as 
attaches  of  ownership  or  the  possessor  must  have 
had  such  dominion  and  control  of  a  thing  as  would 
give  him  power  of  disposal. 

If  you  find  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  that  the  defendant  Josephine  Gon- 
zalez did  have  such  possession,  you  will  find  her 
guilty  as  charged. 

If  you  further  fuid  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defendant  Jesus 
Santana  did  have  such  possession,  you  will  find 
him  guilty  as  charged. 

You  are  instructed  that  Section  550  of  Title  18, 
of  the  United  States  Code,  reads  as  follows: 

"Whoever  directly  commits  an  act  constitut- 
ing [324]  an  offense  defined  in  any  law  of  the 
United  States,  or  who  aids,  abets,  counsels, 
commands,  induces,  or  procures  the  commis- 
sion, is  a  principal." 

Before  you  can  convict  the  defendants,  or  either 
of  them,  in  this  case  it  must  appear  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  either  of  them,  and  not  someone  else  com- 
mitted the  offense  charged.  It  is  not  sufficient  that 
the'  evideilce  show  that  someone  committed  the  crime, 
if  it  does  so  show,  or  that  the  probabilities  are  that 
the  defendants  and  not  someone  else  committed  that 
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crime.  Unless  those  probabilities  are  so  strong  as 
to  remove  all  reasonable  doubt  as  to  the  cnilt  of 
the  defendants,  or  either  of  them,  your  verdict  Buist 
be  not  guilty. 

You  are  instructed  that  the  defendants,  ti)  dis- 
prove his  or  her  knowledge  that  the  drug  was  im- 
ported into  the  United  States  contrar}^  to  law  under 
Count  One  of  the  indictment  in  this  case,  need  not 
prove  that  the  drug  was  lawfully  impoi-ted  but 
needs  only  to  explain  his  or  her  possession. 

By  the  finding  of  an  indictment  no  presum])tion 
whatsoever  arises  to  indicate  that  a  defendant  is 
guilty,  or  that  he  has  had  any  connection  ^vitli,  or 
responsibility  for,  the  act  charged  against  him.  A 
defendant  is  presumed  to  be  innocent  at  all  stages 
of  the  jjroceeding  until  the  evidence  introduced  on 
behalf  of  the  Grovernment  shows  him  to  be  guilty 
beyond  a  reasonable  doubt.  And  this  rule  applies 
to  every  material  [325]  element  of  the  offense 
charged.  Mere  suspicion  will  not  authorize  a  con- 
viction. A  reasonable  doubt  is  such  a  doubt  as  you 
may  have  in  your  minds  when,  after  fairly  and 
impartially  considering  all  of  the  evidence,  you  do 
not  feel  satified  to  a  moral  certainty  of  the  defend- 
ant's guilt.  In  order  that  the  evidence  submitted 
shall  afford  proof  beyond  a  reasonable  doubt,  it 
must  be  such  as  you  would  be  willing  to  act  upon 
in  the  most  important  and  vital  matters  relating 
to  your  own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  imag- 
inary doubt  or  a  bare  conjecture;  for  it  is  diffit-ult 
to  prove  a  thing  to  an  absolute  certainty. 
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You  are  to  consider  the  strong  probabilities  of 
the  case.  A  conviction  is  justified  only  when  such 
probabilities  exclude  all  reasonable  doubt  as  the 
same  has  been  defined  to  you.  Without  it  being  re- 
stated or  repeated,  you  are  to  understand  that  the 
requirement  that  a  defendant's  guilt  be  sho'W'n  be- 
yond a  reasonable  doubt  is  to  be  considered  in  con- 
nection with  and  as  accompanying  all  the  instruc- 
tions that  are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
other  bias,  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
verdict  when,  were  it  not  for  such  feeling  or  bias, 
you  would  reach  a  contrary  conclusion.  And,  when- 
ever, after  a  careful  consideration  of  all  of  the 
evidence,  [326]  your  minds  are  in  that  state  where 
a  conclusion  of  innocence  is  indicated  equally  with 
a  conclusion  of  guilt,  or  there  is  a  reasonable  doubt 
as  to  whether  the  evidence  is  so  balanced,  the  con- 
clusion of  innocence  must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and 
the  weight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  testified  upon  this  trial.  A  witness 
is  presmned  to  speak  the  truth.  This  presum_ption, 
however,  may  be  repelled  l)y  the  manner  m  which 
he  testifies;  by  the  character  of  liis  testimony,  or 
by  evidence  affecting  his  character  for  truth,  hon- 
esty and  integrity  or  his  motives;  or  by  contradic- 
tory evidence.  In  judging  the  credibility  of  tlK'  wit- 
nesses in  this  case,  you  may  believe  the  whole  or  any 
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])art  of  the  evidence  of  any  witness,  or  may  dis- 
believe the  v>^hole  or  any  part  of  it,  as  may  be  dic- 
tated by  your  judgment  as  reasonable  men.  You 
should  carefully  scrutinize  the  testimony  given,  and 
in  so  doing  consider  all  of  the  circumstances  under 
which  any  witness  has  testified,  his  demeanor,  his 
manner  while  on  the  stand,  his  intelligence,  the  rela- 
tions which  he  bears  to  tlie  Government  or  the  de- 
fendant, the  manner  in  which  he  miglit  be  affected 
by  the  verdict  and  the  extent  to  which  he  is  contra- 
dicted or  corroborated  l)y  other  evidence,  if  at  all, 
and  every  matter  that  tends  reasonabl}^  to  shed  light 
upon  his  credibility.  If  a  witness  is  shown  know- 
ingly to  have  testified  falsely  on  the  trial  touching 
any  material  matter,  the  jury  should  [327]  distrust 
his  testimony  in  other  particulars,  and  in  that  case 
you  are  at  liberty  to  reject  the  whole  of  the  wit- 
ness' testimony. 

The  defendant  has  offered  himself  as  a  witness 
and  has  testified  in  the  case.  Having  done  so,  you 
are  to  estimate  and  determine  his  credibility  in  the 
same  w^ay  as  you  would  consider  the  testimony  of 
any  other  witness.  It  is  proper  to  consider  all  of 
the  matters  that  have  been  suggested  to  you  in  that 
connection,  including  the  interest  that  the  defendant 
may  have  in  the  case,  his  hopes  and  his  fears,  and 
what  he  has  to  gain  or  lose  as  a  result  of  your 
verdict.  You  are  not  limited  in  your  consideration 
of  the  evidence  to  the  bald  expressions  of  the  wit- 
nesses; you  are  authorized  to  draw  such  inferences 
from  the  facts  and  circumstances  which  you  find 
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have  been  proved  as  seem  justified  in  the  light  of 
your  experience  as  reasonable  men  and  women. 

There  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  which  men  give  their  attention  to  any 
question  depending  upon  evidence  presented  to 
them.  You  are  expected  to  use  your  good  sense, 
consider  the  evidence  for  the  purposes  only  for 
which  it  has  been  admitted,  and  in  the  light  of 
your  knowledge  of  the  natural  tendencies  and  pro- 
pensities of  human  beings,  resolve  the  facts  accord- 
ing to  deliberate  and  cautious  judgment;  and  while 
remembering  that  the  defendant  is  entitled  to  any 
reasonable  [328]  doubt  that  may  remain  in  your 
minds,  remember  as  well  that  if  no  such  doubt 
remains  the  Government  is  entitled  to  a  verdict. 
Jurors  are  ex:pected  to  agree  upon  a  verdict  where 
they  can  conscientiously  do  so;  you  are  expected  to 
consult  with  one  another  in  the  jury  room  and  any 
juror  should  not  hesitate  to  abandon  his  own  view 
when  convinced  that  it  is  erroneous.  In  determining 
what  your  verdict  shall  be  you  are  to  consider 
only  the  evidence  before  you.  Any  testunony  as  to 
which  an  objection  was  sustained,  and  any  testi- 
mony which  was  ordered  stricken  out,  must  be 
wholly  left  out  of  account  and  disregarded.  The 
opinion  of  the  judge  as  to  the  guilt  or  innocence 
of  a  defendant,  if  directly  or  inf erentially  expressed 
in  these  instructions,  or  at  any  time  during  the 
trial,  is  not  ]>inding  upon  the  jury.  For  to  the  jury 
exclusively   belongs   the   duty   of   determining   the 
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facts.  The  law  you  must  accept  from  the  couii  as 
correctly  declared  in  these  instructions. 

You  are  instructed  that  if  I  have  said  or  done 
anything  which  has  suggested  to  you  that  I  am 
inclined  to  favor  the  claims  or  position  of  either 
party,  you  will  not  suffer  yourself  to  be  influenced 
by  any  such  suggestions. 

I  have  not  expressed,  nor  intended  to  express,  nor 
have  I  intimated  nor  intend  to  intimate,  any  opinion 
as  to  what  witnesses  are  or  are  not  worthy  of  ci'e- 
dence:  what  facts  are,  or  are  not,  established;  or 
what  inference  should  be  drawn  [329]  from  the 
evidence  adduced.  If  any  expression  of  mine  has 
seemed  to  indicate  an  opinion  relating  to  any  of 
these  matters,  I  instruct  you  to  disregard  it. 

At  times  throughout  the  trial  the  court  has  been 
called  upon  to  pass  on  the  question  whether  or  not 
certain  evidence  offered  might  properly  be  admitted. 
With  such  rulings  and  the  reasons  for  them  you 
are  not  to  be  concerned.  Whether  offered  evidence 
is  admissible  is  purely  a  question  of  law,  and  from 
a  ruling  on  such  a  question  you  are  not  to  draw 
any  inference  as  to  what  weight  should  be  given  the 
evidence,  as  to  the  credibility  of  a  witness.  Tn  ad- 
mitting evidence,  to  which  an  objection  is  made,  tJie 
court  does  not  determine  what  weiglrt  should  Ire 
given  such  evidence.  As  to  any  offer  of  evidence 
that  was  rejected  by  the  court,  you,  of  course,  must 
not  consider  the  same;  as  to  any  question  to  which 
an  objection  was  sustained,  you  must  not  conjecture 
as  to  what  the  answer  might  have  been  or  as  to 
the  reason  for  the  objection. 
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If  in  these  instructions,  any  rule,  direction  or 
idea  be  stated  in  varying  ways,  no  emphasis  thereon 
is  intended  by  me,  and  none  must  be  inferred  by 
you.  For  that  reason,  you  are  not  to  single  out  any 
certain  sentence,  or  any  individual  point  or  instruc- 
tion, and  ignore  the  others,  but  you  are  to  consider 
all  the  instructions  and  as  a  whole,  and  to  regard 
each  in  the  light  of  all  the  others. 

The  verdict  to  be  rendered  must  represent  the 
considered  [330]  judgment  of  each  juror. 

In  order  to  return  a  verdict  it  is  necessary  that 
such  juror  agree  thereto.  Your  verdict  must  be 
unanimous. 

When  you  retire  to  your  jury  room  to  deliberate, 
you  will  select  one  of  your  number  as  foreman  and 
he  will  sign  your  verdict  for  you  when  it  has  been 
agreed  upon.  You  will  then  return  into  court  with 
the  verdict  and  your  foreman  will  represent  you  as 
your  spokesman  in  the  further  conduct  of  this  case 
in  this  court. 

For  your  convenience  a  form  of  verdict  has  been 
prepared  in  which  you  will  insert  your  findings  of 
either  guilty  or  not  guilty  as  to  each  defendant  and 
date  it  and  have  your  foreman  sign  it. 

May  I  ask  if  there  are  any  exceptions  to  be  noted 
or  objections  to  the  instructions'? 

Mr.  Mandel:     None,  your  Honor. 

Mrs.  Root:     None,  your  Honor. 

The  Court:  Everybody  is  happy  with  the  in- 
structions. 

Mr.  Mandel:  I  think  they  are  very  fair,  your 
Honor. 
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Mrs.  Root:     I  am  agreeable. 

The  Court:     The  bailiffs  will  be  sworn. 

(Whereupon,  at  3:45  o'clock  p.m.  the  bailiffs 
were  sworn.) 

The  Court:     Ladies  and  gentlemen,  you  will  re- 
tire wdth  the  bailiffs  to  the  jury  room  to  deliberate. 
If  there  are  any  exhibits  that  you  desire  if  you  will 
notify  the  bailiff  he  [331]  wdll  hand  them  to  you. 
(The  jury  return  to  open  court  for  further 
instructions  at  5:35  o'clock  p.m.) 

The  Court :  Will  you  stipulate  the  jurors  are  all 
present  and  in  the  jury  box  and  defendants  with 
their  counsel  are  also  present? 

Mrs.  Root:     So  stipulated. 

Mr.  Mandel:     Yes,  your  Honor. 

Mr.  Binns:     So  stipulated. 

The  Court:  Ladies  and  gentlemen,  the  bailiff 
advises  the  court  that  the  jury  desires  to  ask  the 
court  some  questions.  Before  asking  any  questions 
I  want  to  state  to  you  that  it  would  be  improper  and 
the  court  is  not  interested  in  how  the  jury  stands. 
The  court  is  only  interested  in  helping  you  insofar 
as  the  law  is  concerned.  The  facts  are  your  problem 
and  not  mine. 

With  that  explanation  I  will  be  glad  to  listen  to 
any  question  the  foreman  desires  to  ask. 

The  Foreman:  Your  Honor,  the  jury  would  be 
interested  to  know  if  the  Government  can  give  us 
the  significance  of  the  figures  59  and  60  scratched  on 
the  bottom  of  the  cans  with  a  sharp  instrument. 

The  Court:     It  would  not  be  proper  at  this  time 
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for  any  additional  evidence  to  be  introduced. 
AVliether  it  has  any  significance  or  not  the  evidence 
has  not  indicated  and  I  presume  [332]  that  the  only 
significance,  if  any,  and  this  is  simply  a  presump- 
tion and  is  not  binding  upon  you,  that  it  indicates 
a  close  connection  between  the  one  can  and  the  other 
group  of  cans,  but  whether  it  has  any  special  sig- 
nificance or  not  is  a  matter  upon  w^hich  there  is 
no  evidence  and  upon  which  the  Government  is  not 
now  allowed  to  offer  any  evidence  or  either  side. 
In  other  words,  the  question  on  that  subject  cannot 
be  answered.  You  will  have  to  consider  the  evidence 
that  has  been  introduced  and  nothing  else. 

The  Foreman:  The  other  two  questions  are 
pretty  much  of  the  same  nature  and  I  suppose  the 
court  will  be  unable  to  answer  those  questions  also. 
We  are  interested  to  know  why  the  cardboard  carton 
when  seized  by  the  State  and  City  officers  was  not 
immediately  examined  for  fingerprints  of  some  kind 
—the  exterior  of  the  carton. 

The  Court:  That  is  a  question  that  cannot  be 
answered.  I  appreciate  this  in  a  new  panel.  For 
most  of  you  this  is  your  first  experience  on  a  jiny; 
and  in  this  case  as  in  every  case  whether  or  not 
all  the  evidence  has  been  introduced  that  could 
have  been  introduced,  or  whether  there  w^as  a  search 
for  fingerprints  or  not,  is  not  within  our  province. 
There  is  no  evidence  on  that.  You  will  recall  the 
evidence  in  this  case  was  that  the  boxes  were  in 
the  possession  of  the  State  officers  for  some  time 
before  they  came  into  the  possession  of  the  Federal 
Narcotic  Bureau.  [333] 
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As  I  stated  to  you  before,  you  have  the  undis- 
puted evidence  here  in  tliis  case  that  narcotics  were 
found  and  whoever  had  possession  of  those  narcotics 
are  guilty  under  this  Act,  under  the  instructions 
that  I  have  given  to  you.  Nobody  has  disputed  the 
fact  that  they  are  narcotics;  nobody  disputed  the 
fact  that  they  were  found  where  the  testimony  in- 
dicated they  were  found.  Your  problem  is  to  deter- 
mine whether  either  of  the  defendants  or  both  of 
them  or  neither  of  them  actually  had  possession  at 
any  time  of  these  narcotics.  In  other  words,  if  there 
should  be  a  reasonable  doubt  in  your  mind  that 
these  defendants  or  either  one  of  them  ever  had 
possession  of  the  narcotics  it  is  your  duty  to  acquit 
them.  On  the  other  hand,  if  you  are  satisfied  that 
both  of  them  or  one  of  them  had  possession  and  you 
are  satified  beyond  a  reasonable  doubt,  then  it  is 
your  duty  to  convict. 

The  Foreman:  The  third  question,  your  Honor, 
is  why  were  State  and  Los  Angeles  City  officials 
watching  the  auto  court  and  the  trailer  the  most 
of  that  day  of  October  9th,  I  think  it  was. 

The  Court:  Well,  of  course  that  evidence,  if  it 
had  been  offered,  would  have  been  considered  im- 
material— why  the  officers  were  watchin.o-  a  par- 
ticular place.  That  was  brought  out  incidentally 
in  the  evidence  in  the  case  and  whether  you  are  to 
give  it  any  weight  or  not  is  another  question  for 
you  to  determine.  If  the  Government  had  offered 
to  prove  or  [334]  offered  evidence  as  to  why  they 
were  watching  these  people  the  court  would  not  have 
admitted  it  because  they  are  charged  in  this  case 
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specifically,  that  is,  the  defendants,  with  having 
opium  in  their  possession  and  whether  they  had 
opium  before  or  there  was  a  suspicion  of  having 
opium  before,  is  not  what  they  are  charged  with 
in  this  case.  They  are  charged  in  this  case  with 
having  opium  in  their  possession  and  the  question 
for  you  to  answer  is  did  the}^  or  did  they  not,  these 
defendants  or  either  of  them,  have  this  opium  in 
their  possession. 

The  opium  was  there.  Was  it  put  there  by  some 
mysterious  third  party  or  did  one  of  the  defendants 
place  it  in  the  car  or  did  neither  of  the  parties,  or 
did  it  grow  there?    That  is  for  you  to  determine. 

Are  there  any  exceptions  to  any  comments  the 
court  has  made?  I  have  tried  to  ansvrer  these  ques- 
tions fairly  without  trying  to  influence  the  jury  one 
way  or  the  other  as  to  the  fact  concerned. 

Mrs.  Root:  If  your  Honor  please,  I  do,  but  I 
think  we  should  approach  the  bench  with  counsel, 
if  we  may. 

The  Court:     Yes. 

(The  follomng  proceedings  were  had  without 
the  hearing  of  the  jury:) 

Mrs.  Root:  Your  Honor,  I  am  a  little  concerned 
about  the  court's  use  of  the  word  ''possession"  with- 
out its  legal  definition.  I  ani  wondering  if  just 
merely  the  use  by  your  [335]  Honor  of  the  Vvord 
"possession"  if  they  feel  they  possessed  it  v/ithont 
the  legal  definition  of  "possession  knowingly". 

The  Court:  I  will  instruct  the  jury  that  what- 
ever I  have  said  must  be  considered  in  connection 
vrith  the  instructions  I  have  heretofore  aiven. 
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Mrs.  Root:  I  think  if  that  is  stated  it  will  be 
satisfactory. 

(The  following  proceedings  were  had  within 
the  hearing  of  the  jury:) 

The  Court:  Any  comments  that  I  have  made, 
ladies  and  gentlemen,  are  to  be  considered  in  con- 
nection with  the  instructions  of  the  court  heretofore 
given.  It  is  not  the  intention  of  the  court  to  deviate 
from  the  written  instructions  that  I  read  to  you 
in  this  case. 

Of  course  where  I  have  referred  to  "possession" 
— if  either  one  of  the  defendant  had  opium  in  their 
car  and  did  not  know  it  was  there  it  must  l^e  self- 
evident  that  person  would  not  be  guilty.  If  some- 
body, while  you  are  in  your  jury  room,  went  out  and 
put  some  opium  in  your  car  and  the  officeis  came 
along  and  found  it  you  certainly  would  not  be  guilty 
of  any  offense.  The  parties  must  have  had  that 
opium  in  their  car  knowingly,  knowing  it  vras  there. 
They  must  have  had  that  knowledge  in  order  to  be 
guilty.   Have  I  made  it  clear? 

Mrs.  Root:     Thank  you,  your  Honor. 

The  Court:  Now,  I  wish  to  state  that  it  is  very, 
very  [336]  close  to  the  dinner  hour  and  I  was 
w^ondering  if  the  court  should  not  send  you  out 
to  dinner.  Do  you  think  further  deliberations  before 
dinner  would  be  of  any  value  to  you?  Of  course 
you  mil  have  to  be  locked  up  until  you  either  have 
arrived  at  a  verdict  or  the  court  is  satisfied  that 
keeping  you  locked  up  further  is  unnecessary. 

The  Foreman:  Could  we  have  about  ten  min- 
utes? 
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The  Court:  Yes,  you  may  retire  to  the  jury 
room. 

(Whereupon,  at  5:45  o'clock  p.m.,  the  jury 
retired  from  the  courtroom.) 

(At  6:10  o'clock  p.m.,  the  jury  returned  to 
open  court.) 

The  Court:  Will  you  stipulate  the  jurors  are 
present  and  in  the  jury  box  and  the  defendants 
are  present  in  court  with  their  counsel? 

Mr.  Mandel:     So  stipulated. 

Mrs.  Root :     Yes,  your  Honor. 

Mr.  Binns:     Yes,  your  Honor. 

The  Court:     Let  the  record  so  show. 

Ladies  and  gentlemen,  have  you  arrived  at  a 
verdict  ? 

The  Foreman:     We  have,  your  Honor. 

The  Court:  Present  it  to  the  clerk,  please.  The 
clerk  mil  read  the  verdict. 

(Whereupon,   the   verdict   of   the   jury  was 
read.) 

The  Court:  Ladies  and  gentlemen,  is  that  your 
verdict  as  read?  [337] 

Jurors:     Yes,  it  is. 

The  Court:  Do  you  desire  to  have  the  jury 
polled  ? 

Mrs.  Root:  We  will  waive  it  as  far  as  we  are 
concerned. 

Mr.  Mandel:  I  would  like  to  have  the  jury 
polled,  your  Honor. 

The  Court:     Poll  the  jury. 
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(Whereupon,  the  jury  was  polled  by  the 
clerk.) 

(Whereupon,  the  jury  was  excused.) 

(Whereupon,  at  6:15  o'clock  p.m.,  the  pro- 
ceedings in  the  above  entitled  matter  were  con- 
cluded.)  [338] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in 
the  above  entitled  cause  on  the  date  or  dates 
specified  therein,  and  that  said  transcript  is  a  true 
and  correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  29th  day 
of  August  A.  D.,  1946. 

/s/  JACK  D.  AMBROSE, 

Official  Reporter. 

[Endorsed] :     Filed  Aug.  30,  1946.  [20] 
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[Endorsed]:  No.  11285.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  Josephine 
Gonzales,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record,  Upon  AjDpeal  from 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Filed  October  8,  1946. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11285 — Criminal 
UNITED  STATES  OF  AMERICA, 


vs. 


JOSEPHINE  GONZALES, 


Plaintiff, 


Defendant. 


ORDER 

Upon  reading  and  filing  the  stipulation  of  the 
parties,  by  their  respective  counsel,  and  the  court 
being  fully  advised  in  the  premises, 

It  is  hereby  ordered  that  defendant  and  appellant 
herein  may  file  the  Reporter's  Transcript  of  pro- 
ceedings in  lieu  of  a  bill  of  exceptions  in  this  cause. 
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Dated:  This  12tli  day  of  August,  1946. 

/s/  FRANCIS  A.  GARRECHT, 

/s/  W.  E.  ORR, 

/s/  WILLIAM  HEALY, 

United  States  Circuit  Judges. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  FOR  FILING  REPORTER'S 
TRANSCRIPT  OF  PROCEEDINGS  IN 
LIEU  OF  BILL  OF  EXCEPTIONS 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
counsel,  that  the  Reporter's  Transcript  of  proceed- 
ings may  be  filed  in  its  entirety  in  lieu  of  a  bill  of 
exceptions. 

It  is  further  stipulated  and  agreed  that  an  ap- 
propriate order  ma}^  be  entered  upon  this  stipula- 
tion. 

/s/  JAMES  M.  CARTER, 
LT.  S.  Attorney, 
Attorney  for  Phiintiff. 

By  ERNEST  A.  TOLIN, 

Asst.   U.   S.   Attorney. 

/s/  GLADYS  TOWLES  ROOT, 
Attorney  for  Defendant. 

[Endorsed] :     Filed  Aug.  12,  1946. 


306  Josepliine  Gonzalez  vs. 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 
POINTS  EELIED  UPON  ON  APPEAL 

The  points  upon  which  Appellant  relies  on  appeal 
are  as  follows: 

I. 

The  evidence  is  insufficient  to  sustain  the  verdicts 
and  Judgments. 

a.  There  was  no  evidence  personal  to  the 
accused  which  showed  commission  by  her  of 
either  of  the  offenses  charged. 

b.  There  was  no  evidence  that  Appellant 
placed  the  opium  in  the  suitcase  where  it  was 
found  or  that  she  had  no  knowledge  that  the 
suitcase  or  automobile  contained  opium. 

c.  There  was  no  evidence  that  Appellant  had 
any  connection  whatsoever  with  the  opium 
found  in  the  Dodge  automobile. 

II. 

The  Trial  Court  erred  in  denying  appellant's 
motion  to  suppress  evidence  and  in  overruling  her 
objections  to  the  introduction  in  evidence  of  the 
opium. 

The  cans  contained  opium  which  had  been 
taken  from  the  Plymouth  automobile  but  were 
inadmissible  for  the  reason  that  a  search  hud 
not  been  obtained  and  no  showing  was  made 
of  the  acceptance  of  probable  cause. 

III. 

The  Court  erred  in  failing  to  instruct  the  jury 
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that  appellant  could  not  be  convicted  on  both  counts 
though  she  could  be  convicted  on  either  one. 

a.  The  offenses  charged  in  Counts  One  and 
Two  arose  from  the  same  act  and  the  evidence 
introduced  in  support  of  each  was  identical. 

lY. 

The  Court  erred  in  denying  appellant's  motion 
for  a  new  trial  on  the  grounds  that  appellant  could 
not  be  convicted  on  both  counts. 

/s/  GLADYS  TOWLES  ROOT, 
Attorney  for  Appellant. 

[Endorsed]:     Filed  Nov.  4,  1946. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

MOTION  FOR  LEAYE  TO  AMEND  DESIGNA- 
TION OF  POINTS  TO  BE  RELIED  UPON 

Defendant  and  Appellant,  through  her  attorney 
Gladys  Towles  Root,  hereby  moves  this  Honorable 
Court  for  leave  to  amend  the  Designation  of  Points 
to  be  Relied  Upon  by  substituting  for  the  Points 
heretofore  designated  another  Point  b}'  which  the 
constitutionality  of  the  laws  involved  will  be  chal- 
lenged and  the  jurisdiction  of  the  trial  court  to 
entertain  the  prosecution  oi'  to  try  the  case  or  pro- 
nounce judgment  will  be  put  in  issue.  The  grounds 
upon  which  this  motion  is  based  are: 

I. 

Said  counsel  represents  that  although  she  is  con- 
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vinced  that  the  ]3oints  heretofore  designated  are 
meritorious  in  substance,  after  much  study  of  the 
record  she  entertains  serious  doubts  that  the  errors 
designated  were  not  waived  under  rules  which  re- 
quire timely  objections  or  other  procedure  in  order 
that  such  errors  may  be  the  basis  of  a  successful 
appeal. 

II. 
After  careful  research  of  the  Federal  decisions 
pertaining  to  the  constitutionality  of  laws  which 
delegate  legislative  functions  and  of  decisions  rela- 
tive to  the  invalidity  of  vague,  indefinite  and  un- 
certain penal  laws,  said  counsel  believes  that  the 
Congressional  Acts  upon  which  the  charges  con- 
tained in  the  instant  indictment  are  based,  to-wit, 
Title  21,  Section  174  and  2550,  are  null  and  void. 

III. 

Counsel  says  that  her  failure  to  reach  the  above 
conclusion  earlier  is  not  due  to  lack  of  diligence 
on  her  part  and  in  substantiation  of  this  represen- 
tation avers  that  she  has  been  unable  to  find  in  any 
appealed  case  where  said  laws  were  involved  a 
single  instance,  in  which  their  constitutionality  has 
been  questioned  upon  the  ground  which  she  seeks 
leave  to  present,  although  said  laws  were  enacted 
many  years  ago  and  many  appeals  have  been  taken 
from  convictions  under  them  by  able  attorneys. 
Hence,  said  counsel  feels  that  her  failure  to  discover 
the  invalidity  of  said  laws  does  not  indicate  lack 
of  legal  acumen  or  of  labor  upon  or  study  and 
consideration  of  the  case. 
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IV. 

The  Point  which  Appellant  desires  to,  and  if 
permitted,  will  present  in  lieu  of  those  heretofore 
designated,  is: 

V. 

Section  174  of  Title  21  of  the  United  States  Code 
and  Section  2550  (a). 

Each  of  these  Sections  are  violative  of  the  Due 
Process  Clause  of  the  14th  Amendment  To  The 
Constitution  of  the  United  States,  because :  1.  They 
and  each  of  them  delegate  to  the  jury  imcontrolled 
power  to  find  the  accused  guilty  and  to  base  this 
verdict  upon  bias  and  prejudice,  in  that  each  of 
said  laws  requires  that,  possession  of  the  inhibited 
drug  having  been  proved  the  defendant  may  be 
found  guilty  unless  the  accused  explains  his  pos- 
session to  the  satisfaction  of  the  jury. 

/s/  GLADYS  TOWLES  ROOT, 

Attorney   for   Appellant   and 
Defendant. 

So  ordered: 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 

[Endorsed]:     Filed  Jan.  3,  1947. 
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No.   11285 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellee, 

vs. 

Josephine  Gonzales, 

Appellant. 


APPELLANT'S  OPENING  BRIEF. 


Appellant  was  convicted  on  each  of  two  counts  of  an 
indictment  which  charged  Violation  of  Title  21,  U.  S.  C, 
Section  174  in  the  first  count  and  Violation  of  Section 
2553(a)  of  Title  26  U.  S.  C.  in  the  second  count. 

One  ground  will  be  relied  upon  for  reversal  of  the 
judgment  below,  namely: 

It  is  appellant's  contention  that  in  authorizing  the  jury 
to  reject  any  explanation  which  the  accused  may  offer  for 
the  sole  reason  that  "such  explanation  is  not  to  the  satis- 
faction of  the  jury",  Congress  has  delegated  its  legislative 
function  and  has  provided  no  guide  or  standard  for  its 
exercise  by  the  jury.  Also,  this  language,  "to  the  satis- 
faction of  the  jury",  is  so  vague  and  indefinite,  that  it 
permits  juries  to  exercise  unlimited  discretion  and  to  create 
their  own  standards  and  to  base  their  verdict  on  preju- 
dice, animus  and  whimsy,  alone,  and  permits  them  to  arbi- 


trarily  refuse  to  give  consideration  to  the  most  logically 
convincing  explanation  which  the  realities  of  life  in  our 
complex  social  relationships  and  conditions  are  capable  of 
bringing  about. 

For  both  of  these  reasons  appellant  insists  that  the 
acts  involved  are  violative  of  the  due  process  clause  of 
the  14th  Amendment  to  the  Constitution  of  the  United 
States,  and  that  as  construed  and  applied  in  the  instant 
trial  said  laws  are  null  and  void  for  the  same  reasons. 

The  pertinent  language  of  Title  21,  Section  174  reads: 

'Tf  any  person  fraudulently  or  knowingly  imports 
or  brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law,  or  assists  in  so  doing,  or  receives,  con- 
ceals, buys,  sells,  or  in  any  manner  facilitates  the 
transportation,  concealment,  or  sale  of  any  such  nar- 
cotic drug  after  being  imported  or  brought  in,  know- 
ing the  same  to  have  been  imported  contrary  to  law, 
such  person  shall  be  fined  not  more  than  $5,000  and 
imprisoned  for  not  more  than  ten  years,  whenever  on 
a  trial  for  violation  of  this  section  the  defendant  if 
shown  to  have  or  to  have  had  possession  of  the  nar- 
cotic drug,  such  possession  shall  be  deemed  sufficient 
evidence  to  authorize  conviction  unless  the  defendant 
explains  the  possession  to  the  satisfaction  of  the 
jury." 

The  presumptions  created  by  the  acts  herein  involved 
are  reasonable  and  valid.  ( Vee  Hem  v.  United  States, 
supra:  Boyd  v.  United  States,  30  F.  (2d)  900;  Morlen  v. 
United  States,  13  F.  (2d)  625;  Rosenbiirg  v.  United 
States,  13  F.  (2d)  369.)  But  Section  174  of  Title  21,  does 
not  stop  with  the  creation  of  presumptions.     It  declares 


that  proof  of  possession  of  such  drug  shall  be  deemed  suf- 
ficient evidence  to  authorize  convictions  unless  the  defend- 
ant shall  explain  the  possession  to  the  satisfaction  of  the 
jury.     (Emphasis  added.) 

Clearly,  we  have  in  this  language  a  delegation  of 
power,  and  unquestionably  this  delegation  of  power  per- 
mits the  exercise  of  an  arbitrary  discretion.  The  zeal  of 
the  Congress  to  stamp  out  a  serious  vice  is  commendable 
but  no  law  which  violates  constitutional  guarantees  is  com- 
mendable nor  will  it  be  sustained  regardless  of  good  leg- 
islative intentions  or  the  nature  of  the  evil  attempted  to 
be  cured.  The  decisions  construing  this  act  have  recog- 
nized that  they  require  that  the  explanation  to  be  given  in 
rebuttal  of  the  presumptions  created  must  be  "to  the  satis- 
faction of  the  jury." 

In  No  Clioy  Fony  v.  United  States,  245  Fed.  301,  refer- 
ence being  to  what  is  now  Title  21,  Section  174,  it  is  said, 

"That  if,  upon  trial,  a  person  is  shown  to  have  had 
opium  illegally  imported  in  his  possession,  such  pos- 
session shall  be  deemed  enough  evidence  to  authorize 
conviction  unless  such  possession  shall  explain  the 
possession  to  the  satisfaction  of  the  jury." 

In  Yee  Hem  v.  United  States,  69  L.  Ed.  904,  268  U.  S. 
177,  where  the  offense  charged  was  that  inhibited  by  a 
somewhat  similar  law,  the  court  approved  an  instruction 
which  after  stating  the  presumptions,  reads  in  part  as 
follows : 

"The  lower  court  *  *  *  charged  the  jury  in 
substance  that  the  burden  of  proof  was  on  the  ac- 
cused to  rebut  such  presumptions;  and  that  it  de- 
volved upon  him  to  explain  that  he  was  rightfully  in 


possession  of   the   smoking  opium, — at   least   to   ex- 
plain it  to  the  satisfaction  of  the  jury." 

The  only  question  presented,  it  is  said,  "is  whether 
Congress  has  power  to  enact  the  provisions  arising  from 
the  unexplained  possession  of  such  opium."  Thus  the 
question  herein  presented  was  not  considered. 

Appellant  contends  that  Section  174  exceeds  the  widest 
limit  allowed  to  legislative  power  in  requiring  that  to  over- 
come the  presumption  of  guilt  arising  from  mere  posses- 
sion of  opium  the  defendant's  explanation  must  be  "to  the 
satisfaction  of  the  jury." 

Every  word  of  the  quoted  language  which  ends  the 
provision  is  plain,  unambiguous  English.  There  is  no 
room  for  statutory  construction.  Whatever  satisfies  the 
jury  suffices  and  no  explanation,  no  matter  how  conclusive 
or  demonstrative  which  does  not  satisfy  the  jury,  will 
suffice  to  overcome  the  presumptions. 

Surely  no  court  of  justice  will  say  that  Congress  meant 
by  these  plain  words  that  the  explanation  required  is  a 
mere  preponderance  of  the  evidence  or  that  it  is  proof  be- 
yond a  reasonable  doubt. 

It  could  be  held  with  equal  logic  that  the  words  in  ques- 
tion mean  that  the  jury  are  to  be  satisfied  if,  from  the  evi- 
dence they  suspect  that  the  defendant  is  innocent.  It  is 
within  the  province  of  the  Legislative  Department  of  Gov- 
ernment to  enact  laws  by  which  presumptions  are  created, 
and  legislative  presumptions  which  assign  to  proof  of  a 
designated  fact  the  force  and  effect  of  proof,  prima  facie, 
or  of  greater  strength,  of  another  fact,  are  mere  rules  of 
evidence,  and  are  valid.  (In  Yee  Hem  v.  U.  S.,  supra.) 
This  power  of  legislation  is  qualified  by  the  due  process 
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clause  of  the  Federal  Constitution,  by  virtue  of  which  a 
law  which  essays  to  require  the  finding  of  an  ultimate 
fact  upon  proof  being  made  of  a  basic  where  no  logical 
connection  exists  between  the  two  is  arbitrary,  capricious 
and  void.  {Yee  Hem  v.  United  States,  268  U.  S.  178, 
69  L.  Ed.  904.) 

Thus  although  it  is  established  that  the  subject  matter 
of  the  acts  in  question  are  within  the  province  of  legis- 
lative function  of  Congress,  such  a  law  may  be  declared 
null  and  void  as  an  infringement  of  rights  guaranteed 
by  the  due  process  clause  of  the  14th  Amendment  for 
other  reasons  than  the  one  passed  upon  in  the  Yee  Hem 
case.  Congress  may  not  delegate  its  legislative  functions, 
unless  it  shall  "lay  down  an  intelligible  principle"  or  shall 
"fix  standards"  to  which  the  officer  or  body  to  which  such 
delegation  is  made  "is  directed  to  conform."  The  law  is 
so  declared  in  Schecter  v.  United  States,  295  U.  S.  94,  79 
L.  Ed.  1570  and  Panama  Refining  Company  v.  Ryan,  293 
U.  S.  388,  79  L.  Ed.  449,  and  decisions  quoted  or  cited 
therein;  Marshall  Field  &  Company  v.  Clark,  143  U.  S. 
649,  36  L.  Ed.  294;  Butter  field  v.  Stranahan,  192  U.  S. 
470,  48  L.  Ed.  525;  IVayman  v.  Southard,  10  Wheat.  1, 
43,  6  L.  Ed.  253,  262.  A  law  which  is  unconstitutional 
is  null  and  void.  It  confers  no  rights  and  imposes  no 
duties.  City  of  Tulsa  v.  W.  Bell  Tel.  Co.,  5  Fed.  Supp. 
Confirmed  75  F.  (2d)  343.  Cert,  denied,  295  U.  S.  744, 
79  L.  Ed.  1690;  Hackensack  Tr.  Co.  v.  Voight,  75  F. 
(2d)  270. 

It  is  elementary  that  laws  must  be  clear  and  certain  in 
defining  offenses.  That  a  law  imposing  penal  punishment 
which  law  is  \£igue,  uncertain  and  indefinite  as  to  any 
material  element  within  its  purview,  is  void  is  a  general 


and  fundamental  rule  which  has  been  frequently  upheld 
and  given  effect.  Schecter  v.  United  States;  Panama  Re- 
fining Co.  V.  United  States,  both,  supra;  Hewitt  v.  Board 
of  Med.  Examiners,  183  Cal.  636,  192  Pac.  442;  Ex. 
parte  McNulty. 

In  Boyd  v.  United  States,  30  F.  (2d)  900,  this  court, 
after  stating  that  possession  of  the  narcotic  was  admitted, 
said; 

"It  is  therefore  a  question   for  the  jury  whether 
his  explanation  of  such  possession  was  satisfactory." 

This  is  undoubtedly  plain  meaning  of  the  law,  but  the 
acts  add,  "to  the  jury,"  and  fail  to  provide  any  rule  by 
which  the  jury  may  not  or  must  be  satisfied.  In  the  ab- 
sence of  any  such  rule  it  is  obvious  that  the  matter  is  left 
at  large.  A  jury  may,  as  far  as  these  acts  are  concerned, 
refuse  to  be  satisfied  by  demonstrative  proof  which  is 
uncontradicted  or  it  might  acquit  on  the  most  fanciful 
suspicion  based  on  an  accomplice's  conjecture.  The  jury 
may  even  consciously  act  on  prejudice  against  anyone  who 
would  associate  with  the  person  whom  the  evidence  has 
shown  actually  had  exclusive  possession  of  the  drug,  and 
juries  have  been  known  to  act  on  that  type  of  prejudice 
even  when  the  law  did  not  authorize  them  to  do  so. 

The  Boyd  case  involved  Title  21,  U.  S.  C.  Section  174, 
but  the  question  herein  presented  was  not  raised  in  that 
case,  and  was  not  decided. 

The  opinion  in  the  case  of  In  re  Peppers,  189  Cal.  682, 
elucidates  appellants  Thesis  in  respect  to  the  inconstitu- 
tionality  of  the  instant  act  by  holding:  1.  that  the  lan- 
guage of  The  California  Fruit  and  Vegetable  Standard- 
ization Act  is  so  vague  and  indefinite  in  its  provisions 
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that  it  is  void,  and:  2.  That,  since,  by  reason  of  its 
vague  and  uncertain  terms,  "no  standard  whatever"  is 
''fixed  by  the  statute",  it  cannot  be  the  basis  of  a  delega- 
tion of  pov^er  to  a  jury  to  erect  for  itself  a  standard.  The 
language  and  reasoning  of  the  opinion  appears  to  be  un- 
answerable and  it  seems  appropriate  to  quote  it  at  length, 
as  follows : 

"The  particular  portion  of  the  foregoing  provisions 
of  said  act  brought  in  question  by  the  applicant's  at- 
tack upon  the  two  remaining  counts  in  said  complaint 
is  the  provision  therein  that  'oranges  shall  be  con- 
sidered unfit  for  shipment  when  frosted  to  the  extent 
of  endangering  the  reputation  of  the  citrus  industry, 
if  shipped.'  It  is  the  applicant's  contention  that  the 
above-quoted  clause  in  said  act  is  too  vague,  indefinite 
and  uncertain,  standing  alone,  to  furnish  the  basis  of 
.  a  criminal  prosecution  such  as  is  sought  by  the  third 
count  of  said  complaint ;  and  that  it  is  also  too  vague, 
indefinite  and  uncertain  to  furnish  the  basis  for  such 
a  definition  thereof  by  the  department  of  agriculture 
as  is  alleged  in,  and  attempted  to  be  enforced  by,  the 
second  count  of  said  complaint.  We  are  of  the  opin- 
ion that  both  of  these  contentions  must  be  sustained. 
Considering  the  said  clause  in  said  act  by  itself  and 
unaided  by  the  attempted  definition  of  the  department 
of  agriculture,  it  will  be  seen  that  it  does  not  pur- 
port to  forbid  the  shipment  of  all  frosted  oranges. 
It  thus  concedes  that  oranges  may  be  frosted  and  may 
still  be  the  proper  subject  of  shipment  and  consump- 
tion without  in  any  way  'endangering  the  reputation 
of  the  citrus  industry.'  What  defect  then  shall  ren- 
der certain  of  such  oranges  unfit  for  shipment  as 
'endangering  the  reputation  of  the  citrus  industry?' 
What  is  the  reputation  of  the  citrus  industry?  Is  it 
for   the   production   and   shipment   of   oranges   of   a 


certain  standard  of  color,  or  of  sweetness,  or  of  juici- 
ness, or  of  palatability  ?  How  is  the  producer  whose 
oranges  have  been  touched  with  frost  to  know,  from 
the  terms  of  this  act,  whether  or  when  he  will  be 
violating  it  in  offering  his  fruit  for  shipment?  By 
what  standard  is  the  complainant  to  reach  the  conclu- 
sion that  the  provisions  of  this  clause  of  the  act  are 
being  violated  by  one  shipper  and  not  by  another? 
What  limitation  is  therein  placed  upon  the  power  of 
the  magistrate  or  of  the  jury  to  arbitrarily  determine 
that  one  shipper  of  frosted  oranges  has  violated  the 
statute,  and  that  another,  shipping  precisely  the  same 
quality  of  oranges,  has  not?  The  vice  of  this  sort 
of  legislation  is  quite  aptly  pointed  out  in  the  case 
of  United  States  v.  Reeve,  92  U.  S.  215  (23  L.  Ed. 
563,  see,  also,  Rose's  U.  S.  Notes),  in  which  the 
court  says:  'If  the  legislature  undertakes  to  define  a 
new  offense  and  provide  for  its  punishment,  it  should 
express  its  will  in  language  that  need  not  deceive  the 
common  mind;  every  man  should  be  able  to  know 
with  certainty  when  he  is  committing  a  crime.  .  .  . 
It  would  certainly  be  dangerous  if  the  legislature 
could  set  a  net  large  enough  to  catch  all  possible  of- 
fenders and  leave  it  to  the  courts  to  step  inside  and 
see  who  could  be  rightfully  detained  and  who  should 
be  set  at  large.'  In  the  case  of  Louisville  etc.  Rail- 
road Co.  V.  Commonwealth,  99  Ky.  132  (59  Am.  St. 
Rep.  457,  ZZ  L.  R.  A.  209,  35  S.  W.  129),  wherein 
the  court  was  considering  the  validity  of  an  act  pro- 
viding that  a  railroad  company  should  not  charge 
more  than  a  reasonable  or  just  rate  of  fare  for  the 
transportation  of  passengers,  the  court,  in  holding 
the  act  void  for  uncertainty,  said :  'There  is  no  stand- 
ard whatever  fixed  by  the  statute,  or  attempted  to 
be  fixed,  by  which  the  carrier  may  regulate  his  con- 
duct; and  it  seems  clear  to  us  to  be  entirely  repugnant 
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to  our  system  of  laws  to  punish  a  person  for  an  act 
the  criminaHty  of  which  depends  not  upon  any  stand- 
ard erected  by  the  law  which  may  be  known  in  ad- 
vance but  on  one  erected  by  a  jury,  and  especially 
so  as  that  standard  must  be  as  variable  and  uncer- 
tain as  the  views  of  different  juries  may  suggest  and 
as  to  which  nothing  can  be  known  until  after  the 
commission  of  the  crime.'  " 

II. 

The  Conviction  and  Judgment  Under  Count  II  of  the 
Indictment  Is  Void. 

Section  2553  of  Title  26,  U.  S.  C.  is  the  basis  of  the 
charge  contained  in  Count  XL 

Evidence  was  produced  tending  to  establish  such  pos- 
session of  the  inhibited  drug  as  is  penalized  by  the  act. 

Appellant  contends  that  as  said  act  has  been  construed 
and  applied  in  this  case  and  others  it  is  fatally  vague  and 
indefinite  in  respect  to  the  force  and  effect  of  the  pre- 
sumption which  the  law  creates  as  the  result  of  proof  of 
possession. 

The  section  reads: 

"2553.     Packages 

(a)  General  requirement.  It  shall  be  unlawful  for 
any  person  to  purchase,  sell,  dispense,  or  distribute 
any  of  the  drugs  mentioned  in  section  2550(a)  ex- 
cept in  the  original  stamped  package  or  from  the 
original  stamped  package;  and  the  absence  of  ap- 
propriate tax-paid  stamps  for  any  of  the  aforesaid 
drugs  shall  be  prinm  facie  evidence  of  a  violation  of 
this  subsection  by  the  person  in  whose  possession 
same  may  be  found;  and  the  possession  of  any 
original  stamped  package  containing  any  of  the  afore- 
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said  drugs  by  any  person  who  has  not  registered  and 
paid  special  taxes  as  required  by  sections  3221  and 
3220  shall  be  prima  facie  evidence  of  liability  to  such 
special  tax. 

(b)  Exceptions  in  case  of  registered  practitioners. 
The  provisions  of  subsection   (a)   shall  not  apply — 

( 1 )  Prescriptions.  To  any  person  having  in  his 
or  her  possession  any  of  the  drugs  mentioned  in  sec- 
tion 2550(a)  which  have  been  obtained  from  a  reg- 
istered dealer  in  pursuance  of  a  prescription,  written 
for  legitimate  medical  uses,  issued  by  a  physician, 
dentist,  veterinary  surgeon,  or  other  practitioner  reg- 
istered under  section  3221 ;  and  where  the  bottle  or 
other  container  in  which  such  drug  may  be  put  up 
by  the  dealer  upon  said  prescription  bears  the  name 
and  registry  number  of  the  druggist,  serial  number 
of  prescription,  name  and  address  of  the  patient,  and 
name,  address,  and  registry  number  of  the  person 
writing  said  prescription;  or 

(2)  Dispensations  direct  to  patients.  To  the  dis- 
pensing, or  administration,  or  giving  away  of  any  of 
the  aforesaid  drugs  to  a  patient  by  a  registered  phy- 
sician, dentist,  veterinary  surgeon,  or  other  practi- 
tioner in  the  course  of  his  professional  practice,  and 
where  said  drugs  are  dispensed  or  administered  to 
the  patient  for  legitimate  medical  purposes,  and  the 
record  kept  as  required  by  this  subchapter  of  the 
drugs  so  dipensed,  administered,  distributed,  or  given 
away.     53  Stat.  271." 

In  Wong  Lung  Sing  v.  United  States,  3  Fed.  780,  the 
charge  was  laid  under  Count  II  of  the  indictment  as  a 
violation  of  Section  1,  of  the  act  of  December  17,  1914, 
as  amended  February  24,   1919   (40  Stat.    1131),  called 
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"The  Harrison  Narcotic  Act",  which  is  apparently  not 
distinguishable  from  the  instant  act  of  December  14,  1914. 
In  passing  upon  appellant's  contention  that  the  evidence 
was  insufficient  to  sustain  the  verdict  of  guilty,  the  court 
asseverated : 

"From  the  evidence  of  the  possession  of  the  suit- 
case with  the  contraband  drugs,  it  was  permissible 
to  infer  guilt,  unless  the  possession  was  explained  to 
the  satisfaction  of  the  jury.  *  *  *  Defendant, 
having  failed  to  make  such  satisfactory  explanation, 
must  abide  by  the  verdict." 

In  the  instant  case  the  Court  instructed  the  jury: 

"And  I  further  wish  to  call  your  attention  that  the 
section  which  I  have  read  declares  *  *  *  that  the 
absence  of  stamps  is  prima  facie  evidence  of  the  un- 
lawful purchase  of  narcotics." 

Again  the  Court  declared: 

"But  the  section  further  provides  that  if  anyone 
possesses  narcotics  and  claims  that  he  comes  within 
the  exceptions  provided  for  by  the  statutes,  the  duty 
is  upon  the  defendant  to  explain  and  justify  his  pos- 
session." 

It  is  noteworthy  that  no  express  provision  to  this  ef- 
fect is  contained  in  the  section  proper,  or  the  exceptions 
which  are  set  forth.  [Rep.  Tr.  of  Proc.  p.  323.]  Later 
on,  the  Court  told  the  jurors  that  if  they  believed  the  de- 
fendants had  in  their  possession  unstamped  smoking 
opium  or  other  narcotics  "and  cannot  satisfactorily  ex- 
plain the  same,  that  is  sufficient  from  which  to  find  them 
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guilty  as  to  Count  11",  and  finally  the  Court  left  the  jury 
no  option  but  directed  the  jury's  decision  as  follows: 

"If  you  find  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  that  the  defendant  Josephine  Gon- 
zalez did  have  such  possession,  you  will  find  her  guilty 
as  charged." 

While  the  Court  gave  the  usual  formal  instructions  as 
to  reasonable  doubt  as  construed  with  the  instructions 
quoted  above  such  reasonable  doubt  could  only  apply  to 
the  determination  of  whether  the  defendants  had  posses- 
sion of  the  contraband  drugs.  However,  if  doubt  could 
exist  as  to  this  matter  it  is  removed  by  an  instruction 
which  the  Court  gave  upon  the  occasion  of  the  jury  re- 
turning to  the  jury  room  to  ask  certain  questions,  in  an- 
swer to  one  of  which  the  Court  announced  its  interpreta- 
tion of  the  law  to  be  as  follows: 

"As  I  stated  to  you  before,  you  have  the  undis- 
puted evidence  here  in  this  case  that  narcotics  were 
found  and  whoever  had  possession  of  those  narcotics 
are  guilty  under  this  Act,  under  the  instructions  that 
I  have  given  to  you.  Nobody  has  disputed  the  fact 
that  they  are  narcotics;  nobody  disputed  the  fact  that 
they  were  found  where  the  testimony  indicated  they 
were  found.  Your  problem  is  to  determine  whether 
either  of  the  defendants  or  both  of  them  or  neither 
of  them  actually  had  possession  at  any  time  of  these 
narcotics.  In  other  words,  if  there  should  be  a  rea- 
sonable doubt  in  your  mind  that  these  defendants  or 
either  one  of  them  ever  had  possession  of  the  nar- 
cotics it  is  your  duty  to  acquit  them.  On  the  other 
hand,  if  you  are  satisfied  that  both  of  them  or  one 
of  them  had  possession  and  you  are  satisfied  beyond 
a  reasonable  doubt,  then  it  is  your  duty  to  convict." 
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Therefore  appellant  contends  that  said  Section  2553  is 
so  vague  and  indefinite  in  its  provision  concerning  the  ef- 
fect of  the  terms  "prima  facie  evidence  of  a  violation  of 
this  subsection"  and  "prima  facie  evidence  of  liability  to 
such  special  tax"  that  no  intelligible  standard  or  measure 
of  the  burden  intended  to  rest  upon  the  defendant  as  a 
result  of  said  quoted  terms  can  be  found  in  the  act  and  the 
jury  to  which  the  section  has  been  read  have  no  legal  guide 
to  follow. 

It  seems  clear  that  the  trial  judge  interpreted  the  lan- 
guage of  that  section,  probably  in  the  light  of  such  other 
acts  in  juri  materia  therewith  as  Section  174  of  Title  26, 
as  so  definite  and  certain  that  the  jury  are  left  little  or  no 
discretion  when  and  if  the  element  of  possession  is  estab- 
lished beyond  a  reasonable  doubt. 

A  similar  construction  was  given  said  language  by  the 
trial  judge  in  De  Salvo  v.  United  States,  2  F.  (2d)  222. 
However  the  Circuit  Court  of  Appeals  (8th  Cir.)  said 
that  an  instruction  was  erroneous  which  read:  "If  you 
find  that  he  was  in  possession  of  these  narcotics  on  that 
day,  then  it  is  your  duty  to  return  a  verdict  of  guilty  as 
having  made  an  unlawful  purchase  of  narcotics  at  that 
time."  In  reversing  the  decision  the  opinion  states  that 
the  presumption  is  not  one  of  law  but  a  presumption  of 
fact. 

The  vice  of  the  vagueness  and  uncertainty  in  said  Sec- 
tion 2553  is  especially  confusing  and  prejudicial  to  the 
rights  of  defendants,  where,  as  in  the  instant  case,  the 
charge  of  its  violation  is  associated  in  the  indictment, 
trial  and  instructions  with  a  violation  of  Section  174  of 
Title  21,  which  in  plain  terms  requires  that  the  defend- 
ant's explanation  must  be  "to  the  satisfaction  of  the  jury." 
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A  statute,  valid  on  its  face,  may  be  unconstitutionally 
applied,  and  when  this  is  done,  one  injured  may  enjoin  its 
enforcement  or  have  other  appropriate  remedy.  Weaver 
V.  Palmer  Bros.  Co.,  270  U.  S.  402,  70  L.  Ed.  655;  Yick 
Wo  V.  Hopkins,  115  U.  S.  356,  i7i;  Brock  v.  Superior 
Court,  12  Cal.  (2d)  605;  Buenemun  v.  Santa  Barbara^  8 
Cal.  (2d)  405. 

The  legal  effect  of  a  trial  under  this  act,  especially 
where,  as  herein,  the  accused  produced  an  explanation  of 
her  possession  of  the  inhibited  drug,  is  a  denial  of  any 
trial  by  jury. 

It  is  submitted  that  whether  or  not  it  be  held  that  his 
act  is  fatally  vague  and  indefinite  as  appellant  contends,  it 
cannot  be  doubted  that  as  construed  and  applied  herein  it 
must  be  so  regarded,  otherwise  the  able  trial  judges  in 
this  case  and  in  the  Dc  Salvo  case  would  not  have  been 
confused  and  misled,  and  appellant's  counsel  is  convinced 
that  in  the  interest  of  justice  the  judgments  on  both  counts 
should  be  reversed. 

Respectfully  submitted, 

Gladys  Towles  Root, 
Attorney  for  Appellant. 
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Jurisdiction. 

Appellant  was  indicted  under  the  Narcotic  Drugs  Im- 
port and  Export  Act  (21  U.  S.  C.  §174),  the  Harrison 
Narcotic  Act  (26  U.  S.  C.  2553(a))  and  Section  37  of 
the  Criminal  Code  (18  U.  S.  C.  88),  [R.  2-5.]^ 

The  District  Court  had  jurisdiction  under  Section  24 
of  the  Judicial  Code  (28  U.  S.  C.  41(2)).  Judgment  was 
entered  March   18,  1946   [R.   14]. 

Notice  of  appeal  was  filed  on  March  22,  1946  [R.  14- 
15].  This  Court  has  jurisdiction  under  Section  128  of  the 
Judicial  Code  (28  U.  S.  C.  225). 


^The  references  preceded  by  the  letter  "R"  are  to  the  printed 
record  on  appeal  in  this  case ;  those  preceded  by  the  reference 
"A.  B."  are  to  the  appellee's  brief. 


Statutes    Involved. 

The  Narcotic  Drugs,  Import  and  Export  Act  provides 
in  part  as  follows  (21  U.  S.  C.  174): 

"If  any  person  fraudulently  or  knowingly  imports 
or  brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law,  or  assist  in  so  doing  or  receives,  con- 
ceals, buys,  sells,  or  in  any  manner  facilitates  the 
transportation,  concealment,  or  sale  of  any  such  nar- 
cotic drug  after  being  imported  or  brought  in,  know- 
ing the  same  to  have  been  imported  contrary  to  law, 
such  person  shall  upon  conviction  be  fined  not  more 
than  $5,000  and  imprisoned  for  not  more  than  ten 
years.  Whenever  on  trial  for  a  violation  of  this  sec- 
tion the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury." 

The  Harrison  Narcotic  Act  provides  in  part  as  follows 
(26  U.  S.  C  2553(a)): 

"It  shall  be  unlawful  for  any  person  to  purchase, 
sell,  dispense,  or  distribute  any  of  the  drugs  men- 
tioned in  section  2550(a)  except  in  the  original 
stamped  package  or  from  the  original  stamped  pack- 
age; and  the  absence  of  appropriate  tax-paid  stamps 
for  any  of  the  aforesaid  drugs  shall  be  prima  facie 
evidence  of  a  violation  of  this  subsection  by  the  per- 
son in  whose  possession  same  may  be  found;  and  the 
possession  of  any  original  stamped  package  contain- 
ing any  of  the  aforesaid  drugs  by  any  person  who 
has  not  registered  and  paid  special  taxes  as  required 
by  sections  3221  and  3220  shall  be  prima  facie  evi- 
dence of  liability  to  such  special  tax." 
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Statement   of  the   Case. 

On  January  9,  1946,  the  appellant  and  one  Jesus  San- 
tana  were  indicted  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central  Divi- 
sion, in  three  counts,  which  charged,  respectively,  viola- 
tions of  the  Narcotic  Drugs  Import  and  Export  Act,  in 
Count  I  [R.  2-3],  the  Harrison  Narcotic  Act,  in  Count 
II  [R.  3],  and  a  conspiracy  to  commit  an  offense  against 
the  United  States  with  reference  to  the  receipt,  trans- 
portation and  concealment  of  opium  imported  contrary  to 
the  laws  of  the  United  States,  in  Count  III   [R.  3-5]. 

On  February  19,  1946,  the  District  Court  denied  mo- 
tions to  suppress  evidence  [R.  10-11],  and  on  February 
20,  1946,  a  trial  was  had  before  the  District  Court  and 
a  jury  [R.  11,  18  ff.].  On  February  21,  1946,  appellant 
and  her  co-defendant  were  both  found  giiilty  as  charged 
in  Counts  I  and  II  of  the  Indictment  [R.  11-12].  There- 
after, on  March  18,  1946,  the  District  Court  sentenced  the 
appellant  to  imprisonment  for  a  period  of  three  years, 
and  to  pay  a  fine  of  $10  on  Count  I,  suspending  imposition 
of  sentence  on  Count  II  for  a  period  of  five  years,  com- 
mencing at  the  expiration  of  the  sentence  on  Count  I, 
during  which  five-year  period  the  defendant  was  to  re- 
main on  probation   [R.  12-14]. 

Question  Presented. 

The  sole  question  presented  by  the  appellant  upon  this 
appeal  is  whether  the  two  statutes  under  which  she  was 
convicted  are  constitutional. 


Argument. 

We  see  no  point  in  engaging  in  extensive  discussion  as 
to  the  constitutionality  of  the  two  statutes  involved  in 
this  case;  their  constitutionality,  and  in  particular  the 
evidentiary  presumptions  which  the  statutes  permit  from 
the  unexplained  possession  of  narcotics,  have  been  judici- 
ally considered  and  upheld.  See,  e.  g.,  Yee  Hem  v. 
United  States,  268  U.  S.  178;  Brolan  v.  United  States, 
236  U.  S.  216;  United  States  v.  Dorenms,  249  U.  S.  86; 
Casey  v.  United  States,  276  U.  S.  413;  Teter  v.  United 
States,  12  F.  (2d)  224  (C.  C.  A.  7),  cert.  den.  273  U.  S. 
706;  Hooper  v.  United  States,  16  F.  (2d)  868  (C.  C.  A. 
9) ;  Rosenburg  v.  United  States,  13  F.  (2d)  369  (C.  C.  A. 
9);  Ng  Choy  Fong  v.  United  States,  245  F.  305;  (C.  C. 
A.  9),  cert.  den.  245  U.  S.  669;  Ng  Sing  v.  United  States, 
8  F.  (2d)  919  (C.  C.  A.  9);  Parmagin  v.  United  States, 
42  F.  (2d)  721  (C.  C.  A.  9),  cert.  den.  283  U.  S.  818; 
Howard  v.  United  States,  75  F.  (2d)  562  (C.  C.  A.  7), 
cert.  den.  295  U.  S.  740;  Morlen  v.  United  States,  13  F. 
(2d)  625  (C.  C.  A.  9);  Pon  Wing  Quong  v.  United 
States,  111  F.  (2d)  751  (C.  C.  A.  9) ;  Midlaney  v.  United 
States,  82  F.  (2d)  638  (C.  C.  A.  9);  United  States  v. 
Liss,  105  F.  (2d)  44  (C.  C.  A.  2);  Beland  v.  United 
States,  100  F.  (2d)  2^9  (C.  C.  A.  5),  cert.  den.  306 
U.  S.  636;  Wong  Lung  Sing  v.  United  States,  3  F.  (2d) 
780  (C.  C.  A.  9). 

We  also  see  no  point  in  discussing  the  holding  of  the 
various  cases  cited  by  appellant  in  her  brief  (A.  B.  5,  6, 
14),  which  deal  with  generalities  and  principles  of  no 
moment  to  this  case. 


—5— 

Nor  does  there  appear  to  be  any  necessity  for  discuss- 
ing the  purported  distinctions  which  appellant  apparently 
seeks  to  draw  in  her  brief  between  the  holding  in  the 
cases  which  sustain  the  constitutionality  of  the  statutes 
in  this  case,  and  her  theory  of  unlawful  delegation  of 
power  by  the  Congress  of  the  United  States  (A.  B.  3, 
ff.),  and  the  asserted  vagueness  and  indefiniteness  of  the 
statutory  provisions  (A.  B.  9,  ff.).  Suffice  it  to  say  that 
the  statutes  in  this  case  have  been  held  to  be  constitutional 
both  as  to  their  terms  and  provisions,  and  with  reference 
to  the  constitutionality  of  Congress'  action  in  legislating 
as  it  did.     (See,  for  example,  the  cases  cited  above.) 

Conclusion. 

There  is  patently  no  merit  to  the  contentions  made  by 
appellant.  The  statutes  in  this  case  have  been  declared 
constitutional,  both  by  the  Supreme  Court  and  various 
Circuit  Courts  of  Appeal,  including  this  Court.  The 
judgment  should  be  affirmed. 

Respectfully   submitted, 

James  M.  Carter, 

United  States  Attorney, 
Ernest  A.   Tolin, 

Assistant  U.  S.  Attorney, 
William  Strong, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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Appellee's  brief  fails  to  rebut  or  to  even  argue  the  ques- 
tions presented  in  Appellant's  Opening  Brief. 

Under  the  caption  "Argument"  Appellee's  brief  enum- 
erates a  long  list  of  cases  which,  it  is  said,  have  upheld 
the  constitutionality  of  the  acts  involved  herein  with  re- 
spect to  the  "particular  evidentiary  presumptions  which 
the  statutes  permit  from  unexplained  possession  of  nar- 
cotics." This  neither  adds  nor  detracts  from  the  grounds 
upon  which  said  statutes  are  attacked  in  this  appeal. 

Appellant's  Opening  Brief  (p.  2)  points  out  that  "The 
presumptions  created  by  the  acts  herein  involved  are  rea- 
sonable and  valid."  citing  a  number  of  decisions  which  are 
included  in  Appellee's  said  list. 
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Thus  the  instant  appeal  does  not  question  the  validity 
of  said  presumptions.  However,  Appellant  asserts,  and 
Appellee  fails  to  deny  that  the  particular  ground  upon 
which  said  acts  are  herein  challenged  has  never  been  passed 
upon  in  any  prior  decision.  It  is  hornbook  law  that  courts 
do  not  themselves  look  for  grounds  upon  which  to  hold 
laws  unconstitutional  and  generally  consider  and  decide 
only  those  grounds  which  are  properly  presented  by  the 
parties. 

The  instant  appeal  presents  and  argues  the  ground  that 
the  words  "to  the  satisfaction  of  the  jury"  as  the  sole 
measure  of  the  nature,  scope  and  sufficiency  of  the  ex- 
planation which  a  defendant  may  make,  violates  the  due 
process  clause  of  the  Federal  Constitution  because  it  dele- 
gates to  the  jury  the  function  and  power  of  fixing  its  own 
standards,  or  deciding  arbitrarily,  without  any  standard  or 
rule  what  character  and  measure  of  the  scope  and  suf- 
ficiency of  the  required  explanation  shall  be  in  each  case. 
Thus  the  jury's  decision  is  permitted  to  be  capricious  and 
arbitrary,  and  a  purely  legislative  function  has  been  un- 
constitutionally delegated  to  jurors. 

Appellant's  brief  also  asserts  and  argues  that  in  view 
of  the  import  of  the  words  "to  the  satisfaction  of  the 
jury"  the  delegation  of  power  permits  inferences  to  be 
drawn,  even  if  proper  and  reasonable  explanations  are 
given,  as  to  which  there  is  no  logical  connection  between 
the  premise,  to-wit,  possession  of  narcotics,  and  the  fact 
presumed.  This  ground  of  attack,  it  is  claimed,  and  not 
denied  by  Appellee,  has  never  been  considered  or  passed 
upon  by  the  Federal  appellate  courts,  but  renders  the 
Statutes  unconstitutional  under  said  due  process  clause. 


The  opening  brief  filed  by  appellant  further  shows  that 
the  conviction  under  Count  II  herein  is  void  because  of 
the  further  ground  that,  by  the  Court's  instructions,  rul- 
ings and  statements  to  the  jury,  the  act  therein  involved 
was  construed  and  applied  as  though  it  were  worded  pre- 
cisely as  Section  174  is  phrased. 

Appellant  regards  the  failure  of  the  Appellee's  Brief  to 
discuss  these  issues  as  tantamount  to  admitting  the  merit 
of  Appellant's  said  contentions  and  submits  the  appeal 
without  further  argument. 

Respectfully  submitted, 

Gladys  Towles  Root, 

Attorney  for  Appellant. 
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